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Elgin,  Joliet  &  Eastern    Railway  Company  t.  Clias. 

Doeherty^  Adm'r. 

1.  Ordinary  Care — Reckless  Exposure, — ^Where  a  party  recklessly 
exposes  himself  to  danger,  and  is  killed,  there  can  be  no  recovery  of 
damages  by  his  representatives. 

2.  Master  and  Servant — Injuries  Sustained  from  Violation  of  Kules. 
— An  employe  of  a  railroad  company,  while  attempting  to  get  upon  a 
moving  car  in  violation  of  the  rules  of  the  company,  was  killed.  It  was 
held  that  the  company  was  not  responsible. 

8.  Same — Duty  of  the  Master  as  to  Machinery. — ^The  law  requires  the 
master  to  use  reasonable  care  to  keep  appliances  in  proper  and  safe 
condition  for  use  when  operated  for  the  purpose  for  which  they  were 
intended,  and  whefi  this  Is  done  the  duty  toward  the  employes  is 
discharged. 

Trespass  on  the  Case. — Death  from  alleged  negligence.  Appeal  from 
the  Circuit  Court  of  Grundy  County;  the  Hon.  Charles  Blanchard, 
Judge  presiding.  Heard  in  this  court  at  the  December  term,  1895. 
Reversed.    Opinion  filed  June  1,  1896. 

Haley  &  O'Donnell  and  Williams,  Holt  &  Wheeleb, 
attorneys  for  appellant. 

Wm-  Mooney  and  S.  0.  Stough,  attorneys  for  appellee. 

Mr.  Justice  Cbabtbbe  delivbbed  the   opinion  op  the 
Court. 
This  was  an  action  on  the  case  to  recover  damages  for 
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the  pecuniary  loss  sustained  by  the  widow  and  next  of  kin 
of  Peter  Christie,  deceased,  by  reason  of  his  death  while  in 
the  service  of  appellant,  he  having  been  run  over  and  killed 
by  a  train  of  cars  belonging  to  appellant,  on  the  17th  day 
of  April,  1894.  The  first  trial,  by  a  jury,  resulted  in  a  dis- 
agreement, but  upon  the  second  trial  a  verdict  was  returned 
for  $2,500,  and  a  motion  for  new  trial  being  overruled, 
there  was  judgment  on  the  verdict,  and  the  defendant 
appealed  to  this  court. 

It  appears  from  the  evidence  that  deceased  had  been  in 
the  employ  of  appellant  as  switchman  for  about  three 
years,  working  about  the  tracks  and  in  the  yards  at  Car- 
bon Hill  and  Coal  City.  For  a  short  time  prior  to  the  ac- 
cident which  caused  his  death  he  had  been  voluntarily 
absent  from  the  employment  of  appellant,  but  returned  to 
work  for  it  again  the  day  before  he  was  killed.  Various 
coal  mines  were  operated  in  the  vicinity  of  Coal  City,  and 
appellant's  chief  business  in  that  localitj'^  consisted  in  haul- 
ing coal  cars  to  and  from  these  mines.  Cars  of  different 
railroad  companies,  and  of  various  patterns  and  forms  of 
construction,  were  handled  in  the  yards  where  deceased 
was  employed,  and  were  switched  here  and  there  on  the 
several  tracks  therein,  as  the  necessities  of  the  traffic  and 
business  required. 

About  two  o'clock  in  the  afternoon  of  said  17th  day  of 
April  there  were  some  forty  "  gondolas  "  or  large  coal  cars, 
mostly  belonging  to  the  Chicago  and  Northwestern  Eail- 
way  Company,  standing  on  a  "  Y "  in  the  yard,  and  Mc- 
Guire,  the  yard  master,  directed  the  deceased  and  his  crew, 
who  were  operating  a  switch  engine,  to  move  those  cars 
from  the  "  Y  "  down  toward  No.  3  shaft,  to  get  them  out  of 
the  way. 

After  throwing  the  switch  so  as  to  turn  the  train  upon 
the  right  track  for  the  accomplishment  of  this  purpose,  the 
deceased  placed  himself  in  the  center  of  the  track  upon 
which  the  train  was  approaching,  and  stood  between  the 
rails  until  the  moving  train  reached  him,  when  he  stepped 
^ue  foot  upon  the  swinging  brake  beam  beneath  the  car. 


Second  District — December  Term,  1895.     19 

E.,  J.  &  E.  Ry.  Co.  V.  Docherty. 

and  at  the  same  instant  seized  hold  of  the  upright  brake 
staflF  with  his  hands,  using  it  as  a  hand-hold  or  lever  to  draw 
himself  up,  and  onto  the  end  of  the  car.  The  fastenings 
of  the  brake  staff  gave  way,  and  he  was  precipitated  under 
the  wheels  of  the  moving  car  and  killed. 

The  negligence  charged  in  the  declaration,  was  a  failure 
on  the  part  of  appellant  to  have  the  brake  staff  on  the  car 
in  question,  properly  and  securely  fastened  to  the  end  or 
sill  of  the  car,  so  as  to  furnish  a  safe  hand-hold,  or  means 
of  boarding  the  car,  in  the  manner  in  which  the  deceased 
attempted  to  use  it  at  the  time  he  was  killed,  and  also  a 
failure  to  exercise  due  care  in  the  inspection  of  the  car  to 
ascertain  its  defects. 

The  defense  is,  that  the  deceased  was,  at  the  time  of  the 
accident,  guilty  of  such  a  wanton  and  reckless  disregard  of 
his  own  safety,  and  such  a  careless  exposure  of  his  life  to 
great  danger,  that  no  recovery  can  be  had  against  appellant 
on  account  of  his  death. 

That  the  appellee  must  allege  and  prove,  or  at  least,  that 
it  must  appear  from  the  evidence  that  the  deceased,  at  the 
time  of  his  death,  was  himself  in  the  exercise  of  ordinary 
care  for  his  own  safety,  or  there  can  be  no  recovery,  is  a 
proposition  about  which  there  is  no  dispute  and  can  not  be. 
If  the  plaintiffs  intestate  came  to  his  death  by  reason  of  his 
own  contributory  negligence,  w^ithout  which  it  would  not 
have  happened,  then,  even  though  it  should  appear  that  ap- 
pellant had  also  been  guilty  of  negligence,  still  there  can 
be  no  recovery  under  the  law  as  it  stands  in  this  State  to- 
day, the  doctrine  of  comparative  negligence  being  no  longer 
recognized  as  law  by  our  courts.  C.,  B.  &  Q.  K.  K.  Co.  v. 
Levy,  43  N.  E.  Rep.  357;  160  111.  385. 

It  becomes,  therefore,  extremely  important  to  carefully 
examine  the  facts  upon  which  appellee  bases  his  claim  to  a 
right  of  recovery  in  this  case.  The  car  upon  which  de- 
ceased was  attempting  to  climb  when  killed,  belonged  to 
the  0.  &  N.  W.  Ry.  Co.  and  was  numbered  11897.  Thomas 
B.  Herbert,  the  car  inspector  of  that  company,  testifies  that 
he  inspected  this  car  at  Turner  on  the  morning  of  April  17th 
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(the  day  of  the  accident)  and  the  only  defect  he  found  was 
the  absence  of  a  side  bearing,  which^  it  is  admitted,  had 
nothing  whatever  to  do  with  the  brake  appliances.  No 
other  inspection  was  afterward  made  prior  to  the  accident. 

The  car  in  question  was  an  ordinary  coal  car,  the  general 
structure  of  which  it  is  not  necessary  to  particularly  describe. 
The  end  sill  or  frame  of  the  car,  however,  had  a  face  of 
about  eight  inches,  and  the  brake  staff  stood  upright,  a  little 
to  one  side  of  the  center  of  the  sill.  To  fasten  the  staff, 
and  hold  it  in  its  upright  position,  it  passed  through  two 
clamps  or  brackets  attached  to  the  face  of  the  car  sill  with 
lag  screws,  two  in  each  clamp,  which  held  the  staff  to  its 
place,  and  a  "  U  "  bolt  came  down  around  the  castings,  and 
formed  a  socket  for  the  bottom  of  the  staff  to  rest  in.  These 
brackets  or  castings  were  about  two  and  a  half  inches  apart, 
resting  against  the  sill.  The  "  U"  bolt  extended  below  the 
sill  of  the  car  far  enough  to  allow  the  brake  chain  to  wind 
about  the  staff.  The  brake  staff  worked  in  a  hole  in  the  iron 
castings,  and  not  against  the  bare  wood  of  the  sill.  The 
brake  staff  was  supplied  at  the  top  with  an  iron  wheel  the 
turning  of  which  caused  the  brake  chain  to  wind  around 
the  lower  end  of  the  brake  staff,  and  thus  bring  the  shoo  of 
the  brake  in  contact  with  the  tread  of  the  wheel  or  car 
truck. 

From  this  description  of  the  brake  appliances  it  would 
appear  that  the  end  sill  of  the  car  acted  the  part  of  a  ful- 
crum, while  the  part  of  the  staff  terminating  in  the  wheel 
might  be  considered  the  long  arm  of  a  lever,  and  the  end  of 
the  staff  extending  below  the  sill  around  which  the  chain 
wound  would  be  the  short  arm  of  the  lever. 

The  brake  beam  was  hung  under  the  car  by  iron  hangers, 
and  as  we  understand  the  evidence,  there  was  from  an  inch 
to  an  inch  and  a  half  of  play  between  the  brake  shoes  and 
the  tread  of  the  wheels.  The  evidence,  which  is  most  satis- 
factory to  us,  shows  that  this  brake  beam  was  some  twenty- 
two  inches  inwardly  from  the  end,  and  under  the  car.  That 
is,  that  the  beam  would  be  twenty-two  inches  inward  from 
a  plumb  line  dropped  from  the  outer  edge  of  the  end  sill. 
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The  evidence  further  shows  that  the  car  was  supplied 
with  hand-holds  and  stirrups,  designed  and  intended  solely, 
and  for  the  express  purpose,  of  beinoj  used  by  those  having 
occasion  to  board  the  car,  to  assist  them  in  mounting,  and 
that  this  was  the  only  appliance  designed  and  furnished  for 
that  purpose. 

These  hand-holds  and  stirrups  were  placed  on  each  side 
of  the  car,  near  the  end,  on  the  outside  left  hand  corner. 
The  side-holds  or  hand-holds  were  about  twentv-f  our  inches 
long,  running  lengthwise  of  the  car,  and  directly  over  the 
stirrup,  which  was  about  six  inches  deep,  and  could  not 
have  been  more  than  two  or  two  and  a  half  feet  from  the 
top  of  the  rail,  and  as  the  hand-holds  were  fastened  to  the 
sill  of  the  car,  and  the  floor  of  the  car,  which  rested  on  the 
top  of  the  sill,  was  only  thirty-eight  inches  from  the  rail, 
the  hand-holds  could  not  have  been  more  than  thirty -four 
or  thirty-five  inches  from  the  top  of  the  rail,  or  within  easy 
reaching  distance  of  a  man  of  ordinary  height.  This  de- 
scription is  no  doubt  sufficient  to  a  fair  understanding  of  the 
facts  of  the  case,  so  far  as  the  car  and  its  appliances  are  con- 
cerned, and  we  need  not  go  into  greater  detail  on  that  sub- 
ject 

At  the  close  of  the  testimony,  a  motion  was  made  to  take 
the  case  from  the  jury  and  direct  a  verdict  for  the  defend- 
ant, which  motion  was  denied  by  the  court.  An  instruc- 
tion was  asked  directing  the  jury  to  find  the  defendant  not 
guilty,  and  this  also  was  refused.  In  this,  it  is  insisted,  the 
court  erred,  and  we  are  of  the  opinion  the  point  is  well 
taken.  It  seems  to  us  that  no  amount  of  argument  could 
satisfy  the  mind  of  a  reasonable  person  that  the  deceased 
was  in  the  exercise  of  ordinary  care  for  his  own  safety  at 
the  time  he  came  to  his  death.  A  bare  statement  of  the 
facts  is  sufficient  to  show  the  contrary.  Standing  between 
the  rails,  in  the  center  of  the  track  upon  which  a  train  of 
forty  cars  w^as  approaching  him  at  a  speed  of  some  three 
miles  an  hour,  propelled  by  what  was  to  him  an  irresistible 
force,  he  met  the  car  nearest  to  him,  by  putting  out  his  foot 
and  stepping  upon  a  swinging  brake  beam,  some  twenty  or 
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more  inches  inward  from,  and  under  the  end  of  the  car,  and 
at  the  same  instant  grasping  the  brake  staff  and  attempting 
to  use  it  as  a  hand-hold  to  draw  himself  up  by,  and  thus 
mount  the  car.  Any  one  of  a  number  of  accidents  which 
might  happen  meant  instant  death.  If  he  missed  his  foot- 
ing upon  the  brake  beam,  if  it  chanced  to  be  out  of  order 
or  the  hangers  were  insufficient,  if  he  failed  to  seize  the 
brake  staff  at  the  precise  instant  his  foot  struck  the  brake 
beam,  then  on  the  happening  of  any  one  of  these  contingen- 
cies, or  others  which  might  be  suggested,  no  human  power 
could  save  him  from  sudden  destruction.  And  all  this  in 
the  face  of  the  fact  that  there  were  means  provided  whereby 
he  could  have  mounted  the  car  with  perfect  safety  had  he 
chosen  to  use  them.  The  hand-holds  and  stirrup  on  the 
sides  of  the  car,  as  we  have  already  seen,  were  designed  for 
the  express  purpose  of  being  used  in  mounting  the  car,  and, 
in  so  using  them,  there  was  comparatively  no  danger,  be- 
cause, even  if  defective  so  as  to  give  way  when  a  man's 
weight  came  upon  them,  yet  if  he  fell,  it  would  be  outside 
the  rails,  and  there  would  be  no  liability  of  serious  injury. 
Why  the  deceased  chose  this  terribly  hazardous  method  of 
mounting  the  car,  rather  than  the  safe  one  provided  for  him, 
is  unaccountable,  and  almost  incredible,  and  yet  nearly 
every  day  some  man  loses  his  life  by  rashly  encountering 
similar  danger.  From  the  evidence  in  this  case  there 
can  be  no  question  that  the  deceased  chose  a  danger- 
ous, instead  of  a  safe  means  of  attempting  to  board  the  car, 
and  that  his  death  was  the  result  of  such  voluntary  choice. 
Under  such  a  state  of  facts  the  authorities  are  full  and  com- 
plete that  there  can  be  no  recovery.  We  deem  a  citation 
of  the  cases  in  which  this  principle  has  been  announced  as 
entirely  unnecessarj^'. 

It  is  to  be  observed  further,  however,  there  was  an  express 
order  of  appellant  forbidding  the  boarding  of  engines  or 
cars  in  the  manner  attempted  by  the  deceased.  That  order 
or  rule  w^as  as  follows:  "All  persons  are  forbidden  to 
board  engines  or  cars  while  they  are  in  too  rapid  motion. 
Under  no  ciroumsto/nces  must  they  stand  on  the  track  and 
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board  the  engines  or  cars  while  the  same  are  approaching 
them."  C.  B.  Ferguson,  the  agent  of  appellant  at  Carbon 
Hill,  testified  that  he  had  a  distinct  recollection  of  giving 
the  deceased  a  copy  of  the  time  card  containing  this  rule  or 
order. 

It  thus  appears  that  the  deceased,  in  attempting  to  mount 
the  car  in  the  manner  adopted  by  him,  was  violating  a 
known  rule  of  the  company,  announced  for  the  benefit  of 
appellant^s  employes,  including  the  deceased  himself.  This 
rule  he  took  the  responsibility  of  disregarding,  when  there 
was  not  the  slightest  occasion  for  it.  He  was  aware,  or 
from  his  long  employment  should  have  been  aware,  if  at  all 
observant,  that  there  was  a  hand-hold  and  stirrup  on  the 
side  of  the  car,  outside  the  rails,  and  there  was  nothing  ta 
prevent  him  from  using  them  with  safety;  but  he  chose  to 
adopt  a  highly  dangerous  method. of  trying  to  board  the 
car — a  method  expressly  forbidden  by  the  rule  above 
quoted,  whereby  he  lost  his  life,  and  appellant  can  not  now 
be  held  responsible  therefor. 

An  attempt  was  made  to  break  the  force  of  this  rule,  by 
the  introduction  of  evidence  tending  to  show  that  it  was- 
not  uncommon  for  men  in  the  employ  of  appellant  in  a 
similar  capacity  to  that  of  deceased,  to  board  cars  in  the 
manner  attempted  by  him,  and  it  is  claimed  the  custom 
was  so  well  established  that  deceased  had  a  right  to  assume 
that  the  rule  h^  been  abrogated,  because  it  had  not  been 
observed  or  enforced.  This  evidence  went  in  under  objec- 
tion of  appellant,  and  exceptions  were  saved  to  the  rulings 
of  the  court  in  permitting  it.  Under  the  view  we  take  of 
this  case,  we  do  not  deem  it  necessary  to  discuss  the  pro- 
priety of  the  court's  action  in  admitting  this  evidence.  The 
deceased  appears  to  have  been  a  man  of  ordinary  intelli- 
gence, and  was  the  master  of  his  own  actions.  Aside  from 
any  rules,  the  highest  duty  he  owed  to  himself,  and  one  of 
the  duties  which  was  due  from  him  to  his  employers,  was 
to  avoid  risk  and  danger.  It  was  incumbent  upon  him, 
whether  there  was  any  rule  upon  the  subject  or  not,  to  have 
selected  the  safe  method  of  trying  to  mount  the  car,  and 
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thereby  avoid  the  unnecessary  risk  and  hazard  to  which  he 
exposed  himself  by  the  course  he  pursued. 

In  order  to  a  recovery,  however,  in  a  case  of  this  charac- 
ter, even  if  the  deceased  were  in  the  exercise  of  ordinary 
care  to  avoid  the  accident  which  caused  his  death  (which 
we  hold  he  was  not),  still  there  can  be  no  recovery,  unless 
the  evidence  shows  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant,  or  occurred  in  consequence  of  a 
breach  of  some  duty  which  it  owed  to  the  party  injured. 

As  we  have  seen,  the  only  negligence  charged  against  ap- 
pellant was  in  failing  to  have  the  clamps  or  castings  holding 
the  upright  brake  staflf  in  place,  properly  secured  to  the  sill 
of  the  car.  Had  the  brake  staff  given  way  while  being  used 
as  a  brake  by  some  person  whose  duty  it  was  so  to  use  it, 
there  might  be  a  foundation  for  this  claim  of  negligence; 
enough,  at  least,  to  become  a  question  of  fact  for  the  jury. 
But  that  was  not  the  use  to  which  deceased  was  attempting 
to  apply  it  at  the  time  of  his  death.  There  is  no  pretense, 
nor  can  there  be,  that  this  brake  staff  was  designed  as  a  hand- 
hold to  be  used  in  boarding  the  car.  Its  only  purpose  was 
to  be  used  for  applying  the  brakes  to  the  wheels,  to  stop  the 
car  or  slacken  the  speed.  The  evidence  shows  that  the 
effect  of  turning  the  wheel  at  the  top  of  the  brake  staflf  for 
the  purpose  of  setting  the  brake,  would  be  to  force  the  staff 
inwardly  against  the  sill  of  the  car,  and  not  outwardly, 
.awav  from  it,  as  would  be  the  result  if  used  as  deceased  at- 
•tempted  to  use  it.  It  may  well  be,  that  the  fastenings  were 
^sufficient  if  the  appliance  were  used  as  a  brake,  and  entirely 
insufficient  to  stand  the  strain  put  upon  them  by  a  strong 
man  weighing  160  pounds,  having  his  feet  braced  against 
•the  brake  beam,  and  using  his  whole  strength  in  pulling 
;away  from  the  sill,  as  was  the  condition  when  it  gave  way 
with  deceased.  That  others  had  used  the  brake  staflf  as  a 
hand-hold,  makes  no  diflference;  it  was  not  thereby  converted 
into  an  appliance  to  be  legitimately  used  in  that  way.  Be- 
'cause  the  brake  beam  was  sometimes  used  as  a  step  in 
boarding  the  car,  as  deceased  attempted  to  use  it,  did  not 
.convert  it  into  a  step  for  legitimate  use  as  such^  and  there  is 
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no  more  reason  for  saying  that  appellant  was  bound  to  keep 
the  brake  staff  in  safe  condition  to  be  used  as  a  hand-hold 
than  that  it  should  keep  the  swinging  brake  beam  in  proper 
condition  for  a  step.  Neither  of  these  appliances  were  de- 
signed for  any  such  use,  and  the  appellant  discharged  its 
duty  to  its  employe  when  it  used  reasonable  care  to  keep 
them  in  proper  and  safe  condition  for  use  when  operated 
for  the  purpose  for  which  they  were  intended.  Jayne  v. 
Sebenwaing  Coal  Co.,  65  N.  W.  Rep.  971. 

In  the  case  of  C,  B.  &  Q.  R.  R.  Co.  v.  Abend,  7  111.  App. 
130,  the  facts  were  that  an  engineer  stopped  his  engine  upon 
a  bridge,  and  attempted  to  oil  and  examine  the  engine,  and 
while  so  doing  fell  from  the  bridge.  It  was  claimed  the 
company  was  negligent  in  not  providing  a  suitable  platform 
to  walk  upon,  and  also  in  allowing  the  projection  of  spikes 
above  the  timbers  of  the  bridge.  In  its  opinion  the  court 
say:  *'  The  bridge  was  suffioient  for  the  use  for  which  it 
was  intended.  But  it  was  voluntarily  used  by  the  engineer 
for  a  purpose  not  necessary  and  not  required  by  the  regula- 
tions of  the  company.  While  the  master  must  use  ordinary 
care  to  provide  reasonably  safe  and  fit  appliances  and 
structures  for  the  use  of  the  servant,  yet  he  is  not  bound 
to  provide  against  danger  arising  from  the  unnecessary  use 
of  such  appliances  and  structures  for  purposes  to  which 
the  same  are  not  adapted  and  designed." 

We  think  this  language  is  entirely  applicable  in  the  case 
at  bar.  The  deceased  not  only  attempted  to  use  the  brake 
staff  for  a  purpose  to  which  it  was  not  adapted,  and  for 
which  it  was  not  designed,  but  did  so  when  there  was  no 
necessity  therefor,  in  violation  of  a  plain  rule  of  the  com- 
pany, and  under  circumstances  which  any  man  of  ordinary 
sense  could  see  were  fraught  with  great  danger  to  his  per- 
sonal safety. 

A  careful  examination  of  the  evidence  satisfies  us  that 
the  verdict  of  the  jury  was  unwarranted,  and  the  court 
erred  in  Aot  setting  it  aside.  We  think  further  that  the 
court  should  have  sustained  the  motion  to  take  the  case 
from  the  jury  and  direct  a  verdict  for  the  defendant. 

For  the  errors  indicated  the  judgment  will  be  reversed. 
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, — — 

Finding  of  Facts  to  bb  Made  a  Part  of  the  Judgment. 

We  find  the  facts  in  the  above  cause  diflFerentiy  from  those 
found  in  the  court  below,  as  follows : 

1.  We  find  that,  the  appellant  was  not  guilty  of  the  neg- 
ligence charged  in  either  count  of  the  declaration  in  manner 
and  form  as  charged  therein. 

2.  We  further  find  that  the  deceased,  Peter  Christie,  was 
not  in  the  exercise  of  ordinary  care  for  his  own  safety  in 
manner  and  form  as  appellee  has  averred  in  either  count  of 
the  said  declaration,  but  the  deceased  came  to  his  death  bv 
reason  of  his  own  carelessness  and  want  of  ordinarv  care  in 
attempting  to  board  the  car  in  the  manner  adopted  by  him, 
and  that  such  want  of  ordinary  care  was  the  cause  of  his 
death. 


Ashley  Wire  Company  v.  John  McFadden^  Jr.,  Admin- 
istrator of  the  Estate  of  William  Maxwell^  deceased. 

1.  Master  and  Servant — Obligations  of  the  Servant — Dangerous 
P/accs.-— A  servant  18  under  no  obligation  to  keep  out  of  the  range  of 
unknown  and  unexpected  danger.  He  may  rely  upon  the  safety  of  the 
machinery  furnished  by  the  master. 

2.  Witnesses — Daughter  of  Intestate  Competes t— In  an  action  by 
an  administrator  to  recover  damages  occasioned  by  the  death  of  his  in- 
testate, the  daughter  of  the  deceased  is  a  competent  witness  to  show 
that  her  father  was  a  man  of  good  health  and  able  to  perform  hard 
labor. 

Trespass  on  the  Case.— Death  from  negligence.  Error  to  the  Circuit 
Court  of  Will  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1896. 

D.  J.  Schuyler  and  D.  F.  Higgins,  attorneys  for  plaintiif 
in  error. 

E.  Meers,  attorney  for  defendant  in  error. 

Mr.   Justice    Harkeb    delivered  the  opinion  of  the 
Court. 
Defendant  in  error  recovered  judgment  for  $2,500  dam- 
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ages  to  the  widow  and  next  of  kin  of  William  Maxwell,  a 
laborer  in  the  wire  factory  of  plaintiff  in  error,  who  was 
killed  by  the  falling  of  a  derrick  used  to  lower  and  draw  out 
stems  from  the  annealing  pots  in  a  furnace. 

The  derrick  fell  because  a  guy  rod  connecting  it  with  the 
wall  gave  way  and  pulled  through  the  wall.  When  it  fell 
the  boom  which  struck  and  killed  Maxwell  at  the  same  time 
injured  one  Frank  Mercier,  a  co-laborer,  who  sued  and 
recovered  a  judgment  against  the  wire  company  for  $7,000. 
.  This  court  reviewed  the  Mercier  case  and  aflSrmed  the 
judgment. 

In  the  opinion  filed  in  that  case  (61  111.  App.  485)  appears 
a  full  statement  showing  the  construction  of  the  derrick,  the 
manner  in  which  it  was  used,  the  cause  of  its  falling,  and 
how  Mercier  was  injured  and  Maxwell  killed.  We  need  not 
repeat  it  here.  There  is  the  same  evidence  in  this  case  that 
was  in  the  other,  showing  the  negligence  of  the  plaintiff  in 
error.  We  have  the  same  views  as  to  its  negligence  that  we 
then  had,  and  without  again  setting  them  forth,  refer  to  the 
opinion  in  that  case. 

It  is  contended  that  the  proofs  show  that  deceased  at  the 
time  he  was  killed  was  not  in  the  exercise  of  ordinary  care 
and  caution,  but  was  standing  under  the  end  of  the  boom 
in  a  dangerous  place,  and  where  his  duty  did  not  call  him. 

After  a  careful  consideration  of  the  evidence  in  the  record 
we  are  unable  to  discover  any  circumstance  indicating  that  the 
deceased  knew  of  the  danger  of  one  standing  under  or  near 
the  boom.  He  was  attending  to  his  work,  assisting  Mercier 
in  the  usual  manner.  There  was  no  obligation  resting  upon 
him  to  keep  out  of  the  range  of  unknown  and  unexpected 
danger.    -He  could  rely  upon  the  safety  of  the  machinery. 

It  is  claimed  that  error  occurred  in  the  admission  of  evi- 
dence. The  deceased's  daughter  was  permitted  to  testify 
over  the  objection  of  plaintiff  in  error  that  her  father  was  a 
man  of  good  health  and  able  to  perform  hard  labor.  In  this 
we  see  no  error.  We  do  not  think  proof  of  that  character 
should  be  limited  to  medical  experts  as  contended  for.  The 
objection  to  the  testimony  of  Mr.  Hills  is  quite  technical. 
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We  see  nothing  in  it  prejudicial  to  the  defendant.  While 
some  of  the  rulings  of  the  court  on  the  admission  of  evi- 
dence may  be  open  to  criticism,  we  on  the  whole  regard  the 
facts  as  fairly  presented  to  the  jury.  In  our  view  of  the 
case  plaintiff  in  error  was  liable  and  the  judgment  recovered 
is  a  very  moderate  one. 

Plaintiff  in  error  has  no  just  ground  for  complaint  because 
of  instructions  given  or  refused.    Judgment  affirmed. 


Charles  W.  Bennett  v.  Mary  A.  Bennett^  David  A.  Sy me 

and  Ernest  A.  Blake. 

1.  Trusts— Active  and  Passive,— When  a  contract  is  to  be  executed 
or  duty  to  be  performed  by  a  trustee,  or  when  he  is  to  exercise  a  discre- 
tion in  the  management  of  the  estate  or  in  the  investment  of  the  pro- 
ceeds or  the  principal,  then  an  active  trust  is  created.  On  the  other 
hand,  where  the  estate  is  conveyed  to  one  person  simply  for  tlie  use  of 
another,  or,  to  the  intent  that  the  latter  shaU  have  the  rents,  issues  and 
profits  thereof,  the  conveyance  or  devise  creates  a  use  which  the  statute 
executes,  for  in  such  cases  the  trustee  has  no  duty  to  perform  with  re- 
spect to  the  estate  conveyed. 

2.  Spendthrift  Trusts  —  Application  of  the  Term. — Spendthrift 
trust  is  the  term  commonly  applied  to  those  trusts  created  with  a  view 
of  providing  a  fund  for  the  maintenance  of  another,  and  at  the  same 
time  securing  it  against  his  own  Improvidence  or  capacity  for  self-pro- 
tection. Provisions  against  alienation  of  the  trust  fund  by  the  volun- 
tary act  of  the  beneficiary,  or  in  invUum  by  his  creditors,  are  the  usual 
incidents  of  such  trusts.  These  trusts  have  been  recognizsd  and  upheld 
in  the  courts  of  this  State. 

8.  Qamr— Conditions  Against  Alienation. — The  rules  of  law  appli- 
cable to  spendthrift  trusts  apply  equally  to  conditions  annexed  to  the 
grant  or  devise  providing  against  alienation,  whether  by  the  voluntary 
act  of  the  beneficiary,  or  at  the  instance  of  his  creditors,  and  such  con- 
ditions are  upheld,  even  where  there  ia  no  intervention  of  a  trustee. 

4.  Saue— Rights  of  the  Cestui  Qiie  Trust. — A  cestui  que  trust  is  not 
entitled  to  call  for  the  legal  estate,  when,  from  the  nature  of  the  trust, 
his  ownership  is  not  immediate  and  absolute,  and  where  it  would  defeat 
or  put  it  in  his  power  to  defeat  or  endanger,  a  legitimate  ulterior  limita- 
tion of  the  trust. 

5.  EQurrY  Jurisdiction— Oi?«r  Trustees. — In  such  case  a  court  of 
equity  ought  not  to  compel  a  trustee  to  make  any  other  disposition  of 
the  f imd  than  that  pointed  out  by  the  plain  provisions  of  the  wiU. 
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6.  SfiKLLY's  CASR^Application  of  the  Rule  tn.~The  rule  in  Shelly's 
case  has  no  application  to  a  bequest  to  the  trustee  of  a  fund  to  be  held 
by  him  until  a  contingency  may  happen  when  he  will  be  authorized  to 
pay  it  to  the  cestui  que  trust. 

Bill  to  Compel  the  Payment  of  a  Lesracy.— Appeal  from  the  Circuit 
Court  of  DeEoilb  County;  the  Hon.  Chablbs  Kbllum,  Judge,  inreeiding. 
Ueard  in  this  court  at  the  December  term,  1805.  Affirmed.  Opinion 
filedJune  1,1896. 

W.  C.  Kkllum,  attorney  for  appellant,  contended  that 
where  a  sole  trustee  disclaims  a  devise  in  trust,  the  legal 
estate  will  vest  in  the  heir  of  the  devisor.  Perry  on  Trusts 
(3d  Ed.),  Vol.  1,  p.  354,  Sec.  273;  Hill  on  Trustees  (3d  Am. 
Ed.),  p.  334,  star  p.  226;  West  v.  Fitz,  109  111.  442. 

Consent  to  the  bequest  of  the  principal  may  be  presumed 
from  the  fact  that  the  executrix  has  paid  the  income  to  the 
legatee  as  directed.  13  Am.  &  Eng.  Ency.  of  Law,  p.  154; 
Adams  Equity  (Am.  Ed.  1859),  note  1,  star  p.  251. 

If  the  testator  direct  that  the  fund  be  severefl  from  his 
estate  immediately,  and  set  apart  for  the  benefit  of  the  leg- 
atee, the  title  thereto  will  vest  in  the  legatee.  2  Williams 
on  Executors  (6th  Am.  Ed.),  1340  (12a9);~Wey man's  Execu- 
tors V.  Ringold,  1  Bradf.  (N.  Y.)  40;  Warner  v.  Durant,  76 
N.  Y.  133;  Manice  v.  Manice,  43  N.  Y.  368;  Beach  on  Wills, 
p.  329,  Sec.  173. 

Where  the  gift  is  to  be  severed  instanter  from  the  general 
estate,  for  the  benefit  of  the  legatee,  and  in  the  meantime 
the  interest  thereof  is  to  be  paid  to  him,  the  principal  will 
be  deemed  to  have  vested.  Beach  on  Wills,  p.  337,  Sec.  178; 
Redfield  on  Wills  (3d  Ed.),  Vol.  2,  star  p.  2:^3,  Sec.  16,  par. 
31,  note  64;  Patterson  v.  Ellis,  11  Wend.  (N.  Y.)  259;  Wey- 
man's  Executors  v.  Ringold,  1  Bradf.  (N".  Y.)  40;  Warner  v. 
Durant,  76  N.  Y.  133;  Bac.  Abr.  (Ed.  1860),  Vol.  6,  title 
Legacies,  p.  265,  Rule  2,  Sec.  1;  Williams  on  Executors  (6th 
Am.  Ed.),  Vol.  2,  p.  1335. 

Where  there  is  a  gift  of  a  legacy  to  be  paid  at,  or  when 
the  legatee  shall  attain  any  specified  age,  or  at  the  death  of 
a  particular  person,  the  gift  vests  in  the  legatee  at  the  death 
of  the  testator.    The  time  only  applies  to  the  payment.     1 
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Jarman  on  Wills  (5th  Ed.),  star  p.  806,  807;  Bac.  Abr.,  Ed. 
1860,  Vol.  6,  263,  title  Legacies,  Eule  1;  Weyraan's  Execu- 
tors V.  Ringold,  1  Bradf.  40;  Redfield  on  Wills  (3d  Ed.),  Vol. 
2,  Sec.  16,  par.  38,  star  p.  238;  Beach  on  Wills,  p.  335;  Sec. 
177;  Van  Wyck  v.  Bloodgood,  1  Bradf.  155;  Patterson  v. 
Ellis,  11  Wend.  276;  Furness  v.  Fox,  1  Cush.  136. 

As  to  the  use  of  the  word  ''absolutely  "in  this  gift,  see 
Eapalye  &  Lawrence  Law  Dictionary,  6. 

Where  a  legacy  under  a  will  vests  in  the  legatee  upon  the 
death  of  the  testator,  but  payment  is  postj)oned  until  the 
legatee  attains  a  certain  age,  upon  the  death  of  the  legatee 
the  legacy  passes  and  vests  in  the  next  of  kin  of  the  legatee. 
In  re  Murphy,  144  N.  Y.  557;  Schofield  v.  Ollcott,  120  111. 
362. 

Where  the  will  imports  a  present  interest  in  the  devisee, 
it  is  to  be  construed  so  that  any  condition  in  the  same  shall 
be  held  to  be  subsequent  and  not  precedent.  Redfield  on 
Wills  (3d  Ed.),  Vol.  2,  star  p.  303,  Sec.  18,  par.  46;  Williams 
on  Executors  (6th  Am.  Ed.),  Vol.  2,  p.  1358  (1259);  Bell 
County  V.  Alexander,  22  Tex.,  p.  350;  Linton  v.  Leycock,  33 
Ohio  St.  128. 

Where  the  testator  devises  an  absolute  interest  in  per- 
sonal property,  any  attempt  to  control  its  subsequent  dis- 
position is  void,  as  an  interference  with  the  absolute  right 
of  property  already  granted.  Steib  v.  Whitehead,  111  111. 
247;  Wolfer  v.  Hemmer,  144  111.  554;  Ewing  v.  Barnes,  156 
111.  61;  Patterson  v.  Ellis,  11  Wend.  299;  McDonald  v. 
Walgrove,  1  Sand.  Ch.  274;  Wilmoth  v.  Wilmoth  (Va.),  12 
S.  E.  Rep.  731. 

Chattels  may  be  limited  over  by  way  of  remainder  after 
a  life  interest  in  them  is  created,  though  not  after  a  gift  of 
the  absolute  property.    2  Kent's  Com.  352. 

A  general  devise  with  remainder  over  contingent  upon 
the  death  of  the  first  taker  within  a  given  age,  will  vest  a 
fee  in  the  first  taker.  Beach  on  Wills,  Sec.  170;  Lippet 
V.  Hopkins,  1  Gall.  (U.  S.)  455;  Leading  Cases,  Am.  Law 
Real  Property,  Vol.  1,  p.  6Q. 

Whether  the  gift  be  given  direct  to  the  legatee  or  through 
the  intervention  of  trustees  makes  no  difference.     Redfield 
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on  Wills  (3d  Ed.),  Vol.  2,  star  p.  225,  Sec.  19;  Schofield  v. 
Olcott,  120  III.  362. 

The  word  •'  heirs  "  is  a  technical  word  of  limitation  and 
not  of  purchase.  Tindall  v.  Miller,  41  N.  E.  Eep.  535;  Raw- 
son  et  al.  V.  Rawson  et  al.,  52  111.  06;  Perry  on  Trusts,  Vol. 
I,  Sec.  371;  Carpenter  v.  Van  Olinder,  127  IlL  42;  Patter- 
son V.  Ellis,  11  Wend.  276;  Armstrong  v.  Moran,  1  Bradf. 
315;  Leading  Cases,  Am.  Law  Real  Property,  Vol.  2,  344; 
Wood  V.  Seaver  (Mass.),  33  If.  E.  Rep.  587;  Jarman  on 
Wills  (5th  Ed.),  Vol.  2,  star  p.  61,  note  1;  2  Washburn  on 
Real  Property,  402;  1  Rapalye  &  Lawrence  Law  Dictionary, 
599. 

The  devise  over  to  the  heirs  of  the  legatee  is  void,  since 
no  one  can  have  heirs  capable  of  taking  an  estate,  as  such, 
while  the  ancestor  is  living.  Redfield  on  Wills,  Vol.  2, 
star  p.  302,  par.  42;  Heard  v.  Horton,  1  Den.  165. 

If  a  devise  gives  to  an  heir  precisely  the  same  estate  that 
he  would  take  by  descent,  he  takes  by  descent  and  not  by  the 
will.    4  Kent's  Com.,  507. 

Where  property  is  devised  in  trust  with  the  time  of  pay- 
ment only  postponed,  the  equitable  estate  may  be  conveyed 
or  mortgaged  by  the  cestui  que  trusty  and  is  liable  to  the 
payment  of  his  debts,  unless  the  instrument  of  trust 
provides  otherwise.  27  Am.  &  Eng.  Ency.  of  Law,  235;  2 
Washburn  on  Real  Property,  star  p.  208,  Sec.  16,  and  star 
p.  105,  Sec.  10;  Perry  on  Trusts  (3d  Ed.),  Vol.  1,  Sec.  321; 
Steib  V.  Whitehead,  ill  111.  247. 

Where  the  whole  beneficial  interest  is  in  the  legatee,  both 
of  the  income  of  the  property  and  in  the  property  itself, 
and  no  provision  in  the  will  that  the  income  or  estate  be 
inalienable  by  legatee  or  attachable  by  his  creditors,  he  is 
entitled  to  a  decree  terminating  the  trust.  Am.  &  Eng. 
Ency.  of  Law,  Vol.  13,  p.  162;  Williams  on  Executors,  1505; 
Fausler  v.  Jones,  7  Ind.  277;  Sears  v.  Choate  et  al.,  15  N.  E. 
Rep.  786;  Perry  on  Trusts  (3d  Ed.),  Vol.  2,  Sec.  920;  Ruffln 
V.  Farmer,  72  111.  615;  Everitt  v.  Everitt,  29  JST.  Y.  39. 

Cabnbs  &  DuNTON  and  H.  T,  Smith,  attorneys  for  ap- 
pellees, contended  that  the  trust  created  by  this  will  is  an 
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active  trust  as  distinguished  from  a  simple,  dry  or  passive 
trust,  and  is  establislied  by  Illinois  authorities. 

If  any  control  is  to  be  exercised  or  duty  performed  by 
the  trustees  in  applying  the  rents  to  a  person's  maintenance, 
or  in  making  repairs,  or  to  preserve  contingent  remainders, 
or  to  raise  a  sum  of  money,  or  to  dispose  of  the  estate  by 
sale,  in  all  these  and  in  other  and  like  cases  the  operation 
of  the  statute  (of  uses)  is  excluded  and  the  trusts  or  uses 
remain  mere  equitable  estates;  so  also,  if  the  trustee  is  to 
exercise  any  discretion  in  the  management  of  the  estate  in 
the  investment  of  the  proceeds  or  the  principal.  Kirkland 
V.  Cox  et  al.,  94  111.  412;  see  also  Perry  on  Trusts,  Sec. 
305;  Kellogg  v.  Hale  et  al.,  108  111.  168;  Green  et  al.  v. 
Grant  et  al.,  143  111.  72;  Hart  et  al.  v.  Seymour  et  al.,  147 
111.  611. 

A  simple  trust  is  where  the  property  is  vested  in  one  per- 
^  son  in  trust  for  another,  and  the  nature  of  the  trust  not 
being  qualified  by  the  settlor,  is  left  to  the  construction  of 
the  law.  In  this  case,  the  cestui  que  trust  has  jics  habendiy 
or  the  right  to  be  put  in  actual  possession  of  the  property, 
2ind  jus  disponendij  or  the  right  to  call  on  the  trustees  to 
execute  conveyances  of  the  legal  estate  as  the  cestui  que 
trust  directs.  A  special  trust  is  where  the  machinery  of  a 
trustee  is  introduced  for  the  execution  of  some  purpose  par- 
ticularly pointed  out,  and  the  trustee  is  not,  as  in  a  simple 
trust,  a  mere  passive  depositary  of  the  estate,  but  is  called 
upon  to  exert  himself  in  the  execution  of  the  settlor's  in- 
tention. Cooper  V.  Cooper,  36  N.  J.  Eq.  123;  Lewin  on 
Trusts,  21;  Force  v.  Brown,  32  N.  J.Eq.  118;  see  also  Emer- 
son et  al.  V.  Marks,  24  111.  App.  642;  Waldo  v.  Cummins,  45 
111.  421;  Steib,  etc.,  v.  Whitehead,  111  111.  247;  Stambaugh's 
Estate,  135  Pa.  St.  585. 

Mb.  Justiob  Cbabtbeb  deliybbed  the  opinion  of  the 

COUBT. 

On  December  27,  1891,  Charles  D.  Bennett,  late  of  De 
Kalb  County,  Illinois,  died,  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate,  in  said  county, 
on  January  9,  1892. 
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Testator  left  surviving  him  the  defendants,  Mary  A. 
Bennett,  his  widow,  and  Ernest  A.  Blake,  a  grandchild,  and 
the  complainant,  Charles  W.  Bennett,  his  only  surviving 
child.  By  his  said  will,  testator  appointed  his  wife,  Mary 
A.  Bennett,  and  the  defendant  David  A.  Syme,  executrix 
and  executor  thereof;  the  latter  being  also  named  as  trustee. 
David  A.  Syme  refusing  to  act  either  as  executor  or  trustee, 
defendant  Mary  A.  Bennett  was  appointed  sole  executrix, 
duly  qualified,  and  is  still  acting  as  such.  No  trustee  has 
ever  been  appointed.  By  the  second  clause  of  his  will, 
the  testator  gave  to  his  wife,  said  Mary  A.  Bennett,  "  for 
her  comfortable  support  and  maintenance,  the  use  during 
her  natural  life,  of  all  my  estate,  both  real  and  personal, 
of  whatever  name  or  nature,  together  with  the  right  and 
authority  to  dispose  of  the  same,  or  any  part  thereof,  as  she 
may  see  fit,  and  to  use  the  interest,  and  so  much  of  the 
principal  of  my  said  estate,  as  may  be  necessary  for  her 
support  and  maintenance  as  aforesaid;  charged,  however, 
and  subject  to  the  payment  of  the  sum  of  three  thousand 
dollars  to  my  trustee,  David  A.  Syme,  as  hereinafter  pro- 
vided, for  the  benefit  of  my  son,  Charles  W.  Bennett,  and 
also  to  the  payment  of  a  legacy  of  five  hundred  dollars  to 
my  grandson,  Ernest  A.  Blake,  as  hereinafter  provided." 

The  third  clause  of  said  will,  out  of  which  this  contro- 
versy arises,  is  as  follows:  "I  give,  devise  and  bequeath  to 
my  trustee,  David  A.  Syme,  the  sum  of  $3,000  in  trust,  to  in- 
vest the  same  in  notes  and  mortgages  on  unincumbered 
real  estate,  or  other  safe  investments  as  his  good  judg- 
ment may  dictate,  with  interest  semi-annually,  to  be 
collected  and  paid  to  my  son,  Charles  W.  Bennett,  semi-an- 
nually until  he  attains  the  age  of  forty  years,  and  if  my 
said  wife  is  then  living,  to  pay  to  my  said  son,  Charles  W. 
Bennett,  at  such  time,  the  said  sum  of  $3,000,  which  shall 
then  become  his  absolutely;  but  if  my  said  wife  is  not  living 
when  my  said  son  becomes  forty  years  of  age,  then  and  in 
that  case  said  David  A.  Syme  shall  retain  the  said  $3,000 
'  and  invest  the  same  and  pay  the  interest  to  my  said  son, 
Charles  W.  Bennett,  as  hereinbefore  provided,  for  ten  years 
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thereafter,  or  until  he  arrives  at  the  age  of  fifty  years,  at 
which  time  the  said  $3,000  shall  be  paid  to  my  son,  and  be- 
come his  absolutelv,  and  in  case  of  his  death  before  the 
time  or  times  herein  fixed  for  the  payment  of  the  $3,000  to 
him,  it  shall  go  to  his  heirs. " 

There  are  other  provisions  in  the  will,  but  we  do  not  deem 
it  necessary  to  a  proper  understanding  of  this  controversy 
that  they  should  be  here  set  forth. 

Complainant  filed  his  amended  bill  setting  up  the  fore- 
going fact,  and  the  further  fact  that  the  sum  of  $3,000  had 
been  separated  from  the  rest  of  the  estate  of  Charles  D. 
Bennett,  deceased,  and  since  February  29, 1892,  has  been  in 
the  hands  of  Mary  A.  Bennett,  as  such  executrix;  that  she 
has  invested  said  sum  on  May  16,  1892,  in  a  loan  to  one 
Samuel  Whitney,  on  his  note  secured  by  unincumbered  real 
estate  in  said  county;  said  note  being  payable  in  five  years 
after  date,  with  interest  at  six  per  cent,  payable  semi- 
annually; also,  that  said  Mary  A.  Bennett  has  paid  and  ac- 
counted to  complainant  for  interest  on  said  sum  of  $3,000 
at  the  rate  of  six  per  cent  per  annum  semi-annually,  since 
the  29th  day  of  February,  1892,  up  to  and  including  Novem- 
ber 16,  1894.    (The  billherein  was  filed  October  8,  1894.) 

Complainant  alleges  in  his  amended  bill  that  he  is  thirty- 
four  years  of  age,  in  poor  health  and  unable  to  perform 
manual  labor;  that  he  has  no  trade  or  profession  by  which 
he  can  earn  a  living;  that  his  only  source  of  income  is  the 
interest  on  this  $3,000  or  $180  per  year,  which  he  avers  is 
insufficient  to  support  him.  That  he  is  now  in  debt  about 
$800,  and  has  no  means  of  paying  it.  Avers  that  a  trustee 
should  be  appointed  and  that  there  should  be  decreed  to  be 
paid  to  him  out  of  said  sum  of  $3,000,  a  sufficient  amount  to 
pay  all  his  outstanding  debts  and  obligations,  and  a  further 
sum  sufficient  to  enable  him  to  enter  into  some  trade  or 
business,  out  of  which  he  could  earn  money  enough  to  sup- 
port him. 

Further  avers  that  by  the  terms  of  the  third  clause  of  the 
will,  said  sum  of  $3,000  is  vested  in  him,  and  subject  to  levy 
and  sale  upon  execution,  and  fears  that  the  indebtedness 
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against  him  may  be  put  into  judgment  and  his  interest  in 
the  $3,000  sold  to  satisfy  the  same,  and  that  he  will  be  put 
to  great  cost  and  expense  unless  the  said  sum  of  $3,000  is 
paid  to  him. 

Prays  for  the  appointment  of  a  trustee,  and  that  said 
Mary  A.  Bennett  be  decreed  to  pay  over  to  such  trustee 
said  sum  of  $3,000,  and  that  the  trustee  so  appointed  be 
ordered  by  the  court  to  pay  over  to  complainant  said  sum 
of  $3,000  and  take  his  receipt  therefor,  and  that  thereupon 
said  trustee  be  discharged;  or,  that  the  court  may  order  the 
trustee  to  pay  to  complainant  a  sum  suflBicient  to  pay  all  his 
outstanding  indebtedness  and  to  enable  him  to  enter  into 
some  business  sufficient  for  his  support. 

The  defendant  Mary  A.  Bennett  filed  a  demurrer  to  the 
amended  bill,  coupled  with  an  answer.  The  answer  admits 
most  of  the  material  allegations  of  the  bill,  except  as  to  the 
health  of  the  complainant  and  his  inability  to  perform  man- 
ual labor,  and  as  to  such  portions  of  the  bill  it  denies  the 
same  and  avers  that  complainant  is  in  good  health  and  able 
to  earn  a  support  if  he  would,  but  that  he  is  of  idle  and 
spendthrift  habits,  and  that  it  was  because  of  the  knowledge 
the  testator  had  of  the  idle  and  spendthrift  habits,  and  dis- 
position of  the  complainant  to  indulge  in  imprudent  specu- 
lations and  investments,  and  his  prior  Icisses  by  such  con- 
duct and  mismanagement  of  business,  that  he,  the  said 
testator  prudently  provided  by  the  will  that  the  said  com- 
plainant should  not  receive  the  said  $3,000,  except  under 
the  circumstances  set  forth  in  the  third  clause  of  the  will; 
and  avers  that  testator  did  not  intend  that  complainant 
should  receive  the  $3,000  at  all  unless  the  contingencies 
mentioned  in  said  third  clause  should  occur  that  would  en- 
title him  thereto;  that  the  present  heir  presumptive  of  said 
complainant  is  the  defendant  Ernest  A.  Blake. 

The  answer  further  avers  that  what  complainant  is  able 
to  earn,  added  to  his  income  from  said  $3,000,  will  be  quite 
sufficient  to  furnish  him  a  comfortable  support  and  main- 
tenance, and  that  it  would  not  be  to  his  advantage  or  bene- 
fit, at  the  present  time,  to  engage  in  any  business  as  the 
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owner  and  manager  thereof.  Admits  that  a  trustee  should 
be  appointed,  but  denies  that  otherwise  the  complainant  is 
entitled  to  any  of  the  relief  prayed. 

To  so  much  of  the  bill  as  claims  that  said  sum  of  $3,000 
is  vested  in  the  complainant  and  is  subject  to  levy  and  sale 
under  executions  against  him,  and  that  he  is  entitled  to 
have  the  same  paid  to  him  now,  the  defendant  Mary  A. 
Bennett  demurs. 

On  the  hearing,  the  complainant,  in  open  court,  withdrew 
his  application  for  the  appointment  of  a  trustee  in  place  of 
David  A.  Syme,  who  declined  to  act  as  such,  and  thereupon 
the  court  sustained  the  demurrer  to  the  amended  bill^  and 
dismissed  the  same  so  far  as  demurred  to;  and  the  complain- 
ant having  waived  a  hearing  on  the  other  matters  in  said 
amended  bill,  and  filing  no  replication  to  the  answer  thereto, 
the  court  dismissed  the  amended  bill  at  the  costs  of  the  com- 
plainant, from  which  action  of  the  court  the  complainant 
prosecutes  this  appeal. 

The  court  below  found,  by  its  decree,  that  the  principal 
sum  of  $3,000  legacy  to  be  put  into  the  hands  of  David  A. 
Syme,  as  trustee,  and  to  be  loaned  by  him,  as  provided  in 
the  third  clause  of  the  will  of  Charles  D.  Bennett,  deceased, 
the  interest  to  be  paid  to  said  complainant  semi-annually, 
is  not  vested  in  said  complainant,  nor  liable  for  the  payment 
of  his  debts,  but  his  right  thereto  is  dependent  on  the  con- 
tingencies of  his  living  to  be  forty  years  of  age,  and  said 
Mary  A.  Bennett  then  living,  or  in  case  she  is  then  de- 
ceased, on  his  living  to  be  fifty  years  of  age,  and  in  case  of 
his  being  deceased  before  he  becomes  entitled  thereto,  the 
said  $3,000  is  to  go  to  whomsoever  may  be  his  heirs,  as  sub- 
stituted legatees  under  said  will. 

In  these  findings  of  the  court  we  think  there  was  no 
error.  By  no  fair  interpretation  of  the  language  used  in 
the  third  clause  of  the  will  can  it  be  said  that  there  was 
manifest  an  intention  to  vest  in  the  complainant  an  absolute 
right  to  this  sum  of  $3,000  on  his  father's  death.  The  be- 
quest was  to  David  A.  Syme,  "  in  trust  to  invest  the  same 
in  notes  and  mortgages  on  unincumbered  real  estate,  or 
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other  safe  investments,  a3  his  good  judgment  may  dictate/' 
etc 

Here,  then,  was  created  an  active,  as  contradistinguished 
from  a  simple,  dry,  or  passive  trust. 

We  understand  the  rule  to  be  that  when  any  control  is 
to  be  exercised,  or  duty  to  be  performed  by  the  trustee,  or 
when  he  is  to  exercise  discretion  in  the  management  of  the 
estate,  or  in  the  investment  of  the  proceeds  or  the  princi- 
pal, there  an  active  trust  is  created.  Perry  on  Trusts,  Sec. 
300,  cited  in  Kirkland  v.  Cox  et  al.,  94  III.  412;  Kellogg  v. 
Hale  et  al.,  lOS  IlL  168;  Hart  et  al.  v.  Seymons  et  aL,  147 
IlL  611. 

On  the  other  hand,  where  the  estate  is  conveyed  to  the 
person  simply  for  the  use  of  another,  or,  to  the  intent  that 
the  latter  shall  have  the  rents,  issues  and  profits  thereof,  the 
conveyance  or  devise  creates  a  use  which  the  statute  exe- 
cutes; for  in  such  cases  the  trustee  has  no  duty  to  perform 
with  respect  to  the  estate  conveyed.  Meacham  v.  Steele  et 
al.,  93  IlL  135-146. 

In  the  cases  above  cited,  the  court  was  considering  the 
statute  of  uses,  and  in  determining  whether  a  case  was  within 
that  statute  or  not,  it  distinguished  between  an  active  trust 
and  a  simple,  dry,  or  passive  trust.  And  while  the  case 
now  under  consideration  does  not  fall  within  the  rule  of 
the  statute  of  uses,  because  the  subject  of  the  trust  is  not 
real  estate,  yet,  even  if  it  did,  under  the  authority  of  those 
cases,  the  trust  must  be  held  active,  because  of  the  discre- 
tion given  to  the  trustee  as  to  investments. 

We  are  of  the  opinion  that  the  third  clause  of  the  will 
creates  what  is  called  a  ^^  spendthrift  trust,"  and  that  all  the 
rules  of  law  applicable  to  such  trusts  must  be  held  to  apply 
to,  and  control,  the  right  of  the  complainant  in  the  trust 
fund  thereby  brought  into  being. 

^  Spendthrift  trust "  is  the  term  commonly  applied  to 
those  trusts  that  are  created  with  a  view  of  providing  a  fund 
for  the  maintenance  of  another,  and  at  the  same  time  se- 
curing it  against  his  own  improvidence  or  incapacity  for 
self-protection.    Provisions  against  alienation  of  the  trust 
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fund  by  the  voluntary  act  of  the  beneficiary,  or  in  inmtum 
by  his  creditors,  are  the  usual  incidents  of  such  trusts."  23 
Am.  &  Eng.  Ency.  of  Law,  5. 

Such  trusts  have  been  recognized  and  upheld  in  the  courts 
of  this  State.     Steib  v.  Whitehead,  111  111.  247. 

The  same  is  true  as  to  conditions  annexed  to  the  gi*ant 
or  devise  providing  against  alienation,  whether  by  the  vol- 
untary act  of  the  beneficiary,  or  at  the  instance  of  his 
creditors.    Waldo  et  al.  v.  Cummings,  45  111.  421. 

And  such  conditions  have  been  upheld,  even  when  there 
was  no  intervention  of  a  trustee.  Emerson^  Talcott  &  Co. 
V.  Marks,  24  App.  642. 

In  the  case  of  Steib  v.  Whitehead,  supra^  the  court,  while 
recognizing  the  fact  that  the  authorities  were  not  in  har- 
mony on  this  subject,  yet,  after  full  consideration,  held 
that  a  father  may  devise  his  estate  to  a  trustee  for  the  ben- 
eficial use  of  his  daughter,  and  place  the  same  beyond  her 
control,  and  that  of  her  creditors,  while  in  the  hands  of  a 
trustee,  and  the  court  in  that  case  gave  full  efTect  to  the 
intention  of  the  testator,  who  had  created  what  was,  to  all 
intents  and  purposes,  a  spendthrift  trust.  In  the  case  at  bar, 
it  is  true,  there  is  no  express  provision  against  alienation, 
nor  that  the  fund  shall  not  be  subject  to  the  debts  of  the 
beneficiary,  but  from  the  whole  will  it  appears  to  have  been 
the  manifest  intention  of  the  testator  that  the  complainant 
should  have  no  power  to  control  or  alienate  the  fund  until 
the  happening  of  the  contingencies  upon  which  the  same 
was  to  vest  in  him  absolutely. 

The  language  of  the  third  clause  is  clear  upon  this  sub- 
ject. It  provides  that  the  trustee  shall  collect  the  interest 
semi-annually,  and  pay  the  same  to  the  complainant  "  until 
he  attains  the  age  of  forty  years,  and,  if  my  said  wife  is 
then  living,  to  pay  to  my  said  son,  Charles  W.  Bennett,  at 
such  time,  the  said  sum  of  three  thousand  dollars,  which 
shall  then  become  his  absolutely.^'  If  the  wife,  however, 
was  then  dead,  the  vesting  of  this  $3,000  was  to  be  deferred 
ten  years  longer,  or  until  complainant  should  attain  the  age 
of  fifty  years. 
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It  is  thus  seen  that  the  testator  took  especial  pains  to 
point  out  the  time  when  the  legacy  should  vest,  and  not 
until  that  time  arrives  has  the  complainant  any  rfght  to  its 
control,  nor  can  it  be  reasonably  contended  that  his  cred- 
itors can  obtain  any  greater  rights  in  the  fund  than  he 
himself  has  under  the  will.  It  is  to  be  observed  further, 
that  the  complainant  is  not  the  only  one  interested  in  this 
fund.  On  the  contrary,  in  case  of  his  death  before  the  time 
or  times  fixed  for  the  payment  of  the  $3,000  to  him,  abso- 
lutely, the  same  is  to  go  to  his  heirs,  and  the  answer  of 
Mary  A.  Bennett  avers  that  Ernest  A.  Blake,  the  grandson, 
is  now  his  heir  presumptive. 

The  testator  had  the  right  to  dispose  of  his  property  in 
the  manner  provided  by  the  will,  and  his  intention  being 
clear,  and  violating  no  rule  of  law  that  we  are  aware  of,  it 
should  be  respected.  We  understand  the  rule  to  be  that 
a  cestui  qiie  trust  is  not  entitled  to  call  for  the  legal  estate, 
when,  from  the  nature  of  the  trust,  his  ownership  is  not  im- 
mediate and  absolute,  and  where  it  would  defeat,  or  put  it 
into  his  power  to  defeat  or  endanger,  a  legitimate  ulterior 
limitation  of  the  trust. 

In  this  case  there  is  no  trustee,  because  the  person  desig- 
nated as  such  by  the  will,  refused  to  act,  but  the  court  below 
would  have  appointed  one  had  not  complainant  withdrawn 
his  application  to  have  such  appointment  made.  After  the 
demurrer  was  sustained  to  the  other  portions  of  the  amended 
bill,  nothing  was  left  but  the  prayer  for  the  appointment  of 
a  trustee,  and  that  application  being  withdrawn,  the  court 
could  do  nothing  else  than  dismiss  the  bill.  But,  had  a 
trustee  been  appointed  so  as  to  take  the  legal  title  to,  and 
control  of,  the  fund,  we  think  it  would  have  been  his  duty 
to  retain  it  for  the  protection  of  those  who  might  be  en- 
titled, upon  the  happening  of  certain  contingencies  in  the 
future,  to  the  payment  of  the  fund  to  them. 

In  such  case  a  court  of  equity  ought  not  to  compel  a 
trustee  to  make  any  other  disposition  of  the  fund  than  that 
pointed  out  by  the  plain  provisions  of  the  will. 

On  the  whole,  we  see  nothing  in  the  technical  rules  of  law 
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applicable  to  other  trusts,  which  require  us  to  defeat  the 
clear  intention  of  the  testator  as  expressed  in  his  will. 

Appellant  has  attempted  to  invoke  the  rule  in  Shelly's 
case,  in  aid  of  his  contention  that  he  is  now  entitled  to  have 
this  fund  of  $3,000  paid  to  him  as  his  absolute  property. 
It  is  true  the  will  provides  that  in  case  of  complainant's 
death  before  the  time  or  times  herein  fixed  for  the  payment 
of  the  $3,000  to  him,  it  shall  go  to  his  heirs,  yet,  even  if  it 
be  conceded  that  the  rule  in  Shelly's  case  applies  to  gifts 
or  grants  of  personalty,  we  think  it  has  no  application  in 
this  case.  There  is  here  no  gift,  grant,  devise,  or  bequest 
to  complainant,  but  a  bequest  to  the  trustee  of  a  fund  to  be 
held  by  him  until  a  contingency  might  happen  when  he 
would  be  authorized  to  pay  it  to  complainant. 

This  contingency  might  or  might  not  happen,  and  if  not, 
then  the  fund  would  go  to  the  complainant's  heirs,  and  it 
would  never  rest  in  him  at  all.  All  that  complainant  is  en- 
titled to  under  this  will,  is  to  receive  the  interest  on  the 
$3,000  until  he  attains  the  age  of  forty  years,  and  then,  if 
Mrs.  Bennett  is  still  living,  he  will  be  entitled  to  receive 
the  principal;  but  until  that  time  arrives  we  do  not  see  that 
a  court  of  equity  can  grant  him  any^  relief,  except  that  upon 
his  application  a  trustee  would  be  appointed  to  carry  out  the 
trust  according  to  the  terms  of  the  will. 

Finding  no  error  in  the  record,  the  decree  of  the  Circuit 
Court  will  be  affirmed. 


Olaf  A.  Gustafson  v.  Barbara  Gustafson. 

1 .  DrvoECES — Burden  of  Proof  on  Complainant —In  a  proceeding  for 
divorce  upon  the  ground  of  desertion,  the  burden  is  upon  the  complain* 
ant  to  show  that  the  defendant  willfuUy  deserted  and  absented  himself, 
without  reasonable  cause,  for  the  space  of  two  years. 

Bill  for  Divorce.— Appeal  from  the  Circuit  CJourt  of  Boone  CJounty; 
the  Hon.  Charles  Kellum,  Judge,  presiding.  Heai'd  in  this  court  at 
the  December  term,  1805.  Eeversed  and  remanded.  Opinion  filed 
June  1, 1896, 
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D.  "W,  Shoudy,  attorney  for  appellant. 
C  B.  Dean,  attorney  for  appellee, 

Mb.  Justice  Barker  delivered  the  opinion  of  the  Court. 

Appellee  began  this  suit  for  divorce  against  appellant,  her 
husband,  upon  the  ground  that  he  had  willfully  deserted  her 
and  absented  himself  from  her  without  reasonable  cause  for 
two  years.  He  answered  denying  the  charge,  and  a  trial 
by  jury  was  had  resulting  in  a  finding  for  appellee  and  a 
decree  for  divorce. 

The  evidence  shows  that  the  parties  were  married  on  the 
2d  of  September,  1891.  Appellee  was  at  the  time  a  widow, 
with  five  minor  children,  living  upon  her  farm  in  Boone 
county.  Appellant  was  in  her  employ  as  a  farm  hand.  He 
had  been  with  her  in  that  capacity  for  two  or  three  months. 
The  "honeymoon"  was  not  a  long  one.  The  passion  of 
love  did  not  strike  deep  root  before  marriage  was  grafted  on 
it.  They  had  frequent  quarrels.  His  efforts  to  correct  two 
of  her  children  met  with  her  decided  disapproval  and  she 
applied  epithets  which  were  not  of  an  endearing  character. 

On  the  evening  of  April  18, 1892,  after  they  had  quarreled 
she  told  him  to  leave.  She  testified  that  she  told  him. 
to  leave  if  he  could  not  behave  himself  and  treat  her  chil- 
dren properly.  He  testified  that  she  attached  no  condition 
to  her  ord^r,  and  that  she  had  frequently  before  told  him 
to  leave.  However,  it  is  not  disputed  that  on  the  next 
morning  when  he  started  she  told  him  never  to  return. 

It  is  in  evidence  that  appellant  offered  to  return  on  sev- 
eral different  occasions,  but  that  she  would  not  allow  him 
to  do  so;  that  she  threatened  violence  to  him  if  he  should 
attempt  it;  that  she  procured  his  arrest  upon  a  ficticious 
criminal  charge  and  that  she  attempted  subornation  of  |)er- 
jury  to  convict  him.  While  she  denies  the  attempted  sub- 
ornation of  perjury  it  is  quite  evident  from  the  testimony 
that  she  was  anxious  to  be  rid  of  her  husband,  and  that  she 
would  not  allow  him  to  return.  Her  evident  purpose  was 
a  divorce. 


42  Appellate  Courts  of  Illinois. 

Vol.  66.]  Wolven  v.  Shoudy. 

The  evidence  does  not  support  the  finding?  that  appellant 
willfully  deserted  appellee  and  absented  himself  from  her 
without  reasonable  cause  for  the  space  of  two  years.  The 
conduct  of  appellee  is  more  reprehensible  than  that  of  appel- 
lant. 

It  is  urged  that  it  is  evident  the  parties  can  not  live 
together  as  husband  and  wife  should;  that  their  attempt  to 
do  so  would  furnish  a  bad  example  to  the  children;  that  to 
have  them  live  apart  without  divorce  would  encourage  acts 
of  immorality,  and  that  therefore  the  decree  should  stand. 
We  are  not  disposed  to  look  thus  lightly  on  the  marriage 
relation  and  encourage  applications  for  divorce  for  slight 
causes.  The  only  safe  course,  and  the  well-being  of  society 
so  demands,  is  to  deny  the  divorce,  unless  the  application  is 
accompanied  with  proofs  which  fill  the  statutory  require- 
ments.   Reversed  and  remanded. 


John  W.  Wolven  y.  Israel  Shoudy. 

1.  Real  Estate  Agent— Pr7i€n  jFn^tYZed  to  Commission.— Where  & 
real  estate  agent  finds  a  purchaser  who  is  ready,  willing  and  able  to  pur- 
chase land,  placed  in  his  hands  for  sale,  he  will  be  entitled  to  his  com- 
mission, notwithstanding  the  owner  may  refuse  to  consummate  the  sale. 

Assnmpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Win- 
nebago County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June 
1,  1896. 

B.  A.  Knight,  attorney  for  appellant. 

D.  W.  Shoudy  and  Garveb  &  Fisher,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Crabtkee   delivered  the   opinion   of  the 
Court. 
Appellee  sued  appellant  before  a  justice  of  the  peace  to 
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recover  for  commissions  alleged  to  be  due  him,  for  effecting 
a  sale  or  exchange  of  real  estate  between  appellant  and  one 
Martin. 

Appellee  recovered  before  the  justice;  appellant  took  the 
case  to  the  Circuit  Court  by  appeal,  and  on  a  trial  de  novo 
appellee  recovered  a  judgment  for  $150  and  costs.  The 
controversy  between  the  parties  appears  to  be  one  of  fact 
mainly,  there  being  very  little  difference  between  counsel 
as  to  the  law  in  such  cases,  as  indeed  there  could  not  be, 
upon  a  question  concerning  which  the  law  is  so  well  settled. 
A  discussion  of  the  evidence  would  serve  no  useful  purpose. 
There  seems  to  be  no  dispute  about  the  fact  that  appellant 
placed  in  the  hands  of  appellee  certain  real  estate  to  sell  or 
trade,  nor  about  the  further  fact,  that  through  the  efforts 
of  appellee,  the  witness,  Cyrus  S.  Martin,  and  appellant,  were 
brought  into  negotiations  with  each  other,  which  resulted 
in  a  written  agreement  to  exchange  or  trade  properties  de- 
scribed in  the  agreement  and  upon  the  terms  therein  set 
forth.  It  is  not  denied  that  appellant  withdrew  from  this 
trade,  and  refused  to  consummate  it,  although  by  no  fault 
of  appellee.  Having  brought  the  parties  together,  and  they 
having  entered  into  an  agreement  to  exchange  properties, 
which  agreement  the  evidence  shows  Martin  was  able  and 
willing  to  carry  out,  appellant  could  not,  by  his  own  refusal 
to  consummate  the  agreement,  defeat  appellee's  right  to 
commissions.  It  is  true,  there  is  some  conflict  between  ap- 
pellant and  appellee,  as  to  the  terms  of  the  contract  for 
commissions,  but  this  was  for  the  jury  to  reconcile,  and  the 
question  having  been  twice  tried  below,  once  before  the  jus- 
tice and  again  by  a  jury  in  the  Circuit  Court  and  determined 
in  favor  of  appellee,  we  are  not  disposed  now  to  disturb  the 
judgment.  Under  the  circumstances  in  this  case,  we  do  not 
think  the  court  erred  in  allowing  the  witness  Martin  to  tes- 
tify that  he  was  ready  and  willing  to  carry  out  the  contract 
between  himself  and  appellant.  Whether  he  was  ready  and 
willing  to  consummate  the  trade  was  not  a  conclusion  simply 
but  a  fact,  that  he  alone  could  testify  to  with  certainty. 

There  was  no  material  error  in  the  instructions.    Those 
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givea  for  appellee  fairly  stated  the  law  applicable  to  the 
case,  and  those  given  for  appellant  were  certainly  as  favor- 
able to  him  as  he  was  entitled  to.  Finding  no  reversible 
error  in  the  record,  the  judgment  will  be  affirmed. 


Chicago  &  Alton  Railroad  Company  v.  The  Tillage  of 

Gardner. 

1.  Laches — As  to  Matters  not  PerSe  Nuisances. — Where  a  railroad 
embankment,  not  in  itself  a  nuisance,  but  occasionaUy  an  obstruction 
to  water,  had  been  suffered  to  exist  in  the  same  condition  for  forty 
years,  it  was  held  that  the  village  through  which  it  passed,  having  ac- 
quiesced therein  without  complaint,  had,  by  its  own  laches,  lost  its  right 
to  object. 

2.  NuiSANCKS — i7urt8dtcftantn^(2tii/2^.— A  court  of  equity  has  no  ju- 
risdiction over  the  subject  of  a  nuisance,  except  in  extraordinary  caaes, 
where  the  case  is  clear  and  free  from  all  substantial  doubt  as  to  the  right 
of  relief,  for  in  doubtful  cases  the  x>arty  wiU  be  turned  over  to  his  legal 
remedy. 

8.  Same — Jurisdiction  at  Law  in  the  First  Instance, — It  must  be  a 
wrong  and  mischievous  case  of  pressing  necessity,  or  the  right  must 
have  been  previously  established  at  law,  for  the  defendant  ought  not 
to  be  deprived  of  his  constitutional  right  of  trial  by  jury. 

Bill  for  Injnnction.— Appeal  from  the  Circuit  Court  of  Grundy 
County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1895.  Reversed  and  remanded  with 
directions.    Opinion  filed  June  1, 1896. 

Geoeqe  S.  House,  attorney  for  appellant. 

The  question  as  to  what  is  a  nuisance  is  one  peculiarly 
fitted  for  the  investigation  of  a  jury,  and  in  an  ordinary 
case  where  the  event  of  a  suit  in  equity  depends  upon  a 
legal  right,  the  right  must  be  ascertained  in  an  action  at  law 
before  any  relief  can  be  granted  in  a  court  of  equity.  2 
Story's  Eq.  Jurist,  Sec.  925  b.  See  also  Oswald  v.  Wolf, 
129  III.  200;  Burnham  v.  Kempton,  44  K  H.  78;  Ehea  v. 
Forsyth,  37  Pa.  St.  503;  Gardner  v.  Village  of  Xewburghj 
2  Johns.  Ch.  162;  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch. 
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282;  Carlisle  v.  Cooper,  21  N.  J.  Eq.  576;  Nelson  v.  Milli- 
gan  et  al.,  151  111.  462. 

Where  there  is  good  reason  to  conclude  that  the  nuisance 
complained  of  is  temporary,  the  court  will  not  grant  a 
temporary  injunction  in  order  that  the  plaintiff  may  bring 
an  action  at  law,  which  may  be  nugatory.  Story's  Equity, 
Sec.  925c;  Laney  v.  Jasper,  39  111.  46;  Dunning  v.  The  City 
of  Aurora  et  al.,  40  Id.  481;  Bliss  v.  Kennedy,  43  Id.  67; 
Town  of  Lake  View  v.  Letz,  44  Id.  81;  Wahle  v.  Eeinbach, 
76  Id.  322;  Oswald  v.  Wolf,  129  Id.  200;  Robb  v.  Vil- 
lage of  La  Grange,  158  111.  21. 

S.  C.  Stough,  attorney  for  appellee. 

Equity  will  restrain  a  private  nuisance  by  injunction 
in  order  to  prevent  oppressive  or  interminable  litigation, 
or  a  multiplicity  of  suits,  or  where  the  injury  is  of  such  a 
Dature  that  it  can  not  be  adequately  compensated  by  dam- 
ages, or  is  such,  from  its  continuous  or  permanent  mis- 
chief, as  must  occasion  a  constantly  occurring  grievance 
which  can  not  be  prevented  otherwise  than  by  injunction. 
Parker  v.  Winnipiseogee,  2  Black.  545;  Oswald  v. Wolf,  129 
111.  200. 

A  court  of  equity  has  jurisdiction  'to  restrain  an  existing 
public  nuisance  at  the  suit  of  the  State,  the  people,  the 
municipality,. or  any  proper  officer  representing  the  com- 
monwealth, but  such  public  nuisance  must  be  established  by 
clear  evidence  before  the  preventive  remedy  will  be  granted. 
3  Pomeroy's  Equity  Jur.,  Sec.  1349,  1350. 

Where  plaintiff  brings  suit  for  injury  to  his  real  property 
caused  by  a  nuisance,  and  alleges  its  permanency,  he  thereby 
consents  to  its  continuance,  and  accepts  the  judgment  as 
compensation  for  its  continuance,  and  such  recovery  gives 
thedefendant  a  permanent  right  to  do  the  acts  which  consti- 
tute the  nuisance,  and  is  in  effect  a  condemnation.  Chi- 
cago &  E.  I.  R.  R.  Co.  V.  Loeb,  118  111.  203;  Chicago  &  E.  I. 
R.  R.  Co.  V.  McAuley,  121  111.  160;  Schultz  Brewing  Co.  v. 
Compton,  142  111.  511.  * 

The  general  assembly  has  vested  in  cities,  villages  and 
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towns  the  ri^ht  to  control  the  use  of  highways,  streets  and 
public  grounds  within  their  respective  limits,  and  they  are  in- 
vested with  authority  in  this  respect,  to  file  bills  to  prevent 
and  remove  obstructions  from  the  streets,  highways  and 
public  grounds  under  their  control.  Metropolitan  City  Ky. 
Co.  V.  Chicago,  96  111.  H20,  628;  Chicago,  B.  &  Q.  K.  R. 
Co.  V.  City  of  Quincy,  32  111.  App.  377. 

It  is  the  duty  of  cities  to  keep  their  streets  in  good  repair 
and  condition,  and  for  failure  in  that  respect  they  are  held 
responsible  in  damages  for  any  injury  suffered  thereby. 
They  should  have  power  to  keep  the  streets  free  and  clear 
from  obstructions,  and  must  be  permitted  the  use  of  the 
proper  remedies  to  that  end.  Metropolitan  City  Ry.  Co.  v. 
Chicago,  P6  111.  620,  630. 

Equity  will  assume  jurisdiction  to  remove  a  public  nui- 
sance on  behalf  of  the  crown,  notwithstanding  the  crown 
might  have  proceeded  at  law,  and  notwithstanding  a  ques- 
tion of  fact  may  be  raised  to  be  tried.  Metropolitan  City 
Ry.  Co.  V.  Chicago,  96  111.  620. 

By  irreparable  injury  is  not  meant  such  injury  as  is  be- 
yond the  possibility  of  repair,  or  beyond  possible  compen- 
sation in  damages,  nor  necessarily  great  injury  or  great 
damage;  but  that  species  of  injury,  whether  great  or  small, 
that  ought  not  to  be  submitted  to  on  the  one  hand  or  in- 
flicted on  the  other;  and  because  it  is  so  large  on  the  one 
hand  or  so  small  on  the  other,  oris  of  such  constant  and  fre- 
quent recurrence  that  no  fair  or  reasonable  redress  can  be 
had  therefor  in  a  court  of  law.  Wahle  v.  Reinbach,  76 
111.  322. 

To  prevent  an  injury  caused  or  threatened  by  an  improper 
diversion  of  surface  water,  the  remedy  by  injunction  is 
clearly  established.  Hotz  et  al.  v.  Ho3^t,  34  111.  App.  488; 
Laney  v.  Jasper,  39  111.  46. 

Equity  can  prevent  a  threatened  nuisance  or  remove  an 
existing  one;  it  may  grant  remedial  as  well  as  preventive 
relief.    Laney  v.  Jasper,  39  111.  46. 

A  railroad  company  has  no  right,  by  an  embankment  or 
other  artificial  means,  to  obstruct  the  natural  flow  of  the 
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surface  water,  and  thereby  force  it  in  an  increased  quantity 
upon  the  lands  of  another,  and  if  it  does  so,  it  is  liable  for 
any  injury  that  the  owner  of  the  land  may  sustain  by  reason 
thereof,  "t.  W.  &  W.  Ey.  Co.  v.  Morrison,  71  111.  616;  East 
St.  Louis  &  C.  Ry.  Co.  v.  Eisentraut,  134  111.  96. 

The  duty  of  a  railroad  company  does  not  end  with  the 
construction  of  approaches  to  a  bridge  and  crossings  and 
keeping  the  same  in  repair.  When  there  is  a  change  of 
condition  it  is  bound  to  conform  to  new  circumstances  and 
conditions  arising  in  the  future,  in  altering  such  places, 
from  time  to  time,  as  it  becomes  necessary.  Ohio  &  M. 
Ry.  Co.  V.  Town  of  Bridgeport,  43  111.  App.  89. 

Mr.  Presiding  Justice  Lacey  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  equity  seeking  to  enjoin  the  continu- 
ance of  an  alleged  nuisance  in  diverting  water  from  its  nat- 
ural course,  to  the  damage  of  the  streets  of  the  village. 

This  bill  was  originally  exhibited  by  the  village  of  Gard- 
ner, and  the  highway  commissioners  of  the  township  of 
Greenfield,  Grundy  county,  Illinois,  wherein  they  aver  that 
the  acts  complained  of  constituted  a  nuisance  both  public  and 
private,  and  the  relief  sought  was  the  abatement  of  the  nui- 
sance, by  a  decree  of  a  court  of  equity  requiring  and  com- 
pelling the  defendant  to  do  certain  particular  acts  specified 
in  the  bill. 

At  the  hearing,  the  bill  was  dismissed  by  the  highway 
commissioners,  and  the  suit  proceeded  thereafter  to  final 
decree  with  the  village  of  Gardner  as  sole  complainant. 

The  village  (►f  Gardner  is  incorporated  under  the  general 
incorporation  act  of  1872  as  a  village. 

The  village  has  a  population  of  twelve  hundred  and  is 
located  on  parts  of  sections  4  and  9  in  Greenfield  town- 
ship. 

The  defendant  owns  and  operates  a  railroad  with  double 
tracks,  running  in  a  northeasterly  direction  through  sec- 
tions 19,  18,  17,  8,  9,  4  and  3,  in  said  township,  and  thence 
on  through  sections ,34,  35, 26,  25  and  24  of  Brace ville  town- 
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ship,  intersecting  and  crossing  on  said  section  34,  in  said  last 
named  township,  a  large  stream,  known  as  Mazon  Creek. 

The  bill  sets  out  in  particular  that  the  railroad,  by  its  em- 
bankments, is  so  constructed  that  in  consequence  thereof 
the  water  and  natural  drainage  of  territory  south  of  said 
railroad  is  wholly  cut  off  and  intercepted,  and  dammed  back 
by  said  railroad  embankment,  except  such  portions  as  can 
be  accommodated  by  the  south  railroad  ditch;  that  the  three 
culverts  mentioned  in  the  bill  and  railroad  ditch  on  the 
south  line  of  the  road  are  wholly  inadequate  to  accommo- 
date the  natural  and  usual  drainage  of  the  land;  that  the 
portion  of  the  village  of  Gardner  lying  south  of  the  railroad 
requires  for  suitable  drainage  a  culvert  or  waterway  across 
the  said  railroad,  at  the  intersection  of  two  sloughs  men- 
tioned in  the  bill,  and  also  a  culvert  at  two  other  points 
mentioned,  part  of  the  village  of  Gardner;  that  the  railroad 
dams  back  and  diverts  the  water  of  said  two  sloughs  to 
such  an  extent  that  the  public  streets  of  the  village  on  the 
south  side  of  said  railroad  have  been,  and  in  time  of  heavy 
rains  are,  greatly  damaged,  public  travel  thereon  interfered 
with  and  the  sidewalks  torn  up  and  washed  awa3%  while  the 
cellars  and  lower  rooms  and  many  of  the  residences  of  the 
village  on  the  south  side  of  the  railroad  have  been,  and  in 
time  of  heavy  rains  will  be  again,  actually  flooded,  by  means 
whereof  the  said  railroad  embankment  has  become  now,  and 
w^ill  continue  to  be,  a  public  and  private  nuisance. 

The  bill  prays  a  decree  of  court  to  compel  the  appellant 
to  remove  the  embankment  across  said  two  sloughs,  and 
also  to  compel  the  railroad  to  construct  and  maintain  across 
said  railroad  embankments  two  or  more  culverts,  or  open- 
ings for  water,  three  feet  wide,  and  two  feet  deep,  at  points 
mentioned  in  the  prayer. 

The  bill  was  answered  and  the  cause  referred  to  the  mas- 
ter, who  reported  his  conclusions,  sustaining  the  allega- 
tions of  the  bill,  and  reported  among  other  things,  that  the 
railroad  ditch  which  passed  through  the  village  was  of  suf- 
ficient capacity  to  carry  oflf  all  surface  or  slough  water, 
except  occasionally,  to  some  extent,  up  to  the  spring  of  1892, 
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when  an  unusual  rainfall  came  and  overflowed  nearly  every 
lot  on  the  south  side  of  said  railroad  track  in  the  village  of 
Gardner,  doing  a  large  amount  of  damage  to  the  inhabitants 
living  on  that  side  of  said  railroad. 

Appellant  excepted  to  the  master's  report  before  the 
master  and  before  the  court,  which  was  overruled,  and  the 
court  decreed  the  general  relief  asked  in  the  bill  compelling 
the  appellant  to  erect  the  culverts. 

The  appellant  insists,  as  he  did  in  the  court  below,  that 
equity  had  no  jurisdiction  in  the  case  because  the  evidence 
did  not  show  the  wrongs  complained  of  to  be  a  nuisance 
per  86,  and  there  has  been  no  adjudication  at  law  establish- 
ing the  existence  of  the  nuisance.  The  evidence  is  some- 
what conflicting  as  to  whether  there  has  been  any  change 
made  by  appellant  changing  the  flow  of  the  water  or  ob- 
structions in  recent  years.  If,  as  is  claimed  by  the  appel- 
lant, the  railroad  embankment  has  remained  for  forty  years 
in  its  present  condition  with  its  present  means  of  flowing 
the  water,  the  appellee  having  acquiesced  therein  without 
complaint  during  that  time,  it  has  lost  its  right  to  relief  by 
its  own  IdcheSj  if  ever  such  existed.  The  evidence  shows,  as 
well  as  the  master's  report,  that  in  all  ordinary  times  the 
present  facilities  for  carrying  off  the  water  through  the  rail- 
road ditch  are  sufficient,  but  in  extraordinary  wet  times, 
such  as  in  the  spring  of  1892,  damages  are  liable  to  be  done. 

We  can  not  say  that  appellee  has  clearly  established  its 
right.  A  court  of  equity  will  not  have  jurisdiction  over  the 
subject  of  nuisances  except  in  extraordinary  cases,  where 
the  case  is  clear  and  free  from  all  substantial  doubt  as  to 
the  right  of  relief,  for  in  doubtful  cases  the  party  will  be 
turned  over  to  his  legal  remedy. 

It  must  be  a  strong  and  mischievous  case  of  pressing  ne- 
cessity or  the  right  must  have  been  previously  established 
at  law.  The  defendant  in  an  action  of  this  character  ought 
not  to  be  deprived  of  his  constitutional  right  of  trial  by  jury 
unless  in  a  clear  case. 

The  following  cases  support  the  above  doctrine :   Oswald 
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V.  Wolf,  129  III.  200;  Nelson  v.  Milligan  et  al.,  151  111.  4(12; 
Robb  V.  Village  of  La  Grange,  158  111.  21;  Wahle  v.  Rein- 
bach,  76  111.  322. 

The  evidence  shows  that  the  railroad  ditch  is  adequate  to 
carry  all  the  water  in  times  of  ordinary  rainfall,  and  Harry 
E.  Snyder,  a  member  of  the  village  board,  who,  except  two 
years,  lived  in  the  village  of  Gardner  nineteen  years,  never 
saw  the  water  in  those  houses  at  any  time  before  or  since 
1892,  at  which  time  the  flood  continued  twentv-four  hours. 
So  it  will  be  seen  that  this  is  not  a  very  pressing  matter,  so 
that  a  question  of  fact  might  not  have  been  passed  on  in  a 
suit  at  law.  That  same  year  Mr.  Eldridge,  who  was  a  civil 
engineer  in  the  employ  of  appellant,  testified  that  he  re- 
niembered  the  high  water  of  1892.  **At  that  time  our  tracks 
at  three-quarters  of  the  distance  between  Alton  and  St. 
Louis  were  submerged  with  water  so  that  we  had  to  use 
steamboats  for  eleven  days,  and  something  like  a  dozen 
culverts  between  Lemont  and  Lockport  the  high  water 
went  over.  We  have  had  no  trouble  with  water  since  then; 
no  complaints  about  flowage  of  water  about  Gardner  ever 
came  to  the  engineering  department  except  at  this  time;" 
and  this  seems  to  be  the  substance  of  all  the  evidence. 

We  think  it  is  a  fair  question  for  a  jury.  Holding  as  we 
do  under  the  evidence  and  facts  of  the  case  that  a  court  of 
equity  had  no  jurisdiction  until  appellee  established  its 
right  at  law,  the  decree  of  the  court  below  is  reversed  and 
the  cause  remanded,  with  instructions  to  the  court  below  to 
dismiss  the  bill  without  prejudice  to  appellee's  right  to 
bring  a  suit  at  law  to  establish  a  nuisance  and  also  in  equity 
after  such  right  is  established.  Decree  reversed,  with  direc- 
tions. 


Board  of  Supervisors  v.  Commissioners  of  Highways. 

1.  'MASDAMVS^Cotinty  Aid  in  Building  Bridges.— -When  the  board 
of  supervisors  are  petitioned  to  make  an  appropriation  in  aid  of  the  con- 
struction of  a  brilge  under  section  19  of  chapter  121,  R.  S.,  they  can  not 
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lay  the  petition  on  the  table,  and  thus  deny  in  their  answer  to  a  petition 
for  a  mandamus  that  they  refused  to  make  the  appropriation. 

2.  Same — What  is  a  Refusal  to  Act. — A  failure  to  act  is  a  refusal  to 
act.  The  law  is  not  so  unreasonable  as  to  refuse  a  remedy,  where  a  duty 
is  imposed  on  public  officers  and  demand  made  to  have  the  duty  per- 
formed is  shown,  and  allow  such  officers  to  escape  such  duty  by  simply 
neglecting  to  act. 


Mandamns.— Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
John  D.  Crabtree,  Judge,  presiding.  Heard  in  this  court  at  the  De- 
cember term,  1895.     Affirmed.    Opinion  filed  May  16,  1896. 

C.  B.  Morrison  and  Wm.  Barge,  attorneys  for  appellant. 
J.  F.  Sanford,  attorney  for  appellees. 

Mr.  Presiding  Justice  Laoey  delivered  the  opinion  of 
THE  Court. 

This  was  a  petition  for  a  peremptory  writ  of  mandamus 
filed  in  the  Circuit  Court,  and  summons  served  on  the  board 
of  supervisors  December  27,  1894,  to  compel  the  appellants 
to  appropriate  out  of  the  county  treasury  a  sufficient  sura 
of  money  to  pay  one  half  of  the  costs  of  the  building 
and  erecting  of  five  bridges,  costing  in  the  aggregate,  as 
estimated  by  appellees,  the  sum  of  $6,900.  The  bridges  for 
which  the  appropriation  was  asked  are  as  follows :  One  on 
the  section  line  between  sections  13  and  12;  one  on  section 
line  between  sections  1 1  and  12;  one  on  the  road  through  the 
southwest  quarter  of  section  2,  and  one  on  the  road 
through  section  3.  These  four  bridges  are  on  one  stream  in 
the  town  of  Reynolds;  the  other  bridge  mentioned  is  on  the 
town  line  between  the  town  of  Keynolds  and  Alta,  between 
sections  1  and  12;  the  last  mentioned  bridge  and  approaches 
thereto  are  on  that  part  of  the  public  highway  allotted  to 
the  town  of  Revnolds. 

The  county  aid  was  asked  under  and  by  virtue  of  section 
19,  chapter  121  of  the  Revised  Statutes,  requiring  the  county 
to  furnish  aid  to  the  amount  of  one  half  the  costs,  for  the 
building  of  "  any  bridge  over  a  stream  or  any  approaches 
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thereto,  etc.,  on  a  public  road,  in  any  town,  or  on  or  near 
to  or  across  a  town  line,  in  which  work  the  town  is  whollv 
or  in  part  responsible  and  the  costs  of  which  shall  be  more 
than  twenty  cents  on  the  $100  on  the  latest  assessment 
roll,  and  the  levy  of  the  road  and  bridge  tax  for  two  years 
last  past  in  said  town  was  in  each  for  the  full  amount  of 
forty  cents  on  each  $100  allowed  by  law  for  the  commis- 
sioners to  raise,  the  major  part  of  which  is  needed  for  the 
ordinary  repairs  of  said  roads  and  bridges."  In  such  case 
"  the  commissioners  may  petition  the  county  board  for  aid 
and  if  those  facts  shall  appear,  the  county  board  shall  a|> 
propriate  from  the  county  treasury  sufficient  to  meet  one 
half  the  expenses  of  the  said  bridge  or  other  work,  on  con- 
dition the  town  asking  aid  shall  furnish  one  half  the  re- 
quired amount,"  etc. 

The  balance  of  the  section  has  reference  to  the  manner 
of  contracting  for  the  work  and  building  the  bridge. 

The  petition  was  duly  filed  with  the  board  of  supervisors 
in  session,  containing  all  the  required  showing  and  asking 
the  aid  under  the  statute,  but  the  board,  by  resolution,  laid 
the  matter  "  on  the  table  "  and  neglected  to  act. 

The  petition  for  mandamus  was  duly  answered  and  repli- 
cations filed  and  issue  joined,  and  on  the  13th  day  of  May, 
1895,  the  case  came  on  for  trial;  a  jury  was  waived,  the 
cause  submitted  to  the  court,  and  the  testimony  introduced. 

The  points  contested,  as  appears  from  appellant's  brief, 
are :  1.  The  proposed  bridges  in  the  case  at  bar  are  not 
over  a  stream,  but  over  a  ditch  which  was  constructed  by 
the  Brush  Grove  Drainage  District  to  reclaim  swamp  and 
overflowed  lands  of  private  persons.  2.  The  Brush  Grove 
Drainage  District  took  out  the  old  and  created  the  necessity 
for  the  new  bridges  and  should  bear  the  expense  of  them. 
3.  The  board  of  supervisors  did  not  refuse  to  make  the 
appropriation  demanded  by  appellees.  4.  The  commission- 
ers did  not  have  a  meeting  and  make  the  necessary  findings 
and  take  the  necessary  action  to  authorize  appellees  to  ask 
aid  from  the  appellant.     6.     The  statute  is  unconstitutional. 

There  arises  on  the  first  point  made,  only  the  question  of 
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fact,  as  the  court  below  held  the  law  at  appellant's  request, 
its  proposition  submitted  '*  that  the  county  is  not  liable  for 
any  part  of  the  expense  for  constructing  any  bridge  or 
bridges  over  any  artificial  ditch  made  by  the  drainage  com- 
missioners of  the  Brush  Grove  Drainage  District." 

We  have  examined  the  evidence  fully,  and  find  that  it  is 
almost  beyond  question  that  the  stream  Avhich  the  appellees 
proposed  to  bridge  at  the  various  points  named  was  there 
by  nature,  was  a  well  defined  watercourse,  and  had  been 
bridged  at  the  various  points  named  by  the  authorities;  the 
bridges  had  become  decayed  and  worn  out  by  time,  and  it 
was  necessary  to  replace  them  with  new  ones,  irrespective 
of  the  work  of  the  dredge  boat. 

It  is  true  that  the  drainage  district  ran  the  dredge  boat 
up  this  stream  and  made  an  excavation  at  all  the  points 
where  the  bridges  were  asked  for  by-  the  appellees,  but  no 
more  expense  was  made  necessary  to  build  the  bridges 
than  would  have  been  without  the  dredging  of  the  stream. 
But  if  any  additional  expense  was  required  to  replace  the 
bridges  removed  by  the  drainage  district,  it  was  the  duty  of 
the  road  authorities  to  bear  the  expense  of  constructing 
"  the  bridge,  culvert  or  other  work,  or  to  replace  any  bridge 
or  culvert  temporarily  removed  by  the  commissioners  in  do- 
ing the  work  of  such  district."  Sec.  55,  Chap.  42,  E.  S., 
called  the  Farm  Drainage  Act. 

This  act  modifies  the  law,  as  insisted  on  by  appellant,  to 
the  effect  that  any  one  crossing  a  public  highway  or  street 
with  a  ditch,  and  thereby  making  a  bridge  necessary,  shall 
bear  the  expense  of  building  it  and  keeping  it  in  repair,  aa 
held  in  Haines  v.  The  People,  19  Brad.  354,  and  other  like 
cases. 

And  the  holding  of  the  court  in  this  case  in  view  of  the 
statute  quoted  may  have  been  too  broad,  which  we  need 
not  decide.  The  appellant,  however,  can  not  complain  of 
that,  as  it  was  in  his  favor. 

The  facts  even  according  to  the  rule  held  by  the  trial 
judge  failed  to  sustain  the  contention  of  the  appellant. 
Besides,  the  evidence  being  clear  that  the  dredging  of  the 
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stream  in  question  did  not  increase  the  expenses  of  building 
and  maintaining  the  bridges,  the  judge  who  tried  the  case, 
at  request  of  appellant  went  out  and  viewed  the  premises, 
and  saw  with  his  own  eye  that  there  was  nothing  in  appel- 
lant's claim  and  verified  the  testimony  of  the  witnesses. 
Therefore  there  is  nothing  in  the  first  two  points  made  by 
appellant.  As  to  the  third  point,  that  the  supervisors  did  not 
refuse  the  aid,  all  we  liave  to  say  is  it  did  what  was  equiva- 
lent, it  laid  the  matter  "  on  the  table,"  and  allowed  it  to  lie 
there  for  all  the  time  the  board  was  in  session  at  that  tenn, 
three  days,  and  during  the  next  succeeding  December  term, 
and  adjourned  both  terms  without  doing  anything  further 
about  the  matter. 

It  is  a  well  settled  principle  of  law  that  a  failure  to  act  is 
a  refusal  to  act.  Merrill  on  Mandamus,  225;  People  v.  Board 
of  Education,  127  111.  613. 

The  law  is  not  so  unreasonable  as  to  refuse  a  remedy, 
where  a  duty  on  public  officers  is  imposed,  and  demand 
made,  and  a  right  to  have  the  duty  performed  is  shown,  and 
to  allow  such  officers  to  escape  such  duty  by  simply  neglect- 
ing to  act.  And  besides,  in  this  case,  the  appellants  are  in- 
sisting that  appellees  have  no  right  to  the  appropriation 
under  the  law  and  the  evidence. 

The  fourth  point  is  made  on  a  mistake  of  what  the  record 
shows. 

It  shows  that  appellees  had  a  meeting  on  the  27th  Oc- 
tober, 1894,  and  made  the  necessary  findings  and  record  to 
authorize  them  to  petition  the  board  for  an  appropriation 
for  the  five  bridges. 

The  sixth  point  is  that  the  statute  is  unconstitutional  and 
void.  This  point  was  not  made  in  the  court  below,  nor 
was  it  one  of  the  grounds  assigned  for  a  new  trial;  and  if  it 
was  a  reasonable  question  involved  here,  this  court  would 
be  compelled  to  dismiss  this  appeal  for  want  of  jurisdiction. 
But  we  do  not  see  under  the  facts  of  this  case  how  such 
a  question  can  be  reasonably  involved. 

The  law  is  so  well  settled  that  the  legislature  has  power 
to  pass  the  kind  of  an  act  involved,  (Sec.  19,  Chap.  121,)  and 
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the  Supreme  Court  has  so  often  held  it  valid  that  we  do  not 
think  there  is  any  question  about  its  validity. 

The  fifth  point,  that  the  right  must  be  clear,  to  authorize 
the  issuing  a  writ  of  mandamus,  will  be  answered  by  the 
holding  of  this  court  that  under  the  statute  and  the  evidence 
the  right  is  clear,  and  that  the  Circuit  Court  committed  no 
error  in  ordering  a  peremptory  writ  of  mandamus, command- 
ing the  appellants  to  make  the  appropriation  asked  for. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Judge  Crabtree  having  tried  the  case  in  the  court  below, 
took  no  part  in  the  decision  here. 


Tillage  of  Chatsworth  y.  Eliza  Bowe. 

1.  Excessive  Damages  —After  Three  Trials, —Where  the  court  can  not 
say  that  the  damages  are  so  excessive  as  to  require  a  reversal,  especially 
where  three  juries  have  found  for  nearly  the  same  amount,  it  will, 
although  it  would  be  better  satisfied  with  a  less  verdict,  affirm  the 
judgment  on  the  ground  that  there  must  be  an  end  of  litigation. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Livingston  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1805.  Affirmed. 
Opinion  filed  June  1,  1896. 

C.  C.  Strawn  and  A.  C.  Norton,  attorneys  for  appellant. 

Torrance  &  Torrance  and  George  W.  Patton,  attorneys 
for  appellee. 

Opinion  per  Curiam. 

This  was  a  case  commenced  in  the  Circuit  Court  of  Livings- 
ton county  by  appellee,  to  recover  in  an  action  on  the  case 
for  injuries  she  alleges  she  received  by  falling  on  appel- 
lant's sidewalk  on  account  of  tripping  on  a  loose  board,  aver- 
ring negligence  of  appellant  in  not  keeping  the  sidewalk  in 
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proper  repair.  She  recovered  on  the  last  trial  ^3,250,  after 
remitting  $750  of  the  verdict.  The  recovery  was  the  same 
as  when  the  case  was  in  this  court  on  former  appeal.  The 
case,  as  it  appeared  when  here  before,  will  be  found  repoi'ted 
in  53  111.  App.  388,  to  which  we  refer  for  a  full  statement 
of  the  case  as  it  then  api^eared. 

The  evidence  and  rulings  of  the  court  below  seem  sub- 
stantially the  same  as  when  the  case  was  here  before. 

The  erroneous  instruction  given  on  the  former  trial,  for 
which  the  judgment  in  the  case  was  reversed,  does  not  ap- 
pear in  this  record.  While  we  would  have  been  better  satis- 
fied with  a  less  verdict,  we  can  not  say  that  the  damages 
returned  by  the  jury  are  so  excessive  as  to  require  a  re- 
versal, and  especially  when  three  juries  have  found  the 
same  way,  and  nearl}'-  for  same  amounts.  There  must  be 
an  end  of  litigation,  and  we  are  constrained  to  hold,  on  the 
record,  that  substantial  justice  has  been  done. 

We  therefore  affirm  the  judgment. 


Albert  Y.  Thomas  v.  First  National  Banlt. 

1.  Bill  of  Ladino — Presumption  of  Delivery— Rebuttal— T\\e  fact 
that  upon  a  consignor's  delivery  of  property  to  a  carrier  and  taking  a 
biU  of  lading  therefor,  he  retains  the  bill  of  lading  and  draws  on  the 
consignee  for  the  purchase  price  of  the  shipment,  sells  the  draft  and 
pledges  the  bill  of  lading,  which  represents  the  property  shipped,  to 
secure  it,  instead  of  sending  the  bill  direct  to  the  consignee,  should  be 
considered  as  rebutting  the  presumption  that  it  was  an  absolute  deliv- 
eiy  of  the  property  to  the  consignee  with  intent  to  waive  payment  on 
delivery  regardless  of  the  form  of  the  bill  of  lading, 

Assampsit,  goods  sold  and  delivered.  Appeal  from  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Thomas^M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed 
June  1,  1896. 

H.  C.  Fuller,  attorney  for  appellant. 

Appellant  claims  that  when  the  merchandise  was  placed 
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on  board  the  cars  it  belonged  to  him.  C,  C,  C.  &  St.  L.  v. 
Moline,  41  N.  E,  Kep.  480;  Merchants  Dispatch  v.  Smith, 
76  111.  543. 

Usner  could  confer  no  greater  title  than  he  had;  having 
none  he  could  confer  none.  Moore  v.  Robinson,  62  Ala. 
437;  L.  S.  &  M.  S.  v.  Nat.  Live  Stock  Bk.,  59  111.  App.  451. 

Hammond  &  Wyeth,  attorneys  for  appellee. 

A  bill  of  lading  represents  the  goods,  and  is  effective  to 
transfer  ownership  or  special  property  or  rights  in  the 
goods.  2  Am.  and  Eng.  Ency.  Law,  240;  Davis  v.  Russell, 
52  Cal.  611. 

To  pass  the  bill  of  lading,  and  thereby  the  property,  to 
another  as  collateral  security,  indorsement  is  not  necessary; 
it  is  the  possession  and  delivery  of  the  bill,  with  an  inten- 
tion to  pass  title,  that  is  effective;  and  the  insertion  of  a 
consignee's  name  is  immaterial.  2  Am.  and  Eng.  Ency. 
Law,  243, 244. 

The  insertion  of  a  consignee's  name  gives  him  no  right 
to  the  goods  as  against  the  superior  equity  of  a  bona  fide 
advance  to  consignor  upon  the  security  of  the  bill,  even 
though  the  consignor  is  indebted  to  the  consignee  in  a 
greater  sum  than  the  amount  of  the  goods.  2  Am.  and 
Eng.  Ency.  Law,  244;  First  National  Bank  v.  Crocker,  111 
Mass.  163. 

If  the  consignor  retains  possession  of  the  bill  of  lading  re- 
ceived from  the  common  carrier,  any  act  done  by  him  indi- 
cating his  intention  to  transfer  the  property  will  overcome 
any  technical  or  so-called  primafacie  vesting  of  property  in 
a  named  consignee,  and  subject  the  consignee's  rights  to 
conditions  imposed  by  such  acts  of  the  consignor.  The 
power  of  the  consignor  over  the  bill  of  lading  in  this  re- 
spect is  not  changed  by  the  fact  that  a  consignee  is  named 
in  it,  so  long  as  it  is  in  the  hands  of  the  consignor  or  trans- 
ferred to  a  party  making  an  advance  on  the  faith  of  it. 
Davenport  Bank  v.  Homeyer,  45  Mo.  145;  Bank  of  Roch- 
ester V.  Jones,  4  N.  Y.  497. 

An  executory  agreement  between  a  dealer  or  buyer  of 
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goods  and  another  to  whom  he  proposes  to  ship,  from  time 
to  time,  proceeds  to  be  applied  on  an  account  or  in  some 
particular  way,  will  not  control.  If  such  a  dealer  in  a  par- 
ticular case  chooses  to  ship  on  different  terms,  the  consignee 
must  accept  the  new  terms  or  refuse  altogether.  Bank  v. 
Crocker,  111  Mass.  163;  Allen  v.  Williams,  12  Pick.  2<J7; 
Taylor  v.  Turner,  87  111.  29(3. 

Where  a  bill  of  exchange  for  the  price  of  goods  is  inclosed 
to  the  buyer  for  acceptance,  together  with  tlie  bill  of  lading, 
the  buyer  can  not  retain  the  bill  of  lading  unless  he  accepts 
the  bill  of  exchange,  and  if  he  refuses  acceptance  he  acquires 
no  right  to  th'e  bill  of  lading  or  the  goods  of  which  it  is  the 
symbol.    Benj.  on  Sales,  Sees.  398,  399. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

The  appellee  sued  appellant  in  assumpsit  on  the  common 
counts  to  recover  the  proceeds  of  three  car  loads  of  oranges, 
shipped  from  Florida  in  1894,  b}'^  George  B.  Usner,  consigned 
to  appellant.  There  was  trial  before  a  jury  and  verdict  for 
appellee  for  $558.64,  the  amount  of  the  value  of  the  oranges 
consigned  to  appellee.  Bills  of  lading  were  made  out  by 
the  clerk  of  the  Florida  Central  and  Peninsular  R.  R.  Co., 
for  cars  L.  &  K  15243,  17689  and  15658. 

The  cars  were  shipped  January  8  or  9,  1894,  and  would 
have  reached  Peoria,  the  point  of  destination,  on  the  12th 
of  the  same  month.  The  aggregate  amount  due  on  the 
oranges  besides  freight  was  the  sum  of  $558.64,  the  amount 
of  the  judgment.  The  bill  of  lading  for  car  15658  is  dated 
January  6,  1894,  and  is  in  form  the  same  as  the  other  two 
which  bear  date  January  8,  1894.  "Eec'd  of  George  B. 
Usner,  in  apparent  good  order  (inward  condition  and  value 
of  contents  unknown),  three  hundred  packages,  said  to  con- 
tain oranges,  consigned,  marked  and  described  as  follows : 
"  Thomas  &  Co." 

"  Peoria."     "  To  Peoria,  111." 

Then  follow  the  contracts  of  shipment  in  small  type. 

Signed,  "  H.  E.  Day,  Agent." 

Usner  issued  on  the  said  bill  of  lading  the  foUowin^:  draft : 
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"Jacksonville,  Fla.,  JanV  8,  1894. 

$250.  At  sight  pay  to  order  of  First  National  Bank  of 
Florida,  two  hundred  and  iSfty  dollars,  a/c  car  L.  &  N. 
156S5,  300  boxes  of  oranges,  B.  of  L.  attached.  Value  rec'd; 
and  charge  the  same  to  acc't  of 

George  B.  Usneb. 

To  Thomas  &  Co., 

Peoria,  111." 

Two  other  drafts  of  the  same  tenor  and  effect  were  drawn 
by  TJsner  for  the  other  two  car  loads  of  oranges,  for  $250 
each,  and  the  respective  bills  of  lading  attached  to  each  of 
the  drafts. 

The  appellee,  the  bank,  paid  Usner  the  monej''  on  the 
drafts  and  credited  his  account  with  it. 

The  appellant  received  the  oranges  without  the  bills  of 
lading  being  presented,  and  sold  and  disposed  of  them,  and 
when  the  drafts  were  presented  he  refused  to  pay  them,  and 
they  never  have  been  paid.  On  the  11th  January,  1804, 
Usner  failed  in  business. 

It  appears  from  the  evidence  of  appellant,  Thomas 
himself^  about  which  there  is  no  dispute,  that  some  time  be- 
fore any  oranges  were  shipped,  he  and  Usner  arranged  that 
appellant  would  advance  Usner  money  on  condition  he 
would  sell  appellant  oranges  at  the  very  lowest  price,  and  at 
times,  if  he  were  able  to  do  so,  he  would  assign  appellant 
oranges  on  commission;  but  when  he  had  to  sell  the  oranges, 
that  is,  when  there  was  a  great  demand,  he  would  give  appel- 
lant the  preference.  Appellee  advanced  him  money,  $2,000 
altogether,  and  this  money  was  to  be  paid  back,  part  on 
each  car;  as  appellant  received  the  cars,  he  was  to  draw  on 
appellant  for  part  of  the  money  and  appellant  was  to  apply 
the  balance  on  his  debt  until  it  was  paid. 

The  appellant  received  thirty  or  forty  cars.  It  was 
"  probably  "  understood,  as  appellant  testified,  that  Usner 
was  to  make  drafts  on  each  car;  some  cars  he  did  make 
drafts  on  and  some  he  did  not.  What  drafts  Usner  drew 
appellant  paid  up  till  the  last.  "  It  was  the  understanding 
appellant  was  to  pay  the  drafts  Usner  was  to  draw  against 
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the  cars."  Appellant  did  not  pay  the  drafts  against  the 
last  "  three  cars.  There  were  probably  five  or  six  against 
which  Usner  drew  no  drafts." 

It  appears  it  was  left  a  discretionary  matter  with  Usner 
whether  he  would  deliver  the  oranges  free  onboard  cars  at 
Florida  and  bill  them  through  to  appellant  without  paj'- 
ment  on  receipt  of  the  oranges  at  Peoria,  or  whether  Usner 
should  draw  drafts  on  bills  of  lading  to  be  paid  when  the 
oranges  were  received. 

It  was  well  known  to  appellant  that  Usner  was  accus- 
tomed to  get  money  advanced  at  banks  on  these  bills  of 
lading,  and  that  such  was  his  manner  of  doing  business.  In 
other  words  appellant,  by  his  agreement,  express  or  implied, 
with  Usner,  and  by  their  custom,  permitted  him  to  use  those 
bills  of  lading  in  his  discretion,  to  pledge  as  security  for 
money  to  be  advanced  on  the  drafts  to  at  least  the  value  of 
the  property  mentioned  in  the  bill  of  lading. 

It  would  certainly  be  a  fraud  on  parties  dealing  with 
Usner  on  the  faith  of  such  security  for  appellant  to  refuse  to 
pay  for  the  oranges  received  where  they  were  drawn  against 
as  here.  Usner  was  invested,  by  consent  of  appellajit,  with 
power  to  use  those  bills  of  lading  for  the  purposes  they  were 
used,  and  as  against  parties  dealing  with  Usner  on  the  faith 
of  such  security,  such  parties  would  be  protected,  however 
the  case  might  have  been  if  Usner  had  retained  possession  of 
the  bills  of  lading  and  have  demanded  pay  himself.  In  such 
case  whatever  Usner  owed  appellee  may  have  been  recouped 
or  set  off  against  Usner's  claim. 

The  law  in  this  State  is  well  settled,  that  under  certain 
circumstances  a  honafide  purchaser  without  notice  may  get 
a  better  title  than  his  vendor,  though  it  is  different  in  other 
States.  M.  C.  E.  E.  Co.  v.  Phillips  et  al.,  60  111.  190,  and 
cases  there  cited.  A  mortgagee  may  stand  in  the  same  favor- 
able relation  as  a  purchaser.     Ibid. 

It  is  earnestly  insisted  both  by  counsel  for  appellant  and 
by  appellant  per  se,  that  the  legal  effect  of  the  bills  of  lad- 
ing, was  to  make  a  delivery  of  the  oranges  to  appellant  when 
they  were  placed  on  board  the  cars  in  Florida.    While  this 
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may  be  so,  if  so  intended,  yet  it  is  a  matter  of  intention  of 
Usner  to  be  determined  from  all  the  facts,  and  whether  the 
oranges  were  shipped  on  sale  or  commission,  and  from  the 
languao^e  of  the  bills  of  lading,  and  the  agreement  of  the 
parties.  Under  the  circumstances  of  contracting  to  allow 
Usner  to  draw  against  the  oranges  on  bills  of  lading  even 
though  delivered  free  on  board  at  point  of  shipment,  the  de- 
livery of  the  oranges  to  appellee  in  Florida,  will  in  law  be 
regarded  as  conditional,  subject  to  be  paid  for  on  arrival  at 
Peoria  if  drawn  against  by  Usner,  and  his  drafts  cashed 
and  in  the  hands  of  a  bona  fide  purchaser,  as  here. 

We  have  been  shown  a  later  case,  decided  in  the  Supreme 
Court  of  the  State  of  Missouri,  division  No.  2,  March  17, 
1896,  reported  in  Central  Law  Journal,  published  in  St. 
Louis,  May  1,  1896,  Vol.  42,  No.  18,  page  367. 

While  we  have  great  respect  for  the  high  standing  and 
learning  of  that  court,  we  would  still  be  of  the  opinion  that 
the  rule  is  held  in  favor  of  the  consignee  more  strictly  than 
it  would  be  in  this  State,  were  the  facts  the  same.  We  judge 
from  the  published  court  opinions  in  Illinois.  See  M.  C 
R.  E.  Co.  V.  Phillips  et  al.,  supra;  60  111.  190;  L.  S.  &  M.  S. 
R.  Co.  V.  Nat.  Live  Stock  Bank,  59  111.  App.  451;  Merchants 
Dispatch  Co.  v.  Smith,  76  111.  542;  Peters  v.  Elliott,  78  111. 
321. 

In  the  case  in  Missouri  cited,  there  was  no  arrangement 
between  the  shipper  and  consignee  for  the  fonner  to  draw 
on  the  security  of  the  bills  of  lading.  Further,  in  the  Mis- 
souri case,  the  court  lays  it  down  as  the  law,  as  to  whether 
the  title  to  the  goods  shipped  to  a  consignee  vests  in  him  on 
deliverv  of  them  to  the  carrier,  "  is  a  matter  of  intention  on 
the  part  of  the  vendors  of  the  goods,  with  respect  to  which 
the  bills  of  lading  ^t%  jyrhna  faxne  only,  and  extraneous  evi- 
dence is  admissible  for  the  purpose  of  showing  the  real  in- 
tent of  the  parties."  etc. 

"  If  payment  for  the  goods  be  waived  by  the  consignor  as 
a  condition  precedent  before  delivery  of  them,  the  8hi|)per 
and  consignor  retains  no  title. 

"  If  the  goods  are  delivered  in  pursuance  of  the  contract 
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of  purchase,  to  the  carrier  for  the  consignee,  though  the 
bills  of  lading  be  retained  by  the  consignor,  this  could  not 
affect  the  title  to  the  property  which  had  passed  from  them." 

In  the  case  under  consideration,  the  contract  went  fur- 
ther than  a  mere  agreement  to  deliver  the  oranges  on  board 
the  cars  in  Florida  to  appellant. 

It  was  agreed  and  understood  that  Usner  might  draw 
against  the  price  of  the  oranges,  using  the  bill  of  lading  as 
security  for  the  payment  of  his  negotiable  drafts  drawn 
against  the  oranges,  and  this  was  the  course  pursued  in  the 
case  of  the  various  shipments  or  the  thirty  or  forty  car  loads 
of  oranges,  except  as  to  five  or  six  car  loads  shipped  without 
being  drawn  against.  From  the  fact  that  Usner  pursued 
that  course  under  the  contract,  express  or  implied,  it  is  in 
our  minds  made  clear  that  he  did  not  intend  that  the  title 
should  be  parted  with  to  the  oranges  unless  paid  for  when 
the}  reached  their  destination  at  Peoria. 

This  case  is  clearly  distinguishable  from  the  Missouri 
case  above  cited,  in  that  the  drafts  were  permitted  by  ap- 
pellant to  be  secured  by  the  bills  of  lading  in  the  hands  of 
Usner,  instead  of  being  sent  to  appellant. 

It  is  clearly  held  in  the  Missouri  case  that  even  though  a 
consignor  agrees  to  deliver  goods  to  a  consignee  at  the  point 
of  shipment  without  any  express  stipulation  as  to  payment 
therefor,  the  former  need  not  part  with  the  title  to  it  abso- 
lutely without  payment  on  delivery,  and  upon  shipping  may 
retain  his  lien  for  the  purchase  price;  that  the  bill  of  lading, 
showing  delivery  to  the  carrier  for  the  consignee,  is  only 
ppi7na  facie  evidence  of  the  consignor's  intention;  that  it 
may  be  rebutted  by  extraneous  evidence. 

It  would  seem  to  us  consonant  with  reason  that  if,  upon 
the  consignor's  delivery  of  the  property  to  the  carrier  and 
taking  the  bill  of  lading,  he  retains  the  same  and  draws  on 
the  consignee  for  the  purchase  price,  sells  the  draft  and 
pledges  the  bill  which  represents  the  property,  to  secure  it, 
instead  of  sending  the  bill  direct  to  the  consignee,  that  this 
circumstance  should  rebut  the  presumption  that  it  was  an 
absolute  delivery  of  the  goods  to  appellee  with  intention  to 
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waive  paj^ment  on  delivery,  regardless  of  the  form  of  the 
bill  of  lading. 

The  delivery  of  the  goods  to  the  carrier,  taking  the  bills 
of  lading,  retaining  the  same,  drawing  the  drafts,  selling 
them  and  pledging  the  bills  for  their  payment,  ought  to  be 
regarded  as  one  act,  and  a  part  of  the  res  gestw,  and  as  furnish- 
ing a  full  explanation  of  the  shipper's  intention  as  against 
the  bill  of  lading,  at  least  in  the  absence  of  other  circum- 
stances and  evidence  tending  to  rebut  such  intention. 

To  hold  that  the  bill  of  lading  should  outweigh  these 
circumstances  would  be  too  artificial  and  would  result,  in 
many  cases,  in  doing  injustice  to  the  shipper  and  those 
buying  his  drafts.  We  do  not  think  the  courts  of  Illinois 
will  sanction  the  rule  contended  for  by  appellant.  The 
spirit  of  the  decisions  of  the  Supreme  Court  of  this  State 
is  to  the  contrary. 

This  disposes  of  the  case  without  reference  to  the  instruc- 
tions as  no  other  verdict  than  the  one  returned  would  have 
been  proper  or  sustainable.  See  Henry  E.  Lewis,  Kec,  v. 
The  Springville  Banking  Co.,  66  111.  App.  QS^jjost,  a  case 
somewhat  similar  to  this. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


66      63 
66      63| 

Henry  E.  Lewis,  Receiver  of  the  First  National  Bank  t.   -ei   63 

Springville  Banking  Co.  '— ^ — 

1.  Bn.LS  OP  Lading — Security  for  Advances. — A  party  who  advances 
money  to  another  for  the  purpose  of  enabling  him  to  buy  stock  for  the 
market,  and  upon  the  shipment  of  such  stock  takes  the  bills  of  lading  as 
security,  becomes  vested  with  a  special  property  in  such  stock  which 
continu3S  as  long  as  it  is  in  transit  and  until  such  advancements  are 
paid. 

Interpleader. — Appeal  from  the  Circuit  Court  of  LaSalle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  ISOo.    AfBrmed.    Opinion  filed  June  1,  1896. 

E.  Sanfokd,  attorney  for  appellant. 
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Brewer  &  Strawn,  attorneys  for  appellee;  Charles  O- 
WniTTEMORE,  of  counsel. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the 
Court. 

Appellant  obtained  judgment  in  the  District  Court  of  Ne- 
braska, against  one  C.  P.  Shur,  for  the  sum  of  $1,148  and 
costs,  upon  which  judgment  he  brought  suit  against  Shur 
in  the  Circuit  Court  of  Grundy  County  in  this  State,  and 
thereupon  sued  out  a  writ  of  attachment  in  aid,  and  levied 
the  same  upon  a  lot  of  sheep  then  being  pastured  in  Grundy 
county. 

Appellee  came  in  under  the  statute  and  interpleaded,  set- 
ting up  a  special  property  in  the  sheep  attached,  on  the 
ground  that  it  had  advanced  to  Shur  the  money  to  purchase 
the  sheep,  to  the  amount  of  $3,613.24,  to  secure  which  Shur 
delivered  to  it  two  drafts  drawn  by  Shur  upon  Brainard, 
Eichardson  &  Carpenter,  at  South  Omaha,  for  said  sum  of 
$3,613.24,  and  to  secure  the  drafts,  appellee  alleges,  Shur  de- 
livered to  it  the  bills  of  lading  issued  by  the  Union  Pacific 
R.  R.  Co.  to  him,  for  six  car  loads  of  sheep  consigned  b}^ 
Shur  to  Brainard,  Richardson  &  Carpenter,  at  Chicago,  111., 
which  bills  of  lading  were  for  the  transportation  and 
delivery  of  the  sheep  purchased  by  Shur,  with  the  $3,613.24 
advanced  to  him  by  appellee;  that  the  drafts  with  the 
bills  of  lading  attached  were  forwarded  by  appellee  and 
presented  for  payment  to  said  Brainard,  Richardson  &  Car- 
penter, by  whom  payment  was  refused. 

Appellee  alleges  further  in  its  plea,  that  said  drafts  are 
now  its  property,  and  together  with  the  bills  of  lading  are 
still  in  its  possession,  and  prays  judgment  for  prior  lien  upon 
the  property  as  against  appellant  and  defendant  Shur,  for 
$3,613.24  and  interest. 

The  venue  of  the  cause  was  changed  to  La  Salle  county, 
where  there  was  a  trial  by  the  court  without  a  jury.  By 
agreement  of  parties,  the  sheep  and  their  fleeces  had  been 
sold,  and  $1,500  of  the  money  retained  by  the  sheriff  to 
await  the  result  of  the  suit.     The  court  found  that  appellee, 
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as  interpleader,  had  a  special  property  in  the  sheep  to  the 
amount  advanced  by  it  to  purchase  the  same,  and  which  ex- 
ceeded the  $1,500  then  remaining  in  the  hands  of  the  sher- 
iff, and  the  court  therefore  ordered  this  money  to  be  paid  to 
appellee. 

This  is  assigned  for  error. 

While  there  was  some  contradiction  in  the  evidence,  we 
can  not  say  the  court  was  not  warranted  in  finding  that  ap- 
pellee advanced  the  money  to  pay  for  the  sheep,  and  upon 
an  agreement  that  the  shipping  contracts,  or  bills  of  lading, 
should  be  turned  over  to  it  as  security  for  the  advancement, 
and  that  this  was  done;  Shur  drew  upon  the  consignees  for 
the  money  to  reimburse  appellee  and  placed  in  its  hands  the 
shipping  contracts,  to  be  forwarded  with  the  drafts. 

The  delivery  of  bills  of  lading,  or  shipping  receipts,  is  a 
symbolical  delivery  of  the  property,  and  vests  in  the  pledgee 
a  special  property  until  his  advancements  are  paid.  Taylor 
V.  Turner,  87  111.  296;  Peters  et  al.  v.  Elliott  et  al,  78  111. 
321;  Rumsey  v.  Nickerson,  35  App.  188. 

It  is  contended  that  the  shipping  contracts  were  not  at- 
tached to  the  drafts  drawn  by  Shur  upon  the  consignees, 
but  that  would  not  seem  to  be  important  as  affecting  ap- 
pellee's special  property  in  the  sheep.  This  is  not  a  contest 
between  consignees  and  third  persons,  where  the  former 
had  paid  drafts  drawn  against  the  shipment  without  having 
the  bills  of  lading  attached,  and  in  which  case  the  mere^ 
payment  of  the  drafts  would  give  no  property  in  the  freight 
shipped.  Here,  the  appellee  advanced  the  money  to  pay 
for  the  sheep  received,  and  still  holds  the  bills  of  lading,, 
and  certainly  so  long  as  the  sheep  were  i?^  transitu,  the 
special  property  would  remain.  We  think  the  court  was 
justified  in  finding  that  the  sheep  were  in  the  possession  of 
appellee,  and  were  its  property  until  its  advances  were  re- 
paid. 

Appellant  insists  that  appellee  lost  its  right  to  the  sheep 
because  they  were  unshipped  at  Stockdale,  111.,  a  way  station 
on  the  C,  R.  I.  &  P.  Ry.,  in  Grundy  county,  to  be  fed  and 
fattened,  before  being  delivered  in  Chicago.     We  think  not. 

Vol.  LXVI  ft 
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The  evidence  shows  that  was  the  usual  course  pursued  in 
shipping  sheep  from  Utah  to  Chicago,  over  the  Union  Pa- 
cific Railroad;  this  was  done  without  the  consent  of  appellee 
and  against  its  will.  We  do  not  see  that  appellee  has  done 
anj^thing  to  waive  its  right  to  a  lien  upon  these  sheep  for 
the  advancements  made  by  it  for  their  purchase.  Appel- 
lant a.dvanced  nothing  to  Shur  on  account  of  his  alleged 
apparent  ownership  of  the  sheep  in  Illinois,  and  there  would 
be  no  justice  in  allowing  him  to  take  their  proceeds  to  pay 
an  antecedent  debt  of  Shur  to  the  First  National  Bank  of 
Kearney,  Neb.,  of  which  appellant  has  since  become  the  re- 
ceiver. 

We  see  no  error  in  refusing  the  legal  propositions  sub- 
mitted to  the  court  by  appellant,  and  we  think  those  held 
for  the  appellee  fairly  stated  the  law  of  the  case. 

We  think  justice  has  been  done  and  the  judgment  will'  be 
affirmed. 


Samuel  Rowlands  v.  The  City  of  Elgin. 

1.  EvroKNCB — Of  Other  Accidents. — In  actions  for  personal  injuries 
from  defective  sidewalks,  evidence  of  other  accidents  to  other  persons 
at  the  same  place,  and  from  the  same  cause,  is  competent  as  tending  to 
show  the  common  cause  of  the  accidents  to  be  the  dangerous  and  un- 
safe condition  of  the  walk. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  Elgin;  the  Hon.  Russell  P.  Qoodwin,  Judge,  presiding. 
Jleard  in  this  court  at  the  December  term,  1895.  Reversed  and  re- 
manded.   Opinion  filed  June  1,  1890. 

JosLYN  &  ScHULTz,  attomeys  for  appellant. 

^C.  F.  Irwin,  attorney  for  appellee. 

Mr.  Justiob  Barker  deliverbd  the  opinion  of  the 
'Court. 

This  was  an  action  jqh  the  case  to  recover  damages  for  in- 
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juries  sustained  by  appellant  in  falling  upon  a  defectively 
constructed  sidewalk  of  appellee. 

There  was  a  verdict  in  favor  of  the  city  and  judgment 
against^appellant  for  costs. 

The  evidence  in  the  record  shows  that  the  sidewalk  where 
appellant  was  injured  was  constructed  upon  a  steep  incline, 
with  a  drop  of  five  inches  to  the  foot,  for  the  distance  of  five 
feet.  Small  cleats  were  nailed  across  the  walk  at  this  place 
between  which  ice  and  snow  would  accumulate  in  the  winter 
months,  making  the  walk  slippery  and  somewhat  unsafe  for 
pedestrians. 

Afterdark,on  theeveningof  December  21, 1892,  appellant, 
while  endeavoring  to  pass  down  the  walk  at  the  place  in 
question,  slipped  and  fell  upon  the  ice  which  had  accu- 
mulated between  the  cleats  and  sustained  quite  serious 
injuries. 

The  negligence  charged  is  the  defective  construction  of 
the  sidewalk.  "Whether  it  was  reasonably  safe,  or  defective 
to  such  an  extent  as  to  make  appellee  liable,  was  a  question 
of  fact  for  the  jury.  Appellant  was  entitled  to  all  legiti- 
mate lights  which  proof  could  furnish,  that  would  illuminate 
the  way  of  the  jury  to  a  correct  conclusion.  One  of  the 
lights  recognized  by  courts  of  last  resort  in-  this  State,  is 
evidence  of  other  accidents  to  other  persons,  happening  at 
the  same  place  and  for  the  same  cause.  Such  evidence  is  ' 
competent,  not  for  the  purpose  of  showing  independent  acts 
of  negligence  or  independent  injuries,  but  as  tending  to  show 
the  common  cause  of  accidents  to  be  a  dangerous  and  unsafe 
thing.  The  City  of  Chicago  v.  Powers,  42  111.  169;  City  of 
Bloomington  v.  Legg,  Adm'r,  151  111.  9;  Brown  v.  City  of 
Aurora,  12  App.  122. 

The  trial  court  refused  to  allow  proof  when  offered  by 
appellant,  of  other  similar  accidents  happening  to  other  per- 
sons, while  attempting  to  pass  over  the  same  piece  of  walk 
where  he  met  his  injury.  For  this  error  the  judgment  must 
be  reversed. 

We  can  not  hold  as  contended  by  counsel  for  appellee, 
that  with  such  proof  admitted,  appellant  would  not  then 
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make  out  a  case,  and  that  for  that  reason,  the  judgment 
should  be  affirmed.  The  record  shows  that  appellant  was 
in  the  exercise  of  ordinary  care,  and  had  there  been  a  re- 
covery for  him,  we  should  not  reverse  because  of  the  ver- 
dict being  against  the  evidence.    Eeversed  and  remanded. 


William  C.  Edwards  v.  City  of  Peoria. 

1.  iNSTBUOnoNS— Jflrm)nnflr  t?ie  Issue.— An  instruction  which  is  mis- 
leading as  to  the  principal  issue  is  erroneous. 

2.  Same— As  to  Liability  in  Torts. — In  an  action  against  a  city  for 
wrongfully  obstructing  water  by  raising  a  grade  and  causing  it  to  flow 
back  upon  the  plaintifiTs  premises,  an  instruction  which  practicaUy  tells 
the  jury  that  if  the  defendant  had  not  thrown  more  water  upon  the 
plaintlfTs  premises  than  adjacent  lot  owners  had  by  filling  up  their  lots, 
it  would  not  be  liable,  is  erroneous. 

Trespass  on  the  Case. — Obstructing  the  flow  of  water,  etc.  Appeal 
from  the  Circuit  Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw, 
Judge,  presiding.  Heard  in  this  court  at  the  December  term,  1895.  Re- 
versed and  remanded.    Opinion  filed  June  1,  1896. 

Abthub  Keithlet,  attorney  for  appellant. 
W.  T.  Iewin,  attorney  for  appellee. 

Mb.  Justice  Cbabteee  deliyebed  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  to  recover  damages  for 
the  alleged  obstruction  of  a  natural  waterway,  or  the  dam- 
ming up  of  the  same,  whereby,  it  is  claimed,  water  was 
caused  to  flow  back  upon  plaintiflf's  premises  so  that  his 
property  was  greatly  damaged,  and  the  health  of  his  wife 
permanently  injured. 

The  declaration  contained  two  counts. 

The  first  alleges  that  appellee  wrongfully  and  negli- 
gently dammed  up  the  waterway  and  obstructed  the  regu- 
lar and  natural  flow  of  the  water  in  the  alley  in  block  15, 
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in  Callender  &  Avers'  addition  to  the  city  of  Peoria,  with- 
out  providing  any  other  means  of  escape  for  the  surface 
water  from  the  street  in  front  of  and  around  the  premises 
of  appellant. 

The  second  count  charges  that  appellee  wrongfully 
changed  the  grade  of  Moss  avenue  in  the  city  of  Peoria  in 
such  a  manner  as  to  carry  a  large  quantity  of  surface  water 
and  discharge  it  down,  upon,  and  into  a  basin  at  the  corner 
of  Ayers  avenue  and  Culver  street  in  the  city  of  Peoria,  etc. 

Appellant  lived  upon  lot  20,  in  block  14,  in  Callander  & 
Ayers'  addition  to  the  city  of  Peoria,  at  the  intersection 
of  Ayers  avenue  and. Culver  street. 

There  was  a  trial  by  jury  in  the  court  below,  verdict  for 
defendant,  motion  for  new  trial  overruled,  and  judgment 
on  the  verdict  for  appellee.  Appellant  brings  the  case  here 
by  appeal,  and  assigns  various  errors,  but  insists  upon  a  re- 
versal mainly  upon  two  grounds,  viz.: 

1.  That  the  verdict  is  contrary  to  the  evidence,  and  the 
court  should  therefore  have  sustained  the  motion  for  a  new 
triaL 

2.  That  the  court  erred  in  giving  and  refusing  instruc- 
tions, and  in  modifying  some  of  those  asked  for  the  plaint- 
iff, and  giving  them  as  so  modified. 

We  think  the  evidence  tended  to  prove  the  claims  of 
appellant  under  both  counts  of  the  declaration,  but  the 
particular  injury  most  complained  of,  was  in  raising  the 
grade  of  the  alley  in  block  15,  so  that  the  water  that  natu- 
rally flowed  down  Culver  street  was  prevented  from  reach- 
ing its  natural  outlet,  and  was  held  back  so  as  to  overflow 
and  damage  appellant's  premises. 

There  was  some  conflict  in  the  evidence  as  to  the  causes 
which  led  to  this  collection  of  water  at  the  corner  of  Cul- 
ter  street  and  Ayers  avenue,  and  its  retention  there,  and  it 
was  therefore  important  that  the  jury  should  be  properly 
instructed.  We  think  the  second  instruction  asked  by  ap- 
pellant should  have  been  given  without  the  modification 
made  by  the  court,  As  modified  it  ignored  the  question  of 
wrongfully  stopping  the  flow  of  the  water  past  appellant's 
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premises,  and  practically  told  the  jury  that  if  the  defendant 
had  not  increased  the  quantity  of  water  naturally  flowing 
to  the  corner  of  appellant's  premises,  then  the  appellee  was 
not  guilty.  But  the  question  was  not  whether  the  water 
naturally  flowed  to  that  point,  nor  whether  the  city  had  in- 
creased the  flow;  but  the  injury  complained  of  was  in  dam- 
ming back  the  water  naturally  flowing  there,  so  it  could 
not  reach  its  natural  outlet.  The  same  objection  applies  to 
plaintiff's  instruction  No.  3,  modified  by  the  court  and  given 
as  No.  8  of  the  series.  As  modified  and  given  it  was  errone- 
ous and  misleading.  The  same  vice  exists  as  to  defendant's 
12th,  14th,  15th  and  16th  instructions.  They  are  mislead- 
ing, in  the  sense  that  they  present  to  the  jury  a  different 
issue  from  the  one  they  were  trying.  We  think  there  was  no 
evidence  to  warrant  the  giving  of  the  22d  instruction  for 
the  defendant.  It  was  not  shown  that  the  alleged  damage 
was  caused  by  filling  up  lots  abutting  on  Culver  street,  nor, 
that  before  the  grade  of  the  alley  w^as  raised  the  water  was 
caused  to  flow  back  upon  the  premises  of  plaintiff.  It  was 
misleading,  in  that  it  practically  told  the  ]ury  that  if  the 
city  had  not  thrown  more  water  back  upon  plaintiff's  prem- 
ises than  others  had  by  filling  up  their  lots,  then  the  city 
would  not  be  liable.  In  law  it  made  no  di  Jerence  if  some 
one  else  had  thrown  water  back  upon  plaintiff's  premises, 
if  the  city  had  also  done  so,  or  contributed  thereto,  it  would 
be  liable.  We  think  the  instruction  was  erroneous  and 
ought  not  to  have  been  given. 

For  these  errors  in  the  instructions  the  judgment  will  be 
reversed  and  the  cause  remanded. 


William  W.  Taylor  v.  Joseph  Minigus  et  al. 

1 .  Husband  and  Wipe—  When  Wife  May  En  ter  into  Partnership. — By 
section  6,  chapter  68,  R.  S.,  the  wife  is  allowed  to  enter  into  and  carry  on 
partnership  business  only  by  the  consent  of  her  husband,  except  in  cases 
where  he  has  abandoned  or  deserted  her,  or  is  idiotic  or  insane. 

2.  Same— Employment  of  the  Husband, — Where  a  wife  in  good  faitli 
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puts  her  capital  into  a  partnership  business,  and  acts  in  good  faith  in 
carrying  on  the  business,  she  may  employ  her  husband  as  her  agent. 
The  good  faith  of  the  transaction  is  always  in  question. 

8.  Sajcb — Strangers  as  to  Their  Separate  Property. — A  husband  and 
wife  as  to  her  separate  property  stand  in  the  same  relation  as  strangers. 
She  may  sell  it  or  loan  it  to  him,  or  constitute  him  her  agent  for  its 
management  or  disposition. 

RepleTin. — Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1895.    Affirmed.    Opinion  filod  June  1,  1896. 

Charles  S.  Cullen,  attorney  for  appellant. 
Fowler  Bros.,  attorneys  for  appellees. 

Mr.  Justioe  Laoey  delivered  the  opinion  op  the  Court. 

This  was  an  action  of  replevin  by  appellee  against  appel- 
lant to  recover  the  possession  of  forty-two  fat  hogs,  levied 
upon  by  appellant,  sheriff  of  La  Salle  county,  on  an  execution 
issued  December  21, 1893,  as  against  one  Dyson  Miller,  upon 
a  judgment  in  the  Circuit  Court  of  La  Salle  County  rendered 
at  the  March  term,  1891,  in  favor  of  Wm.  Callagan  against 
Dyson  Miller  for  $2,198.82  and  costs.  The  case  was  tried 
by  a  jury  in  the  Circuit  Court  resulting  in  a  verdict  and 
judgment  on  the  verdict,  against  appellant.  Harriet  A. 
Miller,  one  of  appellees,  was  the  wife  of  Dyson  Miller,  the 
defendant  in  the  execution. 

Since  the  rendering  of  the  judgment  Mrs.  Miller  died,  and 
upon  her  death  being  suggested  in  this  court  her  husband, 
Dyson  Miller,  her  executor,  was  made  party. 

The  appellees  claimed  to  own  the  property  as  partners 
under  the  firm  name  of  "J.  Minigus  &  Co.,"  and  to  be  doing 
business  in  buying  and  selling  live  stock  in  said  county. 
Some  time  previous  Milton  Fread  had  been  partner  with 
Mrs.  Miller  but  the  firm  for  some  reason  was  changed  and 
Mrs.  Miller  and  J.  Minnigus  became  the  partners  and  her 
husband  transacted  the  business  for  her,  and  the  last  part- 
nership had  existed  four  or  five  years. 

By  Sec.  6,  Chap.  68,  K.  S.,  the  wife  is  only  allowed  to 
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•'enter  into  and  carry  on  partnership  business,  unless  her 
husband  has  abandoned  or  deserted  her  or  is  idiotic  or  in- 
sane, except  by  his  consent." 

It  is  insisted  that  there  was  no  direct  evidence  that  the 
husband  ever  gave  his  consent.  We  think,  however,  as  the 
husband  carried  on  his  wife's  share  of  the  business  as  her 
agent,  his  consent  may  be  regarded  as  suflBiciently  proven. 
It  will  not  be  necessary  for  us  to  go  over  the  evidence  in 
detail  further  than  to  say  we  regard  it  as  suflScient  to  support 
the  verdict.  It  appeal's  from  the  evidence  that  Mrs.  Miller 
inherited  separate  estate  and  put  her  own  capital  into  the 
partnership  business  and  that  other  moneys  were  borrowed 
by  the  firm  and  want  into  it,  and  that  the  husband  never 
put  anything  into  it. 

The  issue  before  the  jury  was  whether  the  hogs  in  ques- 
tion belonged  to  the  firm  of  "  J.  Minigus  &  Co.,"  of  which 
Mrs^  Miller  was  an  alleged  partner,  and  Joseph  Minnigus 
the  other,  or  whether  they  belonged  to  Dyson  Miller. 

We  do  not  think  the  evidence  sustains  the  contention  that 
the  money  put  into  the  partnership  by  Mrs.  Miller  can  be 
regarded  as  -a  loan  to  her  husband.  He,  in  this  case,  did  not 
engage  in  trade  on  his  own  account,  as  the  jury  w^ere  war- 
ranted in  finding.  The  cases  of  Wortman  v.  Price,  47  111. 
22;  Guill  v.  Hanny,  1  111.  App.  490;  Patton  v.  Gates,  67 
111.  164;  and  Brownell  v.  Dixon,  37  111.  197,  are  not  in 
point. 

Instructions  eight  and  thirteen  refused  would  have  been 
misleading  and  not  based  on  the  evidence.  The  case  on  ap- 
pellant's side  was  fairly  submitted  by  his  instruction  six, 
which  submitted  the  question  of  collusion  between  Mrs.  Mil- 
ler and  her  husband  as  to  the  hona  fides  of  her  being  the  part- 
ner, or  whether  her  husband  was  the  partner,  in  which  last 
case  plaintiffs  could  not  recover,  and  the  jury  were  so  told. 

If  the  wife's  capital,  in  good  faith,  was  put  into  the 
partnership,  and  she  was  acting  in  good  faith  in  carrying 
on  the  business,  then  she  might  employ  her  husband  as  her 
agent,  and  we  think  she  can  do  so  in  a  partnership.  Tom- 
linsou  V.  Matthews,  98  111.  178.    A  husband  and  wife,  as 
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to  her  separate  property,  stand  in  the  same  relation  as 
strangers.  "  She  may  sell  it  or  loan  it  to  him,  or  consti- 
tute him  her  agent  for  its  management  and  disposition." 
Ibid,  above. 

If,  then,  a  husband  could  employ  his  wife  as  agent  with  or 
without  compensation,  they  being  equal  as  to  their  separate 
property,  it  necessarily  follows  she  could  employ  him  as  her 
agent  on  the  same  terms.  The  hmxajidea  of  the  transaction 
is  always  in  question.  The  8th  refused  instruction,  telling 
the  jury  she  could  not  "  employ  her  husband  for  the  pur- 
pose of  engaging  in  trade  without  making  her  property  his, 
subject  to  levy,"  was  erroneous. 

The  13th  refused  had  some  fault;  and  all  that  was  proper 
was  given  in  the  6th  given  instruction  for  defendant.  It 
was  misleading  and  of  doubtful  meaning. 

The  instruction  submits  to  jury  if  wife  "  advances  her 
own  separate  money  and  places  same  in  the  hands  of  her 
husband  to  engage  in  trade,  etc.,"  arid  he  by  "  his  labor  and 
skill  increases  the  entire  capital,"  etc.,  it  will  be  liable  to  be 
taken  for  her  husband's  debts. 

If  she  places  the  capital  in  his  hands  as  her  agent  she 
may;  but  not  in  his  hands  as  his  own,  and  allow  him  to  trade 
on  it  as  his  property. 

Instruction  No.  1  for  plaintiff  tells  the  jury  the  burden, 
of  proof  was  on  plaintiff,  so  there  was  no  error  in  refusing 
appellant's  12th  instruction  refused. 

The  9th  instruction  refused  was  incorrect  in  supposing  a 
case  which  there  was  no  evidence  to  support,  and  in  telling 
the  jury  that  the  wife  could  not  carry  on  a  business  of 
partnership  if  she  advanced  no  money,  where  her  husband 
was  her  agent. 

If  Mrs.  Miller  and  Minigus  entered  into  partnership 
without  putting  any  money  in  it  at  iBrst,  but  borrowed  it  on 
the  firm's  credit,  then  each  had  an  interest  in  what  belonged 
to  the  firm  and  she  might  employ  her  husband  as  agent  to 
carry  on  the  business.  The  instruction  was  misleading  as 
well  as  not  being  based  on  the  evidence. 

There  was  no  substantial  error  in  the  17th  instruction 
given  the  court  as  to  form  of  verdict. 
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In  the  first  place  the  jury  was  instrocted  to  find  issues 
for  defendant,  and  then  that  the  property  was  that  of  Dyson 
Miller.  In  the  first  place  the  jnry  did  not  find  the  issues 
for  defendant.  In  the  next  place  the  finding  property  in 
Miller  was  not  necessarily  the  entire  property,  but  his  in- 
terest, whatever  he  had.  There  was  no  harm  in  this  instruc- 
tion as  to  form  of  verdict,  and  if  there  was  any  error  it  was 
favorable  to  appellant. 

The  plea  complained  of  by  appellant  as  not  being  allowed 
to  be  filed  wasnot  refused  by  the  court  and  was  in  fact  on  file, 
and  issue  was  tried  on  it,  as  shown  by  appellant's  instruction 
No.  7;  that  is,  the  jury  were  told  among  other  things  that  if 
the  property  was  that  of  Dyson  Miller  and  James  Minnigus 
the  plaintiffs  could  not  recover,  and  the  jury  should  find  for 
defendants. 

It  seems  to  us  the  appellant  has  had  a  fair  and  impartial 
trial  and  that  the  verdict  is  supported  by  the  evidence  and 
therefore  the  judgment  is  affirmed. 
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05   •S'^o    James  A.  Green,  Impleaded  with  Jesse  Green,  v.  Theo- 
dore A.  Shaw  and  John  U.  Sehnitzler. 

1.  WA.IVER— 0/  Plea  Denying  Joint  Liability.— When  a  defendant 
filee  a  plea  denying  his  joint  liability  with  other  defendants  and  also 
pleads  the  general  issue  and  other  pleas,  he  waives  his  right  to  insist 
upon  the  plaintifTs  proving  his  joint  liability  with  the  other  defendants. 

2.  Practice — Judgment  Against  Defendant  Served, — Where  several 
are  sued  upon  a  contract  and  service  is  had  only  upon  a  part,  the  case 
may  proceed  to  judgment  against  those  served,  but  the  plaintiff  must 
make  proof  of  his  case  against  all,  the  same  as  if  all  were  served. 

8.  Consideration— -4«  to  a  Security.— What  is  asuflacient  considera- 
tion to  support  the  promise  of  the  principal  will  sustain  the  promise  of 
the  security. 

Assumpsit,  on  promissory  notes.  Error  to  the  Circuit  Court  of  La 
Salle  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Afiirmed.  Opinion  filed 
June  1, 1896. 
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Statement  of  the  Case. 

This  was  an  action  of  assumpsit  upon  four  promissory 
notes,  executed  and  delivered  to  Eollins,  Shaw  &  Co.,  by- 
Jesse  Green,  James  A.  Green  and  Joseph  Green,  three  for 
$200  each,  and  one  for  $400,  and  assigned  to  defendant  in 
error  before  maturity. 

All  the  makers  of  the  notes  were  declared  against,  but 
no  summons  was  issued  or  served.  Jesse  Green  and  James 
Green  entered  their  appearance.  In  addition  to  the  gen- 
eral issue,  and  a  special  plea  of  want  of  consideration,  James 
A.  Green  filed  a  plea  denying  that  he  was  jointly  liable 
with  the  other  defendants,  verified  by  afiidavit.  The  plaint- 
ijfifs  introduced  the  notes  in  evidence  upon  the  trial  and 
rested  their  case.  James  A.  Green  then  moved  to  exclude 
the  evidence,  for  the  reason  that  the  burden  of  proving  the 
joint  liability  rested  with  the  plaintiffs,  but  the  court  over- 
ruled the  motion. 

After  the  hearing  of  evidence  for  the  defendants,  and  in- 
structions, the  case  was  submitted  to  the  jury,  who  returned 
a  verdict  for  the  plaintiffs  in  the  sum  of  $1,460.80. 

Pending  the  motion  for  a  new  trial  the  court,  over  the 
objection  of  the  defendants,  allowed  the  plaintiffs  to  amend 
their  declaration. 

The  court  overruled  the  motion  for  a  ne^  trial,  and 
entered  judgment  upon  the  verdict. 

James  A.  Green  prosecuted  this  writ  of  error. 

J.  Kent  Green  and  Clarence  Griggs,  attorneys  for  plaint, 
iff  in  error. 

Geo.  W.  W.  Blake,  attorney  for  defendants  in  error; 
Tbainor,  Browne  &  Ayers,  of  counsel. 

Mr.  Justice  Hareer  delivered  the  opinion  of  the 
Court. 

The  chief  contentions  of  the  plaintiff  in  error  why  the 
judgment  should  be  reversed,  are  that  the  court  erred  in  re 
fusing  to  exclude  the  evidence  when  the  defendants  in  error 
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rested  their  case  with  the  introduction  of  the  notes  sued  on 
without  proving  the  joint  liability  of  James  A.  Green;  that 
the  court  erred  in  rendering  judgment  against  two  of  the 
defendants  below  without  having  required  the  issuance  and 
return  of  summons  against  the  third  defendant;  and  that  the 
notes  were  executed  without  consideration  as  to  plaintiff  in 
error. 

The  first  contention  is  based  upon  the  assumption  that  the 
sworn  plea  denying  joint  liability  required  the  plaintiffs 
below  to  prove  joint  liability,  under  section  35  of  the 
Practice  Act.  In  support  of  it,  counsel  cites  King  v. 
Haines  et  al.,  23  111.  340,  where  our  Supreme  Court  holds 
that  in  a  suit  upon  a  joint  obligation,  where  the  joint  lia- 
bility is  denied  bj'-  one  of  the  defendants,  in  a  plea  verified 
by  affidavit,  it  devolves  upon  the  plaintiff  to  prove  the  joint 
liability  before  the  joint  obligation  is  admissible  in  evidence. 

A  reference  to  that  case  will  show  that  the  only  plea  filed 
was  the  one  denying  joint  liability. 

Had  the  only  plea  filed  by  James  A.  Green  in  this  case 
been  the  one  denying  the  joint  liability,  there  would  be 
some  room  for  the  contention.  But  in  addition  to  that  plea 
he  pleaded  the  general  issue  and  a  special  plea  of  want  of  con- 
sideration. By  pleading  the  general  issue  he  waived  his 
right  to  insist  upon  the  plaintiff's  proving  his  joint  liability 
with  the  other  defendants.  1  Chitty  on  Pleadings,  457; 
Warren  v.  Chambers  et  al.,  12  111.  127;  McKinney  v.  Peck, 
28  111.  174;  Degan  et  al.  v.  Singer,  41  111.  30. 

There  was  no  error  in  entering  judgment  against  two  of 
the  defendants  without  requiring  the  issuance  and  return  of 
a  summons  as  to  the  third  defendant.  Section  10,  chapter 
110,  Eev.  Stat.  See  authorities.  Where  several  are  sued 
upon  a  contract  and  service  is  had  only  upon  a  part  of  the 
defendants  the  case  may  proceed  to  judgment  against  those 
served.  The  plaintiff  is  simply  required  lo  make  proof  of 
his  cause  of  action  against  all,  the  same  as  if  all  were  served. 
Fender  et  al.  v.  Stiles,  31  111.  460;  Cassade  et  al.  v.. Trustees 
of  School,  105  111.  560. 

Much  is  said  about  the  insufficiency  of  proof  to  show  that 
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James  A.  Green  was  a  partner  with  the  other  defendants 
and  the  alleged  error  of  the  court  in  admitting  evidence 
which  tended  to  prejudice  him  in  that  regard.  The  notes 
were  not  given  as  partnership  notes  but  were  signed  by  the 
makers  as  individuals.  Hence  the  question  of  whether  he 
was  a  partner  is  unimportant,  except  as  affecting  the  ques- 
tion of  consideration.  If  not  a  partner,  he  signed  the  notes 
as  security  for  the  other  defendants.  The  proof  in  the  rec- 
ord that  he  signed  as  security  was  sufficient  to  entitle  the 
plaintiffs  below  to  recover  unless  the  notes  were  executed 
without  consideration. 

The  proof  in  the  record  showing  a  scaling  down  of  the 
indebtedness  and  an  extension  of  time  for  payment  were 
ample  upon  the  question  of  consideration. 

What  is  a  sufficient  consideration  to  support  the  promise 
of  the  principal  will  sustain  the  promise  of  the  security. 
Prichett  et  al.  v.  People,  etc.,  1  Gilm.  625. 

We  deem  it  unnecessary  to  discuss  in  this  opinion  the  in- 
struction given  and  refused. 

The  record  shows  a  clear  right  of  recovery  against  the 
plaintiff  in  error.  His  defense  below  was  not  substantial 
and  his  contentions  here  are  technical. 

The  judgment  is  right  and  should  be  affirmed. 


Hubert  Fellrath  et  al.  v.  The  Peoria  German  School 

Association. 

1.  (Corporations— -4««cf«  Trust  Fund^.— The  assets  of  a  corporation 
are  a  trust  fund  and  the  directors  have  no  right  to  appropriate  them  to 
their  own  use. 

2.  ItA^CBEa^Application  to  Trust  Funds.^Courta  of  equity  do  not 
favor  the  application  of  the  doctrine  of  Icuihes  to  trust  funds. 

3.  Trust  YuTSsm^LxabUity  for  Misappropriation, — Where  several 
persons  misappropriate  funds  in  their  possession  they  become  liable 
therefor  as  joint  tortfeasors^  and  one  or  all  may  be  sued  for  the  wrong- 
ful acts  in  which  they  aU  participated  or  shared. 

Bill  to  Recover  Trust  Fands.— Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.    Heard 
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in  this  court  at  the  December  term,  1895.    Affirmed.    Opinion  filed 
June  1,  1896. 

Isaac  C.  Edwards,  attorney  for  appellants,  contended 
that  if  the  trust  is  perfectly  created,  so  that  the  donor  or 
settler  has  nothing  more  to  do,  and  the  person  seeking  to 
enforce  it  has  need  of  no  further  conveyances  from  the  set- 
tler, and  nothing  is  required  of  the  court  but  to  give  eflFect 
to  the  trust  as  an  executed  trust,  it  will  be  carried  into 
eflFect,  although  it  was  without  consideration,  and  the  pos- 
session of  the  property  was  not  changed.  But  if,  on  the 
other  hand,  the  transaction  is  incomplete,  and  its  final  com- 
pletion is  asked  in  equity,  the  court  will  not  interpose  to 
perfect  the  settler's  liability  without  first  inquiring  into  the 
origin  of  the  claim,  and  the  nature  of  the  consideration  given. 
Perry  on  Trusts,  Sec.  98;  Adams'  Eq.  (6th  Am.  Ed.)  194-5; 
Lewin  on  Trusts  (2d  Am.  Ed.)  134,  135;  2  Story's  Eq.  Jur., 
Sec.  793  a;  McFadd«n  v.  Jenkyns,  1  Hare,  458. 

A  court  of  equity  will  not  lend  its  aid  to  establish  a  trust 
at  the  instance  of  mere  volunteers,  if  the  transaction  on 
which  the  voluntary  trust  is  attempted  to  be  established  is 
still  executory  or  incomplete.  Clarke  v.  Lott,  11  111.  115; 
Perry  on  Trusts,  Sec.  97. 

A  court  of  chancery  will  not  lend  its  aid  to  complete  a 
voluntary  agreement  establishing  a  trust,  nor  hold  it  bind- 
ing and  obligatory  while  it  is  executory.  Padfield  v.  Pad- 
field  et  al.,  72  III.  326. 

Dan.  F.  Eaum  and  Joseph  A.  Wbil,  attorneys  for 
appellee. 

The  assets  of  a  corporation  are  in  equity  a  trust  fund, 
and  the  director  of  a  corporation  are  trustees,  and  have  no 
power  or  right  to  use  or  appropriate  the  fundaof  the  corpo- 
ration to  themselves,  or  to  waste  or  misapply  them.  Wil- 
kinson V.  Dodd,  40  N.  J.  Eq.  142;  Ackerman  v.  Holmes,  37 
N.  J.  Eq.  364;  Fougeray  v.  Cord,  24  Atl.  Rep.  (N.  J.  Eq.) 
499;  Brinkerhof  v.  Bostwick,  88  N.  T.  52;  Wayne  Pike  Co. 
v.  Hammons,  129  Ind.  36S;  Ellis  et  al.  v.  Ward,  137  111.  509. 

It  is  a  fiduciary  relation  where  all  the  elements  of  an  ex- 
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press  trust  exist,  and  to  which  the  same  principles  are  ap- 
plicable. Lapse  of  time  is  not  a  bar  to  the  enforcement  of 
such  a  trust.     Ellis  et  al.  v.  Ward,  137  111.  509. 

Where  officers  act  together  in  misappropriating  the  funds 
of  a  corporation,  they  are  jointly  liable  for  every  act  done 
in  furtherance  of  the  common  design."  The  liability  is  that 
of  tortfedsora.  Wayne  Pike  Co.  v.  Hammons,  129  Ind. 
368;  MoCarty's  Appeal,  110  Pa.  St.  379;  Thomp.  Liability 
Oflf.  of  Corp.  353. 

Consequently  in  a  bill  in  chancery  to  recover  misappro- 
priated funds  of  a  corporation,  where  the  officers  were 
jointly  concerned,  it  is  not  necessary  to  join  all  those  liable 
for  such  appropriation.     Idem. 

Interest  is  recoverable  on  funds  misappropriated  by  an  of- 
ficer of  a  corporation.    Wayne  Pike  Co.  v.  Hammons,  supra. 

Where  trustees  use  the  trust  fund  in  their  business  they 
are  chargeable  with  interest,  and  where  there  is  gross  mis- 
conduct, or  willful  negligence,  the  interest  is  given  with  an- 
nual rests.  Ogden  v.  Larrabee,  57  111.  389;  Asay  v.  Allen 
et  al.,  124  111.  391. 

Where  one  chargeable  constructively  as  trustee,  uses  the 
trust  fund  in  his  private  business,  the  same  as  his  own,  he 
will  be  liable  for  interest  on  the  same.  Lehman  v.  Eoth- 
barth,  111  111.  185. 

Mr.  Justice  Csabtbeb  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  in  equity  brought  by  appellee  against 
Herbert  Felrath,  Adam  Engler,  J.  C.  Seipel,  Fred  W.  Hoeler, 
George  Proehmer,  Fred  Winkelmeyer  and  John  J.  Wom- 
backer,  appellants,  and  John  Hartter.  The  German  School 
Association  of  North  Peoria  was  afterward  made  a  de- 
fendant and  answered  the  bill.  Hartter  not  being  served 
with  process,  the  bill  was,  as  to  him,  dismissed. 

There  was  a  decree  in  the  court  below  according  to  the 
prayer  of  the  bill,  against  the  appellants. 

The  facts  of  the  case  as  found  by  the  Circuit  Court,  and 
which  seem  to  be  shown  by  the  evidence,  are  substantially 
as  follows : 
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Appellee  is  a  corporation  organized  uDder  a  special  act 
of  the  general  assembly,  approved  February  16,  1875,  en- 
titled "  An  act  to  incorporate  the  Peoria  German  School 
Association,"  the  objects  specified  being  the  maintenance 
of  a  German  school  in  Peoria,  and  the  charter  gives  it 
power  to  acquire  and  hold  property.  Priv.  Laws  1865, 
Vol.  1,  p.  36. 

On  May  4,  1876,  a  number  of  persons  having  raised  a 
subscription  fund  of  $500,  held  a  meeting  to  organize  an 
association  for  the  purpose  of  establishing  a  similar  school 
in  the  northern  part  of  Peoria,  at  which  meeting  a  president 
and  secretary  were  elected,  the  name  of  "  German  School 
Association  of  North  Peoria"  was  adopted,  and  a  committee 
appointed  to  report  a  conistitution  and  by-laws.  A  second 
meeting  of  the  subscribers  to  the  fund  was  held  May  15, 
1876,  when  a  constitution  and  by-laws  were  reported  and 
adopted. 

We  think  the  preponderance  of  the  evidence  shows,  and 
the  court  below  so  found,  that  the  constitution  thus  adopted 
contained  a  provision  that  if  at  any  time  thereafter  the 
school  which  was  to  be  established  by  the  German  School 
Association  of  North  Peoria  should  from  any  cause  or  rea- 
son be  discontinued  or  abandoned,  then  in  such  case  all 
property,  w^hether  real  or  personal,  all  credits,  bonds,  mort- 
gages, notes  and  choses  in  action,  of  every  nature  or  kind 
whatsoever,  should  be  turned  over  to  and  become  the  prop- 
erty of  the  •'  Peoria  German  School  Association  "  for  its  use 
and  benefit. 

About  June  30, 1876,  this  second  school  association  became 
incorporated  under  the  general  law  as  the  "  German  School 
Association  of  North  Peoria."  It  maintained  a  school  for 
several  years  according  to  the  scheme  of  its  organization, 
but  in  February,  1882,  the  teacher  was  dismissed,  and  the 
further  maintenance  of  the  school  abandoned.  No  attempt 
has  ever  been  since  made  to  revive  or  carry  on  the  school. 

In  the  following  October  the  school  property  owned  by 
the  association  was  sold,  and  there  remained  of  funds  on 
hand,  after  paying  all  indebtedness,  about  the  sum  of  $800. 
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This  fund  was  loaned  out  from  time  to  time  until  Decem- 
ber, 1890,  the  interest  received  thereon  being  turned  over 
and  paid  to  appellee.  On  December  5,  1890,  there  was  on 
hand  $819,  and  on  that  date  appellants,  together  with  said 
John  Hartter,  had  a  meeting,  and  voted  to  pay  out  of  said 
fund,  to  each  of  themselves,  the  sum  of  $100,  and  the  re- 
mainino^  nineteen  dollars  they  voted  to  pay  to  appellee. 
This  arrangement  was  carried  out,  each  of  the  seven  appel- 
lants and  John  Hartter  receiving  $100  and  the  nineteen 
dollars  being  paid  to  the  treasurer  of  appellee. 

At  this  time  the  officers  of  the  German  School  Associa* 
tion  of  North  Peoria  were  Fred  W.  Howeler,  president; 
Herbert  Fjllrath,  vice-president;  Adam  Engler,  secretary; 
John  J.  Woinbacher,  treasurer;  George  Proehmer  and  Fred 
Winkelmeyer,  trustees.  These  parties  are  six  of  the  appel- 
lants herein.  The  court  decreed  appellants  to  pay  appellee 
$800  with  legal  interest  from  December  5,  1890,  amounting 
altogether  to  $984.45,  besides  costs  of  suit. 

A  very  careful  examination  of  the  evidence-  satisfies  us,, 
the  court  was  warranted  in  finding  that  the  moneys  remain- 
ing in  the  possession  of  appellants  at  the  time  they  made  a 
division  thereof  among  themselves,  were  trust  funds  in  their 
hands  for  the  benefit  of  appellee,  and  for  which  appellants, 
should  be  held  responsible. 

The  officers,  trustees  and  members  of  the  German  School 
Association  of  North  Peoria,  were  bound  bj^  the  law  of  their 
organization,  which  has  been  hereinabove  set  forth.  The 
$800  divided  did  not  belong  to  appellants  as  individuals, 
and  it  was  not  their  private  property.  They  may  originally 
have  contributed  some  portion  of  it,  by  way  of  voluntary 
subscription,  for  the  purpose  of  aiding  in  the  establishment, 
of  a  German  school  in  North  Peoria,  but  there  can  be  no. 
question  the  funds  belonged  to  the  corporation  known  as. 
the  German  School  Association  of  North  Peoria,  as  the  pro~ 
ceeds  of  the  sale  of  its  property;  and  by  the  terms  of  the 
bv-laws  above  mentioned,  on  the  discontinuance  or  abandon- 
ment  of  the  school,  these  funds  were  to  become  the  prop- 
erty of  appellee.    This  contingency  having  happened,  in 

Vol,  Lxvi  e 
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equity  the  title  to  the  funds  had  vested  in  appellee,  and 
they  should  have  been  paid  to  it.  The  fact  that  appellants 
for  several  years  paid  the  interest  received  upon  this  fund, 
to  appellee,  and  also  the  balance  of  $19  remaining  after  the 
distribution  of  the  $800  are  strong  circumstances  to  show 
that  they  regarded  appellee  as  having  some  rights  in  the 
fund. 

Appellants  insist  that  even  if  appellee  once  had  a  right 
to  the  fund,  such  right  has  been  lost  by  laches.  We  think 
this  contention  is  not  well  founded.  The  balance  due  on  the 
sale  of  the  school  property  does  not  appear  to  have  come  to 
the  hands  of  appellants  until  some  time  in  1888,  and  as  we 
havQ  seen,  for  some  two  years  or  more  the  interest  was  paid 
to  appellee,  and  the  latter  could  have  had  no  notice  that  ap- 
pellants would  disregard  and  violate  their  trust  until  they 
divided  the  $800  of  the  trust  fund  among  themselves,  which 
was  on  December  5,  1890,  less  than  four  years  prior  to  the 
filing  of  the  bill  in  this  case.  It  may  be  stated,  as  a  general 
proposition,  that  courts  of  equity  do  not  favor  the  applica- 
tion of  the  doctrine  of  laches  to  a  trust  fund,  and  under  the 
circumstances  appearing  in  this  case,  we  are  of  the  opinion 
ithis  suit  was  commenced  in  apt  time. 

There  was  no  error  in  proceeding  against  appellants  after 
the  defendant  Hartter  was  dismissed  out  of  the  case.  By 
the  act  of  these  appellants  in  misappropriating  the  funds, 
they  became  liable  therefore  as  joint  tortfeasors^  2iiidi  one  or 
all  might  be  sued  for  the  wrongful  acts  in  which  they  all 
participated  and  shared.  The  authorities  on  this  point  are 
.clear,  and  we  do  not  deem  it  necessary  to  cite  them. 

The  court  properly  allowed  interest  on  this  fund  from  the 
date  of  its  conversion.  The  decree  was  right  and  will  be 
.affirmed. 


Jiima  M.  Detwiler  and  George  E.  Detwiler  v.  William 

a.  Hibbard. 

1 .  Foreclosure — Mortgage  Clauses  in  Policies  as  Defenses.  —In  a  pro- 
ceeding to  foreclose  a  mortgage  upon  premises  insured  by  policies  con- 
itaining  mortgage  clauses  in  faTor  of  the  mortgagee,  the  question  as  to 
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whether  the  mortgagee  had  complied  with  the  condition  of  the  policies 
81)  as  to  recover  the  loss,  can  not  be  considered  as  a  defense,  while  the 
right  to  recover  the  loss  from  the  insurance  company  remains  undeter- 
mined. 

Foreclosare,— Appeal  from  the  Circuit  Court  of  Lake  County;  the 
Hon.  CiJLBK  W.  Upton,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1895.    Affirmed.    Opinion  filed  June  1,  1896. 

Lawrence  M.  Ennis,  attorney  for  appellants;  Tisdel  & 
GuTCHBS  and  William  E.  Hughes,  of  counseL 

Dent  &  Whitman,  attorneys  for  appellee. 

Mb.  Justice  Ckabtbee  delivered  the  opinion  op  the 
Court. 

This  was  a  snit  in  equity  brought  by  appellee  against  ap- 
pellants and  others  to  foreclose  a  trust  deed  executed  by 
William  H.Thomas  to  Henry  0.  Van  Schaack,  as  trustee,  to 
secure  a  certain  note  for  $3,000  and  four  coupon  interest 
notes  for  $105  each,  all  bearing  date  April  27, 1889,  pa5^able 
to  the  order  of  said  William  H.  Thomas,  and  by  him  indorsed 
in  blank,  the  principal  note  being  due  two  years  after  its 
date,  and  all  the  notes  bearing  interest  at  the  rate  of  eight 
per  cent  per  annum  after  maturity. 

It  appears  that  this  indebtedness  was  a  part  of  the  purchase 
price  of  certain  premises  conveyed  by  appellee  to  said  Thomas 
and  particularly  described  in  the  trust  deed.  Thomas  sub- 
sequently sold  the  property  to  Eushton  M.  Dorman,  who 
procured  insurance  on  the  premises  in  two  different  insurance 
companies,  $1,500  being  in  the  Pacific  Fire  Insurance  Com- 
pany, and  $1,500  in  the  Rutgers  Fire  Insurance  Company, 
and  as  a  part  of  the  transaction  there  was  attached  to  each 
of  the  policies  of  insurance  a  mortgagee's  clause  in  favor  of 
appellee,  Hibbard. 

In  October,  1890,  appellant  Anna  ^M.  Detwiier,  through 
her  husband,  George  E,JDetwiler,  purchased  the  property 
from  Dorman,  and  in  the  settlement  paid  him  the  unearned 
premium  on  the  insurance  policies,  amounting  to  $35.  The 
property  was  totally  destroyed  by  fire  on  May  9, 1892,  while 
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this  suit  for  the  foreclosure  of  the  trust  deed  was  pending 
and  undetermined.  Proofs  of  loss  w>ere  made  out  in  the 
name  of  Hibbard,  and  demand  for  payment  made  upon  the 
insurance  companies,  but  such  payment  was  refused  on  the 
ground  that  the  insurers  had  never  been  notified  of  the  trans- 
fer of  the  property  from  Dorman  to  Detwiler.  Thereupon 
Hibbard  brought  suit  in  his  own  name  upon  the  policies,  and 
those  suits  are  still  pending. 

The  appellants,  Anna  M.  and  George  E.  Detwiler,  defended 
against  this  suit,  on  the  ground  that  after  the  purchase  of 
the  property  from  Dorman,  George  E.  Detwiler,  as  the 
agent  of  his  wife,  called  upon  Henry  C.  Van  Schaack,  the 
trustee,  who,  it  is  claimed,  then  had  in  his  possession  the 
polices  of  insurance,  and  demanded  such  policies,  that  he 
might  take  them  to  the  companies  by  whom  they  were 
issued,  and  have  the  change  of  ownership  noted  on  the 
books  of  the  insurers  as  required  by  the  policies.  It  is 
claimed  that  Van  Schaack  refused  to  give  up  the  policies, 
or  disclose  the  names  of  the  companies  w^ho  issued  them, 
but  said  he  would  see  to  it  himself  that  the  change  of 
ownership  was  properly  noted  by  the  insurance  companies. 
Appellants  claim  that  Van  Schaack  never  gave  such  notice, 
and  they  insist  that  in  what  he  did  and  said  concerning 
these  insurance  policies  he  was  the  agent  of  appellee,  and 
that  if  a  loss  occurs  in  consequence  of  Van  Schaack's  negli- 
gence in  failing  to  give  notice  as  he  agreed,  it  must  be  borne 
by  appellee. 

The  court  below  found  against  appellants,  and  entered  a 
decree  for  $4,347.02  and  costs,  in  favor  of  appellee.  Appel- 
lants bring  the  ca^e  to  this  court  and  insist  on  a  reversal 
upon  the  grounds  above  set  forth,  and  contend  that  they 
have  a  right,  inasmuch  as  there  was  a  total  loss  of  the  prop- 
erty b)'^  fire,  to  set  off  the  full  amount  of  the  face  of  the 
insurance  policies  against  the  debt  due  appellee  upon  the 
indebtedness  secured  by  the  trust  deed. 

There  is  no  satisfactory  evidence  that  in  what  he  did,  or 
failed  to  do,  concerning  these  policies  of  insurance.  Van 
Schaack  was  acting  as  the  agent  of  appellee.    In  that  mat- 
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ter  it  appears  to  us  be  was  as  much  the  agent  of  appellants 
as  of  appellee.  They  were  the  ones  most  particularly  inter- 
ested in  having  the  insurance  companies  notified  of  the 
change  in  the  title  to  the  property.  There  is  no  evidence 
that  appellee  had  any  notice  of  this  transfer  by  Dorman  to 
appellant  Anna  M.  Detwiler,  and  therefore,  under  the  con- 
ditions of  the  policy,  no  duty  devolved  upon  him  to  notify 
the  insurers,  but  it  was  incumbent  upon  the  insured  owner 
of  the  property  to  give  such  notice.  We  do  not  attempt 
here  to  decide  what  effect  the  failure  to  give  notice  of  the 
transfer  (if  there  was  such  failure),  may  have  upon  the 
rights  of  appellee  to  recover  from  the  insurance  companies 
the  amount  of  the  loss,  as  that  question  is  still  to  be  deter- 
mined in  the  suits  now  pending  between  appellee  and  the 
insurers  on  that  subject.  But  it  is  an  unsettled  question, 
and  at  present  there  is  but  a  mere  apprehension  of  loss  pn 
account  of  a  failure  to  give  notice^  of  the  transfer.  It  is 
not  yet  determined  that  appellants  have  suffered  any  dam- 
age by  reason  of  Van  Schaack's  failure  to  give  notice,  if 
such  failure  existed,  and  at  present  the  loss,  if  any,  is  intan- 
gible and  incapable  of  ascertainment  so  as  to  form  a  defi- 
nite basis  of  defense  to  this  suit.  Should  appellee  succeed 
in  his  suits  against  the  insurance  companies,  and  recover 
the  amount  of  the  loss,  then,  in  equity,  whatever  he  so 
recovers  will  inure  to  the  benefit  of  appellant  Anna  M. 
Detwiler;  but  in  the  meantime,  we  think  appellee  has  the 
right  to  a  decree  for  the  amount  of  the  indebtedness  due 
him  upon  the  notes  and  trust  deed. 

It  may  be  remarked  that  there  was  ample  time  for  Det- 
wiler to  have  notified  appellee  personally  concerning  this 
transfer  of  the  property.  The  evidence  shows  that  Det- 
wiler saw  appellee  long  after  the  transfer  was  made  and 
before  the  fire  occurred,  and  had  he  given  him  such  notice, 
he  would  certainly  have  been  in  much  better  position  to 
complain  of  negligence  than  he  is  now. 

Under  all  the  evidence  and  the  facts  appearing  in  the  case, 
we  do  not  think  the  defense  sought  to  be  set  up  can  be 
maintained.    The  decree  wa?  right  and  will  be  affirmed. 


86  Appellate  Courts  of  Illinois. 

Vol.  66.]  Brown  v.  Butler. 


(56 

81    6071 


George  A.  Brown  r.  Fannie  Butler. 

1.  Dram  Shop  Act — Actions  Under. — ^In  actions  under  section  9  of 
'  the  dram  shop  act,  where  it  is  shown  that  the  deceased  was  intoxicated, 

it  is  for  the  jury  to  determine  from  the  evidence  whether  such  intoxica- 
tion was  caused  in  whole  or  in  part  by  liquor  sold  to  him  by  the  defend- 
ant. 

2.  Measure  of  Proof — Actions  Under  the  Dram  Shop  Act, — Actions 
for  damages  under  section  9  of  the  dram  shop  act,  are  civil  actions;  the 
plaintiff  is  only  required  to  prove  his  case  by  a  preponderance  of  evi- 
dence. 

3.  Instructions — Increasing  the  Burden  of  Proof, — An  instruction 
which  requires  of  the  plaintiff  **  strict  proof,"  and  directs  the  jury  not  to 
give  him  a  verdict  except  upon  a  '*  clear  preponderance  of  the  evi- 
dence,** in  cases  where,  if  the  weight  of  the  evidence  is  sufficient 
to  turn  the  scale  in  his  favor  he  is  entitled  to  recover,  is  properly 
refused. 

4.  Damages — Measure  of, — In  these  cases  it  is  impossible  to  compute 
the  actual  damages  upon  any  definite  or  specific  basis.  The  jury  must 
determine  the  question  as  practical  men  upon  the  evidence  before  them 
as  best  they  can,  and  unless  their  finding  is  clearly  excessive,  it  will  not 
be  disturbed. 

Action  Under  the  Dram  Shop  Act.— Error  to  Circuit  Court  of  Bureau 
County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June  1, 
1896. 

M.  R.  Harris,  attorney  for  plaintiff  in  error. 

EoKKLs  &  Kyle  and  Owen  G.  Lovejoy,  attorneys  for  de- 
fendant in  error. 

Every  husband,  wife,  child,  parent,  guardian,  employer, 
or  other  person,  who  shall  be  injured  in  person  or  property, 
or  means  of  support,  by  any  intoxicated  person,  or  in  con- 
sequence of  the  intoxication,  habitual  or  otherwise,  of  any 
person,  shall  have  a  right  of  action,  in  his  or  her  name,  sev- 
erally or  jointly,  against  any  person  or  persons  who  shall, 
by  selling  or  giving  intoxicating  liquors,  have  caused  the  in- 
toxication, in  whole  or  in  part,  of  such  person  or  persons. 
1  Starr  &  Curtis,  971,  Sec.  9. 
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To  show  that  others  may  have  sold  liquor  to  plaintiflf's 
husband  on  the  day  he  was  injured  is  no  defense,  if  the 
defendant  did  in  fact  sell  or  give  the  intoxicating  liquor 
which  caused,  in  part,  the  intoxication  which  caused  the  in- 
jury. Flinn  v.  Fogarty,  106  111.  263;  O'Halleran  et  al.  v. 
Kingston,  16  Brad.  659. 

It  is  not  required  that  the  evidence  should  be  clear  and 
positive,  and  specific  as  to  the  time,  place,  manner,  and  each 
item  of  loss,  to  authorize  the  jury  to  find  injury  to  the  sup- 
port of  the  plaintiff  below,  but  that  fact  may  be  proved  by 
circumstances.     Horn  v.  Smith,  77  111.  381. 

Intoxicating  liquors  include  spirituous,  vinous  or  malt 
liquors  under  the  '*  dram  shop  "  law.  1  Starr  &  Curtis,  967, 
Sec.  1. 

Mb.   Justice  Oba.btbbb  delivebbd  the  opinion  of  the 

COUBT. 

In  the  month  of  July,  1892,  plaintiff  in  error  was  a  saloon 
keeper,  doing  business  in  the  village  of  Ladd,  Bureau  county, 
Illinois.  Defendant  in  error  is  the  widow  of  William  H. 
Butler,  deceased,  who  was  a  farmer,  living  about  five  miles 
from  Ladd,  and  who  died  about  July  10, 1892,  from  injuries 
received  in  falling,  or  being  thrown  out  of  his  cart,  while  he 
was  in  a  state  of  intoxication.  This  suit  was  brought  ao^ainst 
plaintiff  in  error  and  three  other  persons,  under  Sec.  9  of  the 
Dram  Shop  Act  (1  Starr  &  Curtis  971),  to  recover  damages 
sustained  by  defendant  in  error,  in  her  means  of  support,  by 
reason  of  the  death  of  her  husband.  The  suit  was  dismissed 
as  to  two  of  the  defendants,  and  upon  a  trial  by  a  jury  there 
was  a  verdict  of  guilty  as  to  plaintiff  in  error,  and  of  not 
guilty  as  to  the  other  defendant.  The  jury  assessed  the 
damages  of  plaintiff  at  $1,000.  A  motion  for  a  new  trial 
was  overruled  and  judgment  on  the  verdict  for  $1,000  dam- 
a«]:es  and  for  costs.  Plaintiff  in  error  brings  the  case  to  this 
court  and  insists  upon  a  reversal  on  three  grounds : 

First.    That  the  evidence  does  not  support  the  verdict. 

Second.  That  the  court  erred  in  giving,  modifying  and 
refusing  instructions. 

Third.    That  the  damages  are  excessive. 
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The  evidence  shows  that  when  deceased  left  his  home 
about  half  past  seven  in  the  morning,  he  was  entirely  sober, 
and  was  in  the  same  condition  when  he  reached  the  village 
of-Ladd,  about  eight  o'clock.  Between  eight  and  nine 
o'clock  the  witness  John  Meek  drank  with  the  deceased 
twice  in  the  saloon  of  plaintiff  in  error.  He  says  it  was 
Avhat  they  called  ale;  that  they  called  for  beer,  and  deceased 
drank  two  beers.  Being  asked  the  question,  "  That  was 
common  Lager  beer?"  the  witness  replied,  "Oh,  just  com- 
tuon  beer." 

About  nine  o'clock,  the  village  marshal,  Wm.  J.  Boswell, 
testifies  that  he  saw  deceased  sitting  in  front  of  the  same 
saloon,  and  between  nine  and  ten  o'clock,  saw  him  drink 
twice  therein,  and  says  that  it  was  a  dark  brown  liquor,  al- 
though he  could  not  swear  what  it  was. 

The  testimony  of  Andrew  Curren  shows  that  by  about 
eleven  o'clock  or  a  little  later,  the  deceased  was  intoxicated, 
or  as  the  witness  expresses  it, "  pretty  full,"  and  to  the  same 
eflfect  is  the  testimony  of  Dr.  Butler,  a  brother  of  the  de- 
ceased. 

It  would  seem  from  the  evidence  that  about  the  first 
place  that  deceased  went  to  when  he  got  to  the  village^  was 
Brown's  saloon;  that  he  was  in  and  out  of  there,  more  or 
less,  for  a  couple  of  hours,  and  during  that  time,  or  between 
the  hours  of  eight  and  eleven  o'clock,  had  become  intoxi- 
cated. By  one  o'clock,  according  to  the  witness  High,  the 
deceased  had  become  maudlin  drunk  and  could  not  stand 
still.  Joseph  Kaar  swears  deceased  was  so  drunk  about 
three  o'clock  that  he  fell  out  of  his  cart.  The  witness  Mrs. 
Zearing  saw  him  driving  toward  home  about  four  o'clock' 
and  savs  she  thinks  he  was  drunk  and  unfit  to  drive.  He 
was  seen  lashing  his  horse  while  going  in  the  direction  of 
his  home,  and  when  he  had  gotten  about  two  and  a  half 
miles  from  Ladd  he  either  fell  or  was  thrown  out  of  his 
cart,  and  sustained  injuries  which  caused  his  death  in  about 
thirty  hours  afterward.  We  think  it  quite  clear  that  the 
deceased  came  to  his  death  by  reason  of  his  intoxication, 
and  it  was  for  the  jury  to  say  whether  such  intoxication 
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was  caused  in  whole  or  in  part  by  liquor  sold  to  him  by 
plaintiff  in  error. 

It  does  not  appear  whether  deceased  had  been  drinking 
in  any  other  saloon  or  not,  nor  is  it  material.  If,  by  reason 
of  his  intoxication,  deceased  lost  his  life,  then,  if  such  intox- 
ication was  caused  in  whole  or  in  part  by  intoxicating 
liquor  sold  or  given  to  him  by  plaintiff  in  error,  the  liability 
exists,  no  matter  how  much  may  have  been  furnished  by 
others.  Parties  engaging  in  the  saloon  business  know  that 
they  incur  just  such  risks  as  this,  and  that  the  sale  of  one 
single  glass  of  intoxicating  liquor  may  bring  upon  them  a 
liability  for  the  wrongful  or  careless  acts  of  others,  over 
whom  they  have  no  control;  but  it  is  one  of  the  dangers 
of  the  traffic,  and  they  must  take  the  consequences  if  they 
follow  the  business. 

But  it  is  insisted  there  is  no  proof  that  the  liquor  sold  to 
deceased  by  plaintiff  in  error  was  intoxicating,  and  for  that 
reason  the  judgment  should  be  reversed.  It  is  to  be  ob- 
served this  is  a  civil  suit,  and  not  a  criminal  prosecution. 
The  plaintiff  was  only  bound  to  prove  her  case  by  a  prepon- 
derance of  the  evidence.  Plaintiff  in  error  kept  a  saloon 
where  he  sold  intoxicating  liquors;  the  evidence  shows  de- 
ceased drank  in  that  saloon  several  times,  of  a  dark  colored 
liquor,  which  a  witness  said  was  ale;  that  they  called  for  beer 
and  that  what  deceased  drank  was  common  beer;  the  evi- 
dence also  showed  that  whatever  it  was  that  deceased  was 
drinking,  it  made  him  intoxicated. 

From  the  testimony  and  all  the  facts  and  circumstances 
appearing  in  the  evidence, we  think  the  jury  were  warranted 
in  finding  that  the  liquor  sold  to  deceased  was  intoxicat- 
ing, and  that  it  contributed,  in  whole  or  in  part,  to  produce 
the  intoxication  which  caused  his  death.  We  fail  to  find  in 
the  evidence  any  basis  for  the  assumption  that  deceased 
was  sober  at  any  time,  after  he  ceased  drinking  in  Brown's 
saloon,  up  to  the  time  of  his  injury.  On  the  contrary,  the 
evidence  warrants  the  conclusion  that*  from  the  time  he 
took  his  first  drink  in  that  saloon,  he  kept  on  drinking  until 
he  became  so  intoxicated  as  to  be  scarcely  able  to  take  care 
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of  himself,  which  continued  until  he  was  found  unconscious 
and  dying  from  his  injuries.  Without  discussing  this  ques- 
tion further,  we  hold  that  the  evidence  was  sufficient  to 
sustain  the  verdict. 

Upon  the  second  point,  while  some  of  the  instructions 
given  for  plaintiff  may  be  open  to  slight  criticism,  there  is 
no  such  error  in  them  as  requires  a  reversal  upon  that 
ground. 

There  was  no  error  in  the  modification  of  the  sixteenth 
instruction  asked  by  the  defendant,  as  the  same  was  given 
by  the  court.  The  seventh  instruction  asked  by  him  was 
clearly  erroneous.  It  was  an  attempt  to  place  upon  the 
plaintiff  a  greater  burden  in  proving  her  case  than  the  law 
requires.  If  given,  the  jury  would  have  been  bound  to  re- 
quire of  the  plaintiff  "  strict  proof, "  and  not  give  her  a  ver- 
dict except  upon  a  "  clear  preponderance  of  the  evidence," 
while  the  law  is,  that  if  the  weight  of  the  evidence  is  suffi- 
cient to  turn  the  scale  in  her  favor,  she  was  entitled  to  re- 
cover.  Miller  v.  Balthasser,  78  111.  305.  Instructions  of 
this  character  have  often  been  condemned,  and  this  was 
properly  refused. 

There  was  n6  error  in  refusing  the  seventeenth  and 
eighteenth  instructions  asked  by  the  defendant.  They 
assume  that  for  several  hours  after  deceased  drank  liquor 
in  Brown's  saloon,  he  was  sober,  which  assumption,  as  we 
have  seen,  was  not  warranted  bv  the  evidence.  We  find  no 
substantial  error  in  giving,  modifying  or  refusing  instruc- 
tions. 

The  only  remaining  question  is,  were  the  damaofes  ex- 
cessive ? 

The  deceased  was  a  man  forty-two  years  old,  and  his 
wife  was  of  the  same  age.  He  was  a  farmer,  renting  land 
from  others,  and  had  been  in  that  business  some  thirteen 
years,  during  which  time  he  had  supported  his  wife,  the  de- 
fendant in  error.  The  year  of  his  death  he  had  rented  and 
farmed  160  acres  of  land,  raising  seventy  acres  of  corn,  and 
about  forty  acres  of  oats.  Defendant  in  error  testified  she 
thought  it  would  be  worth  from  $200  to  $300  per  year  to 
keep  her,  and  her  husband  had  supported  her  during  his  life. 
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In  these  cases  it  is  impossible  to  compute  the  actual 
damages  upon  any  definite  or  specific  basis.  The  jury 
must  determine  that  question  as  practical  men,  upon  the 
evidence  before  them,  as  best  they  can,  and  unless  their 
finding  is  clearly  excessive,  it  will  not  be  disturbed.  It  is 
manifest  that  by  the  death  of  her  husband  the  defendant 
in  error  was  injured  in  her  means  of  support,  and  we  can 
not  think  a  verdict  of  $1,000  was  excessive.  The  judg- 
ment wiU  be  afiirmed. 


John  T.  Parker  t.  Sarah  Wilson  et  al. 

1.  Drainaob — Parol  Licenses, — A  parol  license  for  the  construction 
of  a  ditch,  under  the  act  of  1889,  is  not  within  the  statute  of  frauds. 

2.  Injunctions — Drains  and  Drainage, — Where  a  drain  is  con- 
structed by  license  under  the  act  of  1889  an  injunction  will  lie  to  pre- 
vent the  owner  of  the  land  from  interfering  with  it  without  the  consent 
of  all  parties  concerned. 

8.  Damages — By  Ditches  Constructed  by  License, — Where  damage  is 
done  by  the  water  of  a  ditch  constructed  by  agreement  of  land  owners 
under  the  act  of  1889,  and  such  agreement  fails  to  provide  for  such 
a  contingency,  the  owner  of  the  lands  damaged  is  without  a  remedy. 

Injimetioii. — Appeal  from  the  Circuit  Court  of  Kankakee  County; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Affirmed.    Opinion  filed  June  1,  1896, 

• 

D.  W.  Pabksb,  attorney  for  appellant. 
Oblakdo  Baetlktt,  attorney  for  appellees. 

Me.  Presiding  Justice  Cabtwright  delivered  the  opin- 
ion OF  THE  Court. 

This  is  an  appeal  from  a  decree  requiring  appellant  to 
restore  tile  taken  up  by  him,  and  to  remove  the  earth  from 
an  open  ditch  filled  up  by  him,  and  enjoining  him  from  there- 
after interfering  with  the  same  as  a  drain  from  appellees' 
lands. 
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It  was  shown  that  James  Wilson  and  appellant  owned  for 
many  years  adjoining  lands.  There 'was  a  highway  on  the 
line  between  them.  There  was  a  pond  on  Wilson's  land, 
and  appellant's  land  was  lower  and  in  the  direction  of  the 
natural  drainage.  Each  party  made  and  maintained  an  open 
ditch  on  his  land  by  plowing  and  scraping  it  out  as  an  out- 
let for  the  water  which  passed  along  the  ditch  and  through 
a  culvert  in  the  road.  By  this  means  the  water  in  the  pond 
was  lowered,  but  the  pond  was  not  entirely  drained.  In 
the  fall  of  1890,  a  son  of  James  Wilson,  at  the  instance  of 
his  father,  went  to  appellant  to  make  an  arrangement  to 
drain  the  pond  by  laying  tile  on  appellant's  land  to  a  low 
place  along  the  line  of  the  open  ditch  where  there  had  been 
a  well  which  had  been  filled  up.  Appellant  consented,  and 
paid  for  the  tile,  and  Wilson  hauled  the  tile  and  put  them 
in.  In  the  fall  of  1893,  appellant  found  that  the  water  from 
the  tile  had  washed  the  open  ditch  below  to  a  depth  of  two 
feet  and  about  ten  feet  wide,  and  was  dissatisfied  with  that 
result.  He  commenced  taking  up  the  eight  inch  tile  and 
substituting  four  inch  tile.  This  suit  followed,  and  appel- 
lant afterward  filled  up  the  open  ditch  below  the  tile  and 
planted  it  in  corn  with  the  rest  of  the  field. 

It  is  claimed  that  appellant's  consent  or  agreement  was 
conditional,  and  that  the  condition  was  that  the  tile  should 
not  do  him  any  harm.  The  evidence  justified  the  court,  in 
our  opinion,  in  the  finding  that  there  was  no  such  condition. 

The  second  claim  is  that  the  license  only  extended  as  far 
as  the  tile  was  laid,  and  that  there  was  no  agreement  that 
the  water  might  flow  from  the  end  of  the  tiling  across  ap- 
pellant's land,  and  therefore  he  could  shut  up  the  outlet. 
The  open  ditch  existed  from  the  end  of  the  tiling  when  it 
was  laid,  and  it  is  clear  that  the  understanding  was  that 
the  title  would  discharge  water  into  it,  which  would  be  con- 
ducted by  that  means  across  appellant's  land.  The  act  con- 
cerning ditches  constructed  by  license,  in  force  July  1, 1889, 
prohibited  appellant  from  filling  it  up  or  in  any  manner 
interfering  with  it,  without  the  consent  of  all  the  parties  to 
the  arrangement.    3  Starr  &  Curtis'  Stat.  475. 
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Appellant  filed  an  amendment  to  his  answer  claiiiiing  the 
benefit  of  the  statute  of  frauds,  and  it  is  argued  that  the 
license  in  question,  not  being  in  writing,  was  within  the 
statute.  This  contention  is  met  bv  the  act  of  3  889  above 
referred  to,  which  provides  that  such  license,  consent  or 
agreement  need  not  be  in  writing  but  may  be  verbal,  and 
may  be  inferred  from  the  acquiescence  of  the  parties  in  the 
construction  of  such  drain. 

It  is  said  that  the  tile  extended  beyond  the  pond  which 
was  to  be  drained,  but  the  evidence  shows  the  contrary. 

Appellees  are  owners  of  the  lands  of  said  James  Wilson, 
who  died  since  the  making  of  the  agreement  and  construc- 
tion of  the  drain,  and  devised  the  lands  to  them.  We  see 
no  error  in  the  record  and  the  decree  is  affirmed. 

Opinion  per  Curiam. 

Petition  for  rehearing  claims  that  this  court  did  not  notice 
appellant's  claim  for  damages,  resulting  to  him  by  reason  of 
the  water  flowing  out  of  appellees'  eight  inch  tile  into  the 
open  ditch  on  his  land,  washing  the  open  ditch  deeper  and 
wider  and  thereby  damaging  his  land. 

As  to  that  matter  we  were  and  are  of  the  opinion  that  by 
not  providing  for  such  a  contingency  in  the  contract  undor 
which  appellees'  tile  was  laid,  appellant  can  not  set  up  such 
a  claim. 

It  was  not  agreed  appellees  should  ever  pay  any  damages 
resulting  from  the  laying  of  the  tile. 

If  the  damage  was  unforeseen,  it  is  appellant's  misfortune 
in  not  providing  against  it. 

Appellant  now  asks  the  court  to  so  modify  the  decree  or 
send  the  case  back  to  the  Circuit  Court  with  directions  so 
to  modify  it,  as  to  allow  him  to  furnish  appellees  an  outlet 
for  the  flow  of  the  water  through  his  tile  as  originally  laid 
on  appellant's  land  and  before  taken  up  by  him. 

We  see  nothing  unreasonable  in  this;  all  appellees  can  ask 
is  a  sufficient  outlet  for  the  water  flowing  through  the  eight 
inch  tile. 

This  court  then  orders  and  adjudges  that  the  decree  of 
the  Circuit  Court  be  modified  as  follows: 
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It  is  adjudged  and  decreed  that  the  said  John  T.  Parker 
immediately  restore  the  said  eight  inch  tile  and  open  ditch 
to  its  former  state  of  usefulness  and  permit  the  waters  to 
flow  therein  as  they  did  flow  before  said  tile  was  taken  lip 
and  said  open  ditch  flUed  in,  or,  that  appellant  connect  an 
eight  inch  tile  with  appellees'  tile,  after  the  same  is  restored, 
and  carry  the  same  through  the  course  of  the  open  ditch 
with  sufficient  fall  to  give  appellees'  tile  as  good  an  outlet 
as  it  had  before  it  was  disturbed,  or  as  it  had  when  first 
laid,  and  that  said  last  named  tile  be  carried  to  a  complete 
outlet  as  good  as  the  ditch  had,  so  as  to  afford  appellees  an 
outlet  for  their  water*  as  good  as  the  open  ditch  afforded 
before  it  was  filled  up  and  the  tile  taken  up,  and  that  when 
such  tile  is  completed  appellant  may  fill  up  the  earth  over 
said  tile.  It  is  further  ordered  that  the  appellant  pay  all 
the  costs  in  this  court. 

The  decree  of  the  court  below  is  affirmed  with  the  excep- 
tion as  above  modified. 


Bevilo  Oliver  v.  Abner  B.  Smith. 

1.  Set-off — Unauthorized  Note. — ^A  note  signed  in  the  name  of  the 
plaintiff  by  his  attorney,  but  without  authority,  can  not  be  set  off 
against  him  in  a  suit  for  goods  sold,  eto. 

Assumpsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Livings- 
ton Coimty;  the  Hon.  Alfred  Sample,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June 
1, 1896. 

W.  T.  Ament  and  A.  E.  Harding,  attorneys  for  appel- 
lant. 

G.  "W.  Patton,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  op  the  Court. 
Appellee  brought  this  suit  to  recover  the  value  of  tile 
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sold  and  delivered  to  appellant.  Appellant  sought  to  set 
oflF  a  note,  executed  by  W.  B.  Cornell,  as  attorney  for  ap- 
pellee, payable  to  the  order  of  E.  A.  Stare  and  assigned  by 
Stare  to  appellant.  There  was  a  trial  by  the  court.  The 
set-oflf  did  not  prevail  and  judgment  was  entered  against 
appellant  for  $233.97. 

A  reversal  is  asked  because  the  court  refused  to  allow  the 
set-off. 

In  1893,  appellee,  through  W.  B.  Cornell,  exchanged  prop- 
erty located  in  Texas  for  a  tile  plant  and  residence  belong- 
ing to  E.  A.  Stare,  located  at  Sibley,  Illinois.  After  the 
terms  of  the  trade  had  been  agreed  upon,  Stare  objected 
to  closing  it  for  the  reason  that  he  had  been  informed  that 
the  Texas  property  was  not  worth  what  appellee  had  rep- 
resented it  to  be  by  $500.  Appellee  was  then,  and  had 
been,  in  Texas.  Cornell,  without  further  communication 
with  appellee,  executed  the  note  in  controversy  and  deeds 
passed. 

The  main  questions  upon  the  trial  were  Cornell's  authority 
to  execute  the  note  and  appellee's  subsequent  ratification. 
There  was  certainly  no  express  authority  given  Cornell  to 
execute  a  note  for  appellee,  and  we  do  not  think  the  terms 
of  the  agency  imparted  such  authority. 

Cornell  testified  that  when  he  executed  the  note  it  was 
stipulated  between  him  and  Stare  that  appellee  should  not 
pay  it,  and  that  Stare  should  look  to  him  (Cornell)  alone 
for  payment,  as  it  was  understood  that  Cornell  was  to  take 
the  tile  plant  oflF  appellee's  hands.  If  the  court  believed  his 
testimony,  his  finding  that  the  instrument  was  executed 
without  authority  was  right,  notwithstanding  the  recitals 
in  it. 

When  appellee  learned  of  the  existence  of  the  note  he 
expressed  surprise,  and  Cornell,  in  his  presence,  told  Stare 
that  appellee  knew  nothing  of  it,  and  that  he  (Stare)  knew 
appellee  was  not  to  pay  it.  So  far  as  appellee  was  con- 
cerned the  note  was  then  repudiated. 

When  we  take  into  consideration  all  the  circumstances 
attending  the  trade  and  the  execution  of  the  note,  we  think 
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the  note  was  not  given  in  part  consideration  of  the  tile  fac- 
tory but  was  an  outside  matter  between  Cornell  and  Stare. 
With  the  views  we  entertain  of  the  case  we  consider  a 
discussion  of  the  propositions  of  law  offered  unnecessary. 
Judgment  affirmed. 


David  L.  Packingham  v.  James  A.  Harper. 

1.  TowNsmp  CJOLLBCTOR— ^n  Offlee  of  Profit,— The  office  of  township 
collector  is  one  of  profit,  within  the  meaning  of  Sec.  8,  Art.  IV,  of  the 
Constitution,  providing  that  no  person  holding  an  office  of  profit  under 
the  government  of  the  United  States,  except  the  office  of  postmaster, 
whose  annual  compensation  does  not  exceed  the  sum  of  $800,  shall 
hold  any  office  of  honor  or  profit  under  the  authority  of  this  State. 

2.  Postmaster — When  Ineligible  to  Hold  State  Office. — ^A  postmaster 
whose  annual  compensation  exceeds  $800  is  ineligible  to  hold  any  office 
of  honor  or  profit  under  the  authority  of  this  State. 

8.  Officers— ^jfcc^  of  Accepting  Federal  Appointment. — ^The  effect 
of  accepting  the  appointment  of  postmaster  by  a  person  elected  but  not 
qualified  as  township  collector,  is  to  forfeit  and  vacate  the  office  of  col- 
lector; to  formally  tender  a  resignation  or  be  ousted  by  legal  proceed- 
ings is  unnecessary, 

,  4.  SA.TAR— Holding  Incompatible  PotsitionH, — ^.^  person  holding  an  office 
which  he  may  relinquish  voluntarily  vacates  it  when  he  accepts  another 
which  is  incompatible  with  it,  or  which  he  is  prohibited  by  law  from 
holding  in  connection  with  it 

Trespass  on  the  Case,  for  fees,  etc.  Appeal  from  the  Circuit  Court 
of  Marshall  County;  the  Hon.  Thomas  S.  Shaw,  Judge,  presidinpf. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1896. 

Statement  of  the  Case. 

Appellant  filed  his  declaration  in  case,  charginj}^  that  he 
was,  on  the  first  Tuesday  of  April,  1893,  elected  to  the  oifice 
of  collector  of  taxes,  for  the  town  of  Granville,  Putnam 
county,  Illinois;  that  he  took  the  required  oath  of  office, 
received  notice  from  the  county  clerk  of  the  amount  of  taxes 
to  be  collected  in  the  town,  executed  a  bond  as  required  by 
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law,  with  good  and  sufficient  securities,  and  tendered  it  to 
appellee,  who  was  supervisor  of  the  town,  and  requested  hira 
to  approve  it,  but  that  appellee  refused  to  approve  it,  where- 
fore he  was  deprived  of  the  honors  and  emoluments  of  the 
office  to  his  damage  of  $1,000. 

The  suit  was  commenced  in  the  Circuit  Court  of  Putnam 
County,  but  by  agreement  the  venue  was  changed  to  the 
Circuit  Court  of  Marshall  County. 

Various  pleadings  were  filed,  but  upon  the  trial  the  de- 
fendant withdrew  all  but  the  following  plea,  filed  by  him  : 

**  And  for  a  further  and  second  additional  plea  in  this 
behalf,  by  leave  of  court  first  had  and  obtained,  the  defend- 
ant, by  his  attorney  aforesaid,  says  the  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  against  him  by 
reason  of  anything  in  this  plaintiff's  said  declaration  con- 
tained, because  he  says  that  after  the  election  of  the  plaint- 
iff to  the  office  of  collector  of  the  said  town  of  Granville^ 
before  the  presenting  of  his  said  bond  to  this  defendant  for 
his  approval,  on,  to  wit,  the  first  day  of  December,  A.  D. 
1893,  the  said  plaintiff  had  been  duly  appointed  by  the 
Government  of  the  United  States,  to  the  office  of  the  post- 
master of  the  postoffice  of  Granville  in  Putnam  county,  in 
the  State  of  Illinois,  and  had  taken  the  oath  of  office  as  such 
postmaster,  and  had  received  and  accepted  from  the  said 
Government  of  the  United  States,  his  commission  as  post- 
master of  the  postoffice  of  Granville,  in  the  said  Putnam 
county,  in  the  State  of  Illinois. 

And  the  defendant  avers  that  the  annual  compensation  of 
said  postoffice  of  Granville,  in  the  said  county  of  Putnam 
and  State  of  Illinois,  to  which  the  plaintiff  became  and  waa 
entitled  as  such  postmaster  at  the  time  of  the  presentation 
of  said  bond  for  approval,  and  the  appointment  of  plaintiff 
as  postmaster  aforesaid,  exceeded  the  sum  of  three  hundred 
(300)  dollars;  that  it  was,  to  wit,  the  sum  of  three  hundred 
and  thirty-five  (335)  dollars;  wherefore,  and  by  reason 
of  the  premises,  the  plaintiff  at  and  before  the  time  of  pre- 
senting said  bond,  had  vacated  the  said  office  of  collector 
of  the  said  town  of  Granville,  and  the  defendant  was  not 

Vot.  LXVI  7 
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in  duty  bound  to  receive  the  said  bond  presented  to  him  as 
aforesaid,  and  approve  and  file  the  same,  and  this  he  is  ready 
to  verify,  wherefore  he  prays  judgment,"  etc. 

The  Circuit  Court  overruled  a  demurrer  to  this  plea,  and 
appellant  abiding  by  his  demurrer,  entered  judgment 
against  appellant  for  costs. 

BA.RNE8  &  Barnes,  attorneys  for  appellant;  Frank  Whit- 
ing, of  counsel. 

The  right  of  a  party  to  exercise  an  office  should  be  de- 
termined by  quo  warranto.  People  v.  Matteson  et  al.,  17 
111.  167. 

Quo  warranto  is  the  remedy  employed  to  test  the  actual 
right  to  an  office.  High  on  Ex.  Rem.  (2d  Ed.)  Sec.  018; 
People  V.  Whitcomb,  55  111.  176;  People  v.  Wyatt,  34  111. 
App.  454. 

Where  a  party  has  been  elected  to  an  office  and  has  ac- 
H)epted  and  acted  in  the  same,  the  title  to  the  office  in  such 
oase  can  not  be  decided  in  a  collateral  suit.  It  must  be  in 
ra  direct  proceeding  by  quo  warranto.  Lawson  v.  Kollen- 
:son,  61  111.  405. 

WiNSLow  Evans,  attorney  for  appellee;  W.  H.  Oasson, 
-of  counsel. 

At  common  law,  as  well  as  by  the  express  inhibition  of 
the  constitution,  the  two  offices  would  be  incompatible. 
The  discharging  fully  of  the  duties  of  the  office  of  collector 
would  necessarily,  to  some  extent,  conflict  with  the  dis- 
-charge  of  the  duties  of  the  office  of  postmaster.  The  post- 
'office  requires  constant  daily  attendance  during  all  the  busi- 
ness hours  of  the  day. 

The  office  of  collector  would  require  for  a  considerable 
^portion  of  the  time,  absence  on  the  part  of  such  collector 
from  the  postoffice,  and  therefore  the  discharge  of  the  two 
offices  would  conflict  and  at  common  law  they  would  be 
incompatible.  Dixon  v.  People  ex  rel.,  17  111.  191;  King  v. 
Tizzard,  9  B.  and  C.  418. 

-^  Offices  are  said  to  be  incompatible  and  inconsistent  so  as 
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not  to  be  executed  by  the  same  person  when  from  a  multi- 
plicity of  business  in  them  they  can  not  be  executed  with 
care  and  ability,  or  when  their  being  subordinate  and  inter- 
fering with  each  other,  induces  the  presumption  that  they 
can  not  be  executed  with  impartiality  and  honesty."  Throop 
on  Public.  Officers,  Sec.  33.  5  Bacon's  Abridgment,  title 
Officers,  K.  Incompatibility  in  offices  exists  where  the  nature 
and  duty  of  two  offices  are  such  as  to  render  it  improper 
from  considerations  of  public  policy  for  one  incumbent  to 
retain  both.  Dillon  on  Municipal  Corporations,  Sec.  166; 
Throop  on  Public  Officers,  Sec.  33. 

A  person  impliedly  resigns  an  office  held  by  him  when  he 
accepts  an  election  or  appointment  to  an  incompatible  office. 
Throop  on  Public  Officers,  Sec.  417. 

The  acceptance  of  an  incompatible  office  vacates  the  first 
office  and  that  result  follows  from  such  acceptance  without 
any  legal  proceedings  to  oust  the  party  from  his  first  office. 
Throop  on  Public  Officers,  Sec.  31. 

When  a  person  holds  an  office  which  he  is  at  liberty  to 
relinquish  at  his  own  pleasure,  the  acceptance  of  another  and 
incompatible  office  vacates  the  first  and  would  require  no 
legal  proceedings  to  effect  this  result.  1  Beach  on  Public 
Corporations,  Sec.  187. 

Mb.  Justice  Hakxer  delivered  the  opinion  of  the 
Court. 

Appellant  sued  to  recover  the  fees  and  emoluments  of 
the  office  of  town  collector,  which  he  was  deprived  of  by 
the  refusal  of  appellee,  as  supervisor  of  the  town,  to  approve 
his  bond. 

Appellee  pleaded  in  bar  that  after  appellant  was  elected 
collector  and  before  the  tender  of  his  bond  to  him  for  ap- 
proval, he  was  appointed  postmaster  at  Granville,  Illinois; 
that  he  qualified  as  such  postmaster,  received  his  commis- 
sion from  the  government  of  the  United  States,  entered 
upon  the  discharge  of  the  duties  of  such  office,  and  that  the 
emoluments  of  it  exceeded  the  sum  of  $300. 

The  court  held  the  plea  good  and  we  think  properly. 
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The  latter  part  of  Sec.  3,  Art.  IV  of  our  State  Constitu- 
tion reads :  "  Nor  shall  any  person  holding  any  office  of 
honor  or  profit  under  any  foreign  government,  or  under  the 
government  of  the  United  States  (except  postmaster  whose 
annual  compensation  does  not  exceed  the  sum  of  $300), 
hold  any  office  of  honor  or  profit  under  the  authority  of 
this  State." 

It  is  averred  in  the  plea  that  the  compensation  of  the 
postmaster  at  Granville  is  $335. 

The  office  of  town  collector  is  an  office  of  profit,  and  is 
under  the  authority  of  the  State. 

It  is  unnecessary  for  us  to  discuss  in  this  opinion  the  com- 
patibility or  the  incompatibility  of  the  two  offices.  It  is 
sufficient  for  us  to  say  that  the  constitutional  inhibition 
exists. 

What  was  the  eflfect  of  appellant's  acceptance  of  the 
office  of  postmaster  before  executing  and  tendering  for 
approval  his  bond  to  appellee  ? 

Clearly  the  forfeiture  and  vacation  of  his  office  as  town 
cellector.  To  formally  tender  his  resignation  or  be  ousted 
by  legal  proceeding,  was  not  necessary. 

Counsel  urge  with  great  vigor  that  appellee  assumed  to 
himself  power  that  did  not  belong  to  him,  i.  e.j  to  decide 
that  appellant  was  not  entitled  to  exercise  the  functions  of 
the  office,  and  that  quo  warranto  was  the  only  mode  by 
which  appellant's  right  could  be  tested. 

There  is  no  question  as  to  the  personal  eligibility  of  ap- 
pellant to  the  office  or  his  election  to  it.  Until  the  time 
that  he  accepted  the  position  of  postmaster,  he  was  the 
legally  elected  collector  for  the  town  of  Granville,  although 
he  had  not  entered  upon  the  discharge  of  his  duties;  but  we 
hold  that  by  accepting  the  office  of  postmaster  he  in  eflfect 
resigned  the  office  of  collector.  A  person  holding  an  office 
which  he  may  relinquish  voluntarily,  vacates  it  when  he 
acQepts  another  which  is  incompatible  with  it  or  which  he 
is  prohibited  by  law  from  holding  in  connection  with  it. 
Beach  on  Public  Corporations,  Sec.  197;  Throop  on  Public 
Office,  Sees.  31  and  417;  People  ex  rel.  v.  Hanifan,  96  111. 
420;  Stubbs  v.  Lee,  64  Maine,  195.    Judgment  affirmed. 
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James  Y.  B.  Hahany^  Administrator  of  John  W.  Mahany, 

T.  John  E.  Edwards. 

1.  Vbrdictts— JV6<  Manifestly  Against  the  Weight  of  the  Evidence. — 
Where  the  question  is  one  of  fact  for  the  jury,  if  the  verdict  is  not  mani- 
festly against  the  weight  of  the  evidence,  it  must  stand  as  decisive  of  the 
controveray, 

Repleyin  and  Trover. — Appeal  from  the  Circuit  Court  of  Stark 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  thia 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June  1, 
1896. 

Allen  P.  Millbb,  attorney  for  appellant. 

M.  Sha.llenbeegeb  and  Viotob  G.  Fdlleb,  attorneys  for 
appellee. 

Mb.  Pbesidino  Justice  Laoby  delivebed  the  opinion  of 
THE  Coubt. 

This  was  a  suit  in  replevin  and  trover  by  appellee  for  the 
recovery  of  a  mare,  claimed  by  him  to  have  been  purchased 
of  John  W.  Mahany  in  his  lifetime;  he  died  in  about  two 
days  after  the  alleged  purchase. 

The  mare  was  not  found,  and  appellee  recovered  in  the 
court  in  trover  the  sum  of  $150,  the  value  of  the  mare.  The 
main  contention  on  the  part  of  the  appellant  is  that  the  ver- 
dict is  against  the  weight  of  the  evidence,  though  com- 
plaint is  also  made  that  the  court  rejected  competent 
evidence  offered  by  appellant  and  admitted  improper  evi- 
dence on  the  part  of  appellee. 

The  appellant  could  not  be  a  witness  in  his  own  behalf  on 
his  own  motion  as  to  the  purchase  of  the  mare  and  so  had 
to  depend  on  his  son,  Fay  Edwards,  a  boy  attending  school, 
and  Harley  Guys 3.  Fay  Edwards  testified  that  he  heard 
the  bargain  of  purchase  and  sale  between  his  father  and 
Mahany,  now  deceased,  on  the  21st  of  November,  1894, 
about  1 1  o'clock,  between  Overmann's  drug  store  and  Sad- 
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dler's  clothing  store;  that  the  mare  was  purchased  by  his 
father  for  $150  and  paid  for  at  the  time.  Guyse  testified 
to  seeing  John  Mahany  and  the  appellant  standing  at  the 
town. hall,  between  the  same  stores,  and  heard  Edwards 
say  in  presence  of  Mahany,  that  he  had  bought  the  mare, 
and  Mahany  told  witness  that  Edwards  had  purchased  the 
mare. 

These  two  witnesses  were  corroborated  by  the  evidence 
of  George  Saddler,  the  owner  of  the  clothing  store  named, 
who  testified  that  he  saw  appellant  and  John  W.  Mahany 
walk  by  his  store,  and  saw  them  below  a;id  east  of  his  store 
together,  and  then  saw  them  sitting  on  the  stone  between 
the  two  stores,  but  he  could  not  fix  the  date;  thought  it  was 
in  the  forenoon  a  short  time  before  Mahany's  death.  This 
was  about  all  the  evidence  in  chief  on  appellee's  part  and 
was  clearly  sufficient  to  sustain  the  verdict  unless  over- 
thrown by  the  appellee's  evidence.  We  may  mention  the 
mare  was  not  present,  but  in  a  pasture  some  distance  away 
and  delivered  to  appellee  there,  if  the  evidence  is  to  be  be- 
lieved. 

To  rebut  this,  appellant  contended  that  the  evidence  of 
Fay  Edwards  and  Guyse  was  false  and  fabricated,  and  un- 
dertook to  prove  that  John  W.  Mahany  was  not  present  at 
the  time  and  place  testified  to  by  the  two  witnesses  named, 
and  no  such  conversation  could  have  taken  place  as  they 
testified  to  and  no  sale  could  have  been  then  made. 

But  the  evidence  was  not  conclusive;  it  depended  on  the 
memory  of  witnesses  as  to  the  hour  of  the  day,  and  is  of  a 
class  of  evidence  on  which  a  witness  may  be  easily  mistaken. 
The  different  statements  of  appellant  as  to  the  purchase,  and 
who  was  present,  and  the  day  he  purchased,  were  not  con- 
clusive t®  contradict  the  witnesses,  and  then  the  evidence  of 
Saddler  corroborated  them  somewhat. 

The  contradictions  of  Guyse's  testimony  was  also  a  ques- 
tion for  the  jury. 

Dr.  J.  W.  Short  also  testified  he  offered  Mahany  $275 
for  the  mare  three  days  before  his  death  and  he  refused. 
Appellant  was  called  and  explained  what  he  told  the  wit- 
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nesses  to  some  extent.  The  evidence  was  all  before  the  jury 
and  it  was  a  questioA  for  it  to  decide,  and  we  do  not  feel 
that  the  verdict  is  so  against  the  weight  of  the  evidence,  as 
that  it  should  be  set  aside.  The  evidence  of  appellant  that 
he  got  the  money  in  the  country  to  pay  for  the  mare  is  not 
abstracted  and  no  exception  appears  preserved.  We  will 
not  go  into  the  record  in  search  of  the  evidence.  The  ab- 
stract fails  to  show  any  objection  or  exception  to  George 
Hartley's  testimony. 

We  do  not  think  that  the  exclusion  of  the  inventory  of 
John  W.  Mahany's  estate,  to  show  the  extent  of  his  estate, 
was  reversible  error,  if  error  at  all.  It  had  a  very  remote 
bearing  on  the  question  of  whether  the  mare  was  sold,  and 
there  was  no  evidence  tending  to  show  that  Mahoney  was 
poor  or  in  needy  circumstances,  in  fact  nothing  to  contra- 
dict. It  was  not  claimed  that  the  mare  was  bought  cheaply 
because  MpJiany  was  in  needy  circumstances.  The  jury 
could  not  have  been  misled  on  that  point.  The  same  with 
the  date  of  justice  summons  excluded.  It  was  no  material 
contradiction  of  the  Guyse  testimony  to  dates.  He  testi- 
fied the  purchase  was  made  the  day  before  the  summons 
was  issued,  which  purported  to  be  on  22d  November,  1894. 

The  conversation  of  deceased  as  to  the  purchase  of  the 
mare  was  not  admissible. 

Seeing  no  error  in  the  record  of  sufficient  importance  to 
reverse^  the  judgment  of  the  court  below  is  affirmed. 


Ford  B.  Johnson  v.  The  People  of  the  State  of  lUinois. 

1.  Criminal  IjAW^Abandonment  of  Wife  and  Children— Venue,— 
The  venue  in  a  prosecution  under  the  act  of  June  17,  1898,  against  a 
husband  for  abandoning  his  wife  and  children,  is  properly  laid  in  the 
county  where  the  wife  and  children  are  sent  by  him,  and  where  they  be- 
come dependent,  no  matter  where  the  husband  may  be  residing  at  the 
time. 

2.  Wife  Abandonment— -W^ierc  the  Offense  is  Committed,— Where  a 
husband  sent  his  wife  and  children  to  her  mother  in  Peoria  county,  and 
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left  them  there  without  means  of  support,  to  become  dependent,  it  teas 
held  to  be  an  act  of  abandonment  in  Peoria  county,  and  properly  indict- 
able there,  although  the  husband  had  never  been  in  that  county. 

Indictment,  for  wife  abandonment.  Error  to  the  County  Court  of 
Peoria  County;  the  Hon.  Robert  H.  Loyett,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June 
1,  1896. 

Isaac  C.  Edwards,  attorney  for  plaintiff  in  error. 

The  principle  is  as  well  settled  as  is  any  other  applicable 
to  criminal  trials,  that  when  the  record  purports  to  contain 
all  the  evidence  given  on  the  trial  below  it  must  aflBrmatively 
appear  from  the  evidence  that  the  offense  charged  was  com- 
mitted in  the  county  alleged  in  the  indictment,  otherwise  a 
judgment  of  conviction  will  be  reversed.  Dougherty  v.  The 
People,  118  111.  163;  Buckrioe  v.  The  People,  110  111.  33; 
Moore  v.  The. People,  150  111.  405;  Eice  v.  The  People,  38 
111.  435;  Jackson  v.  The  People,  40  111.  405;  Sattler  v.  The 
People,  59  111.  68;  Ferkel  v.  The  People,  16  Brad.  310. 

KicHARD  J.  CooNEY,  State's  Attorney,  Frank  J.  Quinn, 
Assistant  State's  Attorney,  and  J.  A.  Weil,  attorneys  for  de- 
fendant in  error,  contended  that  the  offense  was  committed 
in  Peoria  county;  that  both  abandonment  and  neglect  took 
place  in  this  county,  or  in  other  words,  the  offense  was  com- 
mitted in  Peoria  county.  This  fact  is  to  be  determined 
from  all  the  evidence,  facts  and  circumstances  in  proof  sur- 
rounding the  alleged  offense.  Bland  v.  People,  3  Scam. 
364. 

There  is  a  difference  between  an  act  and  the  evidence  of 
it,  BO  that  the  prosecuting  witness'  testimony  as  to  what  took 
place  in  Iowa  and  Livingston  county,  Illinois,  was  proper, 
as  tending  to  prove  the  offense  in  Peoria  county.  Bishop's 
New  Criminal  Procedure,  Vol.  1,  Sec.  51;  Bland  v.  People, 
3  Scam.  364. 

The  personal  presence  of  the  offender  is  not  an  indispen- 
sable element  in  the  locality.  That  the  offender  must  be 
personallj^  present  is  but  a  popular  notion  of  the  lay  mind 
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and  not  found  in  the  law.  A  crime  is,  in  law,  committed  in 
tlie  place  where  the  doer's  act  takes  effect,  whether  he  is 
himself  in  such  place  or  not;  in  this  way,  one  may  even  per- 
petrate an  offense  against  a  State  or  country  upon  whose  soil 
he  never  set  foot.  Bishop's  New  Criminal  Procedure,  Vol. 
1,  Sec.  53;  Id.,  Vol.  1,  Sees.  110,  111. 

And  a  crime  which  ponsists  of  a  series  of  acts  whereof  a 
part  are  in  one  county  and  a  part  in  another,  can  not  by  the 
common  law  rules,  be  prosecuted  in  either,  unless  enough 
transpires  in  one  to  constitute  a  complete  offense.  The 
plaintiff  sent,  and  permitted  and  suffered  his  wife  and  chil- 
dren to  remain,  in  Peoria  county  from  about  October  1,  A.  D. 
1894,  to  May  1,  A.  D.  1895,  in  a  penniless  and  destitute  con- 
dition, wholly  abandoned  and  neglected;  even  under  the  rig- 
idity of  the  common  law,  he  would  be  triable  in  Peoria 
county.     Bishop's  New  Criminal  Procedure,  Sec.  54. 

The  same  may  be  implied  by  a  statute,  as,  if  it  creates  an 
offense  which  in  terms  consists  of  acts  both  within  and  with- 
out the  State,  an  indictment  will  lie  in  the  county  wherein, 
within  the  State,  the  domestic  part  of  the  transaction  occurs, 
for  otherwise  the  enactment  would  be  inoperative.  Obvi- 
ously, too,  a  new  offense  entirely  within  the  State  may  be 
created  by  such  statutory  words  as  will  bring  it  within  the 
same  principle;  by  necessary  implication,  therefore,  author- 
izing proceedings  in  a  county  wherein  a  part  only  of  the 
guilt  was  incurred.  Bishop's  New  Criminal  Procedure, 
Vol.  1,  Sec.  56. 

From  the  common  law  rule  that  no  more  need  be  done 
within  the  county  than  is  strictly  necessary  to  the  crime,  it 
follows  that  what  is  parcel  of  it  or  not  at  the  election  of  the 
prosecution,  or  is  mere  evidence,  need  not  be  taken  into 
the  account.  Bishop's  New  Criminal  Procedure,  Vol.  1, 
Sec.  57. 

If  a  father  send  his  wife  and  infant  child  into  another 
county  and  fail  to  provide  for  the  child's  support,  the  aban- 
donment is  voluntary  and  willful  and  a  misdemeanor, 
though  he  have  sufficient  cause  for  refusing  to  live  with  the 
mother.    Bennefield  v.  State,  4  S.  E.  (Ga.)  Rep.  869. 
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Mb.  Justice  Csabtbee  delivered  the  opinion  of  the 
Court. 

This  was  an  indictment  found  under  the  act  of  June  17, 
1893  (Rev.  Stat.  1895,  p.  688,  Sec.  480),  charging  the  defend- 
ant with  having  abandoned  his  wife  and  two  children  under 
the'  age  of  twelve  years,  and  neglecting  and  refusing  to 
maintain  and  provide  for  them  at  and  within  said  Peoria 
county. 

The  case  was  certified  to  the  County  Court,  and  upon  a 
trial  by  jury,  the  defendant  was  convicted,  and  a  motion 
for  new  trial  being  overruled,  he  was  sentenced  to  pay 
a  fine  of  $100  and  costs.  The  defendant  prosecutes  this 
writ  of  error  and  insists  upon  a  reversal,  mainly  on  the 
ground  that  the  court  was  without  jurisdiction  to  try  him 
in  Peoria  countv. 

It  is  conceded  that  the  defendant  and  his  wife,  Laura  C. 
Johnson,  were  duly  married  on  January  8,  1882,  and  that 
they  have  two  children,  Gerald  Johnson,  aged  eleven  years, 
and  George  Johnson,  aged  eight  years.  Defendant  and 
his  wife  were  married  in  Peoria  county  at  the  home  of 
the  wife's  parents,  and  lived  together  at  various  places  in 
Nebraska,  Pennsylvania  and  Iowa,  until  the  month  of  Sep- 
tember, 1894,  when  they  were  living  at  Sioux  City,  Iowa, 
at  which  time  and  place  a  separation  occurred,  and  since 
then  they  have  not  lived  together.  There  is  some  con- 
flict in  the  evidence  as  to  the  reasons  for  this  separation, 
and  we  do  not  deem  it  a  very  material  question;  but  it  is 
not  denied  that  defendant  left  the  home  where  he  had  been 
living  with  his  wife  and  children,  and  thereafter  did  very 
little,  if  anything,  for  their  support,  so  that,  as  the  wife 
claims,  she  was  compelled  to  and  did  leave  the  State  of 
Iowa,  and,  with  her  two  children,  returned  to  her  mother's 
home  in  Peoria  county,  Illinois,  where  she  has  since  re- 
sided, the  defendant  doing  nothing  whatever  for  her  sup- 
port, or  that  of  the  children,  since  she  came  to  this  Stat«. 

About  October  1, 1 894,  shortly  after  his  wife  and  children 
had  left  the  State  of  Iowa,  the  defendant  returned  to  Illi- 
nois, and  went  to  live  with  his  mother,  at  Pontiac,  in  Liv- 
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ingston  coanty.  Mrs.  Johnson  testifies  that  she  arrived  at 
Peoria,  September  29,  18M,  and  that  she  had  not  seen  the 
defendant  for  a  week  before  she  left  Iowa,  and  then  only 
on  the  street.  That  he  had  left  her  a  month  before  that. 
Learning  that  the  defendant  was  at  Pontiac,  on  March  22, 
1895,  the  wife  took  one  of  the  children  with  her  and  went 
to  see  the  husband,  staying  with  him  at  Pontiac  from  Fri- 
day until  the  following  Wednesday.  She  testifies  that  he 
promised  her  he  would  do  right  and  go  to  work,  and  send 
her  money;  that  he  took  her  to  the  depot  and  bought  a 
ticket  for  her,  and  sent  her  back  to  Peoria,  and  promised  to 
be  over  in  two  or  three  weeks,  and  that  she  left  him  with 
that  promise,  and  that  that  was  the  reason  she  left  Pontiac 
and  came  back  to  Peoria;  that  he  did  not  come  to  Peoria, 
nor  send  her  any  money,  and  has  done  nothing  for  her  sup- 
port, or  that  of  the  children,  since  September,  1894.  The 
defendant  nowhere  denies  this  conversation,  nor  that  he 
sent  his  wife  back  to  Peoria  county  and  promised  to  support 
her  and  the  children  there,  and  yet,  within  the  same  month 
of  March,  defendant  wrote  a  letter  to  his  wife,  telling  her 
that  his  "  days  of  providing  for  her  were  over." 

Upon  these  facts,  we  think  the  venue  was  properly  laid 
in  Peoria  county,  although  the  defendant  had  not  been  in 
that  county  for  several  years  prior  to  March,  1894. 

If  the  defendant  can  not  be  indicted  and  tried  in  Peoria 
county,  he  can  not  be  punished  anywhere.  It  may  be  con- 
ceded that  under  the  laws  of  this  State  a  defendant  can 
only  be  tried  in  the  county  where  the  offense  was  committed. 
Hence,  if  the  defendant  in  this  case  did  not  abandon  his 
wife  and  children  in  Peoria  county,  he  was  improperly  tried 
and  convicted  there.  But  it  is  to  be  observed  that  the  pe.r- 
sonal  presence  of  the  offender  is  not  always  an  indispen- 
sable element  in  fixing  the  local  jurisdiction  of  a  criminal 
offense.  A  crime  is,  in  legal  contemplation,  committed  in 
the  place  where  the  doer's  act  takes  effect,  whether  he  is 
himself  in  such  place  or  not;  in  this  way  one  may  even  per- 
petrate an  offense  against  a  State  or  county  upon  whose  soil 
be  never  set  foot.  1  Bishop's  New  Grim.  Proc.,  53;  1  Bish- 
op's New  Crim.  Law,  110-111. 
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In  the  case  of  Bennefield  v.  State,  4  S.  E.  Eep.  869,  the 
precise  question  here  involved  was  before  the  Supreme  Court 
of  Georgia,  and  determined  adversely  to  the  contention  of 
plaintiff  in  error.  In  its  opinion,  delivered  by  Simmons,  J., 
the  court  says :  "  It  is  argued  that  the  court  found  contrary 
to  law,  because  the  separation  of  the  husband  and  wife  oc- 
curred in  Heard  county,  and  therefore  the  court  in  Carroll 
county  had  no  jurisdiction  to  try  the  case.  The  record  dis- 
closes the  fact  that  while  the  separation  between  husband 
and  wife  took  place  in  Heard  county,  the  husband  hired  one 
Sheats  to  move  his  wife  and  child  to  her  father  in  Carroll 
county.  The  child,  according  to  the  evidence,  was  not  de- 
pendent and  destitute  in  Heard  county,  but  became  so  only 
after  it  was  left  in  Carroll  county;  and  from  the  time  of  the 
separation  up  to  the  trial  of  the  case,  the  husband  had  never 
contributed  a  cent  toward  the  support  and  maintenance  of 
the  child.  We  think  that  w^here  si  husband  voluntarily  and 
willfully  separates  from  his  wife  in  one  county,  and  sends 
her  by  his  agent  into  another  county,  and  his  children  there 
become  dependent  and  destitute,  he  is  indictable  in  the  latter 
county,  because  it  was  by  his  act  that  they  were  removed 
from  one  county  to  another.  In  this  case  the  husband's 
agent  carried  the  child  from  Heard  into  Carroll.  It  was  the 
same  as  if  he  had  stood  upon  the  county  lines  between  Heard 
and  Carroll,  and  had  pushed  his  child  across  the  line  into 
Carroll,  and  then  left  it  dependent  and  destitute.  If  the  law 
were  otherwise,  it  would  be  an  easy  matter  for  people  who 
wish  to  get  rid  of  their  wives  and  offspring,  to  send  them  to 
a  different  county,  and  leave  them  dependent  and  destitute 
in  that  county,  and  avoid  indictment  under  this  statute.  We 
therefore  hold  that  the  court  in  Carroll  county  had  jurisdic-, 
tion  of  this  offense  under  the  facts  disclosed  by  the  record, 
and  that  the  court  committed  no  error  in  refusing  a  new 
trial  on  this  ground." 

The  statute  under  which  the  prosecution  was  had  in  the 
case  cited,  was  similar  to  the  one  under  which  plaintiff  in 
error  was  indicted.  If  the  reasoning  of  the  court  above 
quoted  is  sound,  and  we  think  it  is,  then  it  is  equally  appli- 
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cable  to  the  case  at  bar  as  to  the  one  the  Georgia  Court  had 
under  consideration.  Here,  the  plaintiff  in  error  took  his 
wife  and  child  to  the  depot,  bought  a  ticket  for  his  wife  and 
sent  them  to  Peoria  county,  with  a  promise  to  join  them 
there  and  support  them. 

Judging  from  his  letter  of  a  few  days  afterward,  above 
referred  to,  he  never  intended  to  fulfil  this  promise,  but  the 
intent  to  abandon  was  consummated  after  they  reached 
Peoria  county,  and  it  can  not  be  said  they  were  abandoned 
in  Livingston  county.  It  can  make  no  difference  that  the 
wife  had  been  living  with  her  mother  in  Peoria  county  be- 
fore she  went  to  Pontiac  to  see  her  husband  and  claim  that 
support  she  was  entitled  to  under  the  law.  When  he  sent 
her  back  to  Peoria  county  under  the  circumstances  appear- 
ing in  the  evidence,  she  went  with  his  consent  and  assist- 
ance, and  she  and  her  children  became  dependent  and  aban- 
doned in  Peoria  county,  by  reason  of  his  failure  to  support 
them  there,  as  he  promised  to  do  when  he  sent  them  away. 
We  therefore  hold  that  the  indictment  and  trial  in  Peoria 
county  was  proper. 

Objections  are  urged  to  the  rulings  of  the  court  in  per- 
mitting counsel  for  the  people  to  ask  certain  questions  of 
the  plaintiff  in  error  on  his  cross-  examination.  While  a 
witness  in  his  own  beha  If,  he  had  sworn  to  certain  alleged 
facts  touching  his  relations  with  his  wife,  his  condition  of 
health,  and  the  causes  of  separation,  and  as  to  whose  was 
the  fault;  and  in  view  of  his  testimony  on  these  subjects, 
we  do  not  think  it  was  error  for  the  court  to  permit  counsel 
for  the  people  to  ask  him  on  cross-examination  as  to 
whether  or  not  he  had  had  the  syphilis  and  communicated 
it  to  his  wife,  and  concerning  his  trip  to  Chicago  to  the 
World's  Fair  with  another  woman,  and  questions  of  that 
kind,  which  seem  to  have  bsen  fairly  germain  to  the  sub- 
ject-matter of  the  inquiry  then  before  the  jury.  In  this 
action  of  the  court  we  think  there  was  no  prejudicial 
error. 

We  think  the  law  of  the  case  was  fairly  given  to  the  jury 
and  we  find  no  error  in  giving  or  refusing  instructions. 

The  judgment  will  be  afilrmed. 


110  Appellate  Courts  of  Illinois. 

Vol.  66.]  Wiener  v.  Straus. 


Dayid  Wiener  t.  Abraham  Straas  et  aL 

1.  Fraud — Vendor  and  Vendee. — If  the  purchaser  from  a  fraudulent 
vendor  buys  with  notice  of  the  fraudulent  intent  of  h^  vendor,  he 
stands  in  his  vendor^s  shoes,  and  notice  may  be  inferred  from  the  exist- 
ence of  certain  facts  and  circumstances  that  would  place  a  man  of 
ordinary  prudence  on  inquiry  with  reference  to  the  conduct  of  his 
grantor. 

Replevin. — Error  to  the  Circuit  Court  of  Will  County;  the  Hon.  Dor- 
RANCB  DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  December 
term,  1895.     Affirmed.    Opinion  filed  June  1, 1896. 

George  S.  House,  attorney  for  plaintiff  in  error. 
P.  Shutts,  attorney  for  defendants  in  error. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

The  defendants  in  error,  Abraham  Straus  and  Victor 
Glaser,  partners  as  Straus,  Glaser  &  Co.,  wholesale  clothing 
merchants  in  the  city  of  Chicago,  sold  to  Mrs.  C.  Lewis,  trad- 
ing under  the  name  of  0.  Lewis  &  Co.,  doing  a  retail  business 
in  the  city  of  Joilet,  a  bill  of  goods  amounting  to  $310.75. 
Her  husband,  Jacob  Lewis,  had  the  management  of  her  busi- 
ness. Hiram  Livinsohn  was  traveling  salesman  for  defend- 
ants in  error,  and  had  sold  goods  before  that  time  to  plaint- 
iff in  error  through  Jacob  Lewis,  the  business  agent.  The 
negotiation  concerning  the  bill  of  goods  in  question  was 
carried  on  between  Livinsohn  and  Jacob  Lewis  at  Joliet, 
January  18,  1893,  the  goods  sold  at  that  time  consisting 
mostly  of  children's  and  youth's  clothing. 

A  part  of  the  goods  were  shipped  from  Chicago  con- 
signed to  C.  Lewis  &  Co.,  on  the  tenth  day  of  March,  1893, 
and  the  next  day  delivered  at  the  store  of  C.  Lewis  &  Co., 
at  Joliet,  by  the  truckman. 

On  the  14:th  of  March,  1893,  Mrs.  Lewis,  trading  as  C. 
Lewis  &  Co.,  sold  all  the  goods  in  her  store,  including  the 
goods  received  from  the  defendants  in  error,  to  David 
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Wiener,  the  plaintiff  in  error,  and  on  the  same  day  delivered 
to  him  the  possession  of  the  goods,  and  the  plaintiff  in  error 
took  actual  possession  of  them,  and  removed  them  to  the 
store  occupied  by  him.  Ko.  127  Jefferson  street,  where  he 
was  carrying  on  the  business  of  retail  clothing  merchant. 

On  the  evening  of  March  15,  1893,  defendants  in  error, 
through  their  salesman,  Livinsohn,  ascertaining  that  the 
goods  were  in  possession  of  the  plaintiff  in  error,  on  the  next 
day  sued  out  a  writ  and  replevied  the  goods  and  the  goods 
were  shipped  back  to  Chicago  to  defendants  in  error. 

Plaintiff  in  error  pleaded  non-cepit^  non-detinet,  and 
property  in  plaintiff  in  error. 

The  case  was  tried  by  jury,  which  rendered  a  verdict  find- 
ing the  right  of  property  and  of  possession  in  defendants  in 
error;  motion  for  a  new  trial  was  overruled  and  judgment 
rendered  against  plaintiff  in  error  for  costs;  from  this  judg- 
ment this  appeal  was  taken. 

The  defendants  in  error,  to  sustain  their  cause  of  action, 
relied  upon  the  claim  that  the  transaction  of  bargain  and 
sale  between  them  was  fraudulent  in  law,  and  that  the  ship- 
ment and  delivery  of  the  goods  to  C.  Lewis  &  Co.,  in  pur- 
suance of  date  January  18, 1893,  did  not  vest  in  Mrs.  Lewis 
or  C.  Lewis  &  Co.,  the  title  and  ownership  of  the  goods. 

There  is  only  a  question  of  fact  in  the  case  whether  the 
goods  were  purchased  in  the  first  place,  fraudulently,  with 
the  intention  on  the  part  of  C.  Lewis  &  Co.  not  to  pay  for 
them,  and  whether  plaintiff  in  error  was  a  bona  fide  pur- 
chaser of  the  goods  from  C.  Lewis  &  Co. 

Upon  the  question  of  fact  presented  to  the  jury  by  the 
evidence  we  have  no  doubt  but  that  the  jury  were  fully 
justified  in  returning  a  verdict  for  defendants  in  error. 

Judging  from  the  false  and  fraudulent  representations  of 
Jacob  Lewis,  the  husband  and  business  manager  of  his  wife, 
C.  Lewis,  as  to  her  financial  ability,  as  testified  to  by  Livin- 
sohn, which  the  jury  had  a  right  to  believe,  we  think  the 
jury  was  fully  justified  in  its  verdict.  The  plaintiff  in  error, 
as  the  evidence  tended  to  show,  was  the  brother  of  Mrs. 
Lewis,  and  purchased  the  goods  of  her  with  fraudulent  in- 
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tent  to  cover  them  from  her  creditors  and  with  knowledge 
of  her  fraudulent  intent. 

There  was  no  question  of  law  in  the  case.  It  would  have 
been  error  for  the  court,as  requested  by  the  plaintiff  in  error, 
to  have  instructed  the  iurv  to  find  in  his  favor  on  the  evi- 
dence,  and  therefore  there  was  no  error  in  refusing  it.  It 
is  unnecessary  to  review  the  evidence  in  the  case.  The 
judgment  of  the  court  below  is  therefore  affirmed. 


City  of  Kankakee  v.  Trustees  Illinois  Eastern  Hospital. 

1.  Cities  and  Villaqes — Duty  to  Keep  Sewers  in  Repair. — It  is  the 
duty  of  a  city,  having  established  a  sewer,  to  keep  it  in  repair,  and  to  see 
that  it  does  not  become  a  nuisance.  And  this  duty  it  may  be  compelled 
to  perform  by  a  bill  in  equity,  for  the  abatement  of  the  nuisance. 

Bill  to  Abat.e  a  Nuisance. — Appeal  from  the  Circuit  Court  of  Kanka- 
kee County;  the  Hon.  Charles  Starr,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June  1, 
1896. 

Paddock  &  Coopeb,  attorneys  for  appellant. 

Granger  &  Davidson,  attorneys  for  appellees;  "W.  R. 
Hunter,  of  counsel. 

Mr.  Justice  Harker  delivered  the  opinion  op  the  Court. 

This  suit  was  commenced  by  the  trustees  of  the  Hospital 
for  the  Insane  at  Kankakee  for  the  purpose  of  compelling 
appellant  to  repair  a  certain  sewer,  with  which  the  city  had 
permitted  the  hospital  to  connect,  and  to  restrain  it  from 
stopping  up  or  removing  the  same.  On  the  hearing  in  the 
Circuit  Court  the  relief  prayed  for  in  the  bill  was  granted* 

The  following  are  the  material  facts  as  disclosed  by  the 
record  before  us.  In  1877,  before  the  location  of  the  Illinois 
Eastern  Hospital,  the  city  council  of  Kankakee,  as  an  induce- 
ment to  the  commissioners  representing  the  State  and  the 
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proposed  hospital,  passed  a  resolution  pledging  the  city  to 
construct  a  good  sewer  of  sufficient  capacity  from  the  lands 
of  the  hospital  to  the  Kankakee  river  if  the  commissioners 
would  locate  the  hospital  upon  certain  lands  adjacent  to  the 
south  side  of  the  city.  The  hospital  was  so  located  and  build- 
ings erected  upon  the  lands,  which  now  accommodate  over 
two  thousand  patients.  The  city  constructed  a  sewer  eighteen 
inches  in  diameter,  within  its  corporate  limits,  and  through 
the  streets  to  the  river  at  a  point  below  where  its  water  sup- 
ply is  obtained,  and  permitted  the  hospital  authorities  to  con- 
nect with  it.  The  sewer  from  the  hospital  buildings  has 
been  connected  with  the  one  in  question  ever  since  its  con- 
struction. It  is  the  only  outlet  through  which  the  sewerage 
of  the  institution  can  pass  and  is  of  ample  capacity,  if  kept 
clear  and  in  good  repair.  Of  late  years  the  city  has  neglected 
this  sewer  and  has  suffered  the  roots  of  trees  and  other  ob- 
structions to  accumulate  in  it  to  such  an  extent  that  the 
sewerage  was  not  carried  off,  thereby  creating  a  nuisance. 

Assuming  that  this  suit  is  one  to  enforce  the  performance 
of  a  contract,  counsel  for  appellant  have  argued  with  great 
vigor  that  the  agreement  to  construct  the  sewer,  in  con- 
sideration of  the  commissioners  locating  the  hospital  on 
lands  adjacent  to  the  city,  and  the  subsequent  construction 
of  it  were  ultra  vires.  They  also  contend  that  the  decree 
compels  the  city  to  do  more  than  the  agreement,  which  was 
simply  to  construct  a  sewer,  not  to  keep  it  in  repair.  Theii 
argument  is  upon  a  misconception  of  the  scope  of  the  bill 
and  decree.  The  law  is  well  settled  in  this  State  that  a 
municipal  corporation  can  not  incur  obligations  except  for 
corporate  purposes.  It  must  be  conceded  that  the  building 
of  a  sewer  for  the  excFusive  use  of  a  State  institution,  located 
outside  of  the  city  limits,  is  not  a  corporate  purpose.  A 
contract  to  build  such  a  one  in  consideration  of  the  location, 
of  the  institution  at  a  particular  place  is  ultra  vires  and  can 
not  be  enforced.  Livingston  County  v.  Weider,  64  111.  427; 
Sleight  et  al.  v.  Peoi)le  ex  rel.,  74  111.  47. 

This  suit,  however,  is  not  to  enforce  the  performance  of  a 
contract,  but  to  abate  a  nuisance  and  prevent  the  doing  of 
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an  act  which  would  endanger  the  health  of  a  large  number 
of  the  State's  citizens  and  wards. 

The  sewer  in  question  is  a  legitimate  improvement  of  the 
city.  Constructed  entirely  within  the  corporate  limits  and 
within  the  public  streets,  it  is  exclusively  within  the  con- 
trol of  the  corporate  authorities.  Several  residents  and  tax 
payers  of  the  city  have,  by  permission  of  the  city  council, 
connected  with  it.  It  is  the  duty  of  the  city,  having  estab- 
lished it,  and  made  it  a  public  sewer,  to  keep  it  in  repair  to 
the  same  extent  that  it  is  to  keep  in  repair  one  of  its  streetF. 

We  are  disposed  to  regard  the  resolution  of  the  city  coun- 
cil, passed  in  1877,  the  construction  of  the  sewer,  and  the 
action  taken  by  the  trustees  in  connecting  the  hospital 
sewer  with  it,  as  amounting  simply  to  permission  on  the 
part  of  the  city  to  the  hospital  authorities  to  connect  with 
a  public  sewer  of  the  city  and  an  acceptance  and  exercise  of 
the  permission  by  them. 

We  are  therefore  of  the  opinion  that  the  decree  rendered 
by  the  Circuit  Court  is  proper.    Decree  affirmed. 


City  of  Elgin  v.  George  N.  Day, 

1.  Variance — Must  he  Raised  in  the  Court  Below. — Tlie  question  of 
A  variance  can  not  be  raised  for  the  first  time  in  this  court. 

Trespass  on  the  Case.— Damages  by  changing  the  grade  of  a  street. 
Appeal  from  the  City  Court  of  Elgin;  the  Hon.  R.  P.  Goodwin,  Judge 
presiding.  Heard  in  this  court  at  the  December  term,  1895.  Affirmed. 
iOpiiiion  filed  June  1,  1896. 

C.  F.  Irwin,  attorney  for  appellant. 

Frank  E.  Shopen,  attorney  for  appellee;  Joslyn  & 
SoHULTz,  of  counsel. 

Mr.  Presiding  Justice  Laoet  delivered  the  opinion  of 
THE  Court. 
This  was  a  suit  by  appellee  in  case  against  appellant  to 
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recover  damages  to  his  premises,  which  was  a  dwelling 
house  on  lot  8,  of  Enos  and  Joslyn's  subdivision  of  said  city 
of  Elgin,  fronting  on  Fremont  street,  by  means  of  the  city, 
after  having  fixed  the  grade,  and  given  the  same  to  appel- 
lee in  view  of  his  erecting  his  dwelling  house  thereon,  and 
after  he  had  erected  it  in  conformity  with  such  grade  chang- 
ing and  lowering  the  grade  of  the  street  so  as  to  leave  appel- 
lee's premises  "  on  a  hill,"  thereby  cutting  oflf  his  ingress  and 
egress  to  and  from  Fremont  street,  thereby  greatly  injuring 
wd  damaging  the  same. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict 
for  appellee  for  $100,  for  which  judgment  was  rendered 
against  appellant.  The  appellant  claims  that  there  was  a 
variance  between  the  proof  and  the  declaration.  This  point 
is  not  well  taken.  Even  if  there  was  any  variance  between 
the  declaration  and  proof,  which  we  do  not  think  there 
was,  appellant  could  not  avail  of  such  supposed  error  in  this 
court,  for  the  reason  that  the  objection  was  not  raised  in  the 
court  below. 

Such  objections  can  not  be  raised  for  the  first  time  in  this 
court.  Ottawa,  Oswego  &  Fox  Kiver  E.  K.  Co.  v.  Mc- 
Wrath,  91  III.  104;  St.  Clair  Co.  Benevolent  Society  v.  Fiet- 
sam,  97  111.  474;  Harris  v.  Shebek,  151  111.  287;  C.  &  A.  K. 
R.  Co.  V.  Byrum,  153  111.  131;  Stearns  v.  Reidy,  135  111.  119; 
Foltz  V.  Hardin,  139  111.  405;  Ransom  v.  McCurley,  140  111. 
248.  The  appellee  had  cause  of  action  without  reference 
to  appellee's  allegation  in  the  declaration  that  he  built  his 
house  with  reference  to  a  grade  fixed  by  the  city  prior  to 
his  building  it,  and  without  reference  to  the  grade.  City  of 
Pekin  v.  Winkel  et  al.,  77  111.  56;  Stone  v.  Fairbury,  Pontiac 
&  N.  W.  R.  R.,  68  111.  394;  City  of  Pekin  v.  Brereton,  67  111. 

477. 

There  is  no  error  in  the  giving  of  appellee's  instructions, 
nor  in  refusing  appellant's. 

The  judgment  of  the  court  below  is  therefore  afflimed. 
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Fannie  Blakeslee    and  Isabelle    F.  Newton  y.  Henry 

Mansfield^  Jr. 

Wills— J?ttZc  of  Construction, — ^The  single  purpose  of  the  court  in 
construing  a  will  should  be  to  discover  and  promulgate  the  intention  of 
the  testator,  and  in  ascertaining  such  intention  isolated  clauses  will  not 
be  selected  and  their  meaning  determined  without  any  relation  to  other 
parts  of  the  will.  The  whole  instrument  must  be  looked  into,  and  each 
part  construed  with  relation  to  the  language  used  in  parts  which  may 
shed  light  on  the  controverted  portions. 

2.  Same — Clauses  Held  to  Dispose  of  the  Entire  Estate, — ^Wherea 
testator,  after  providing  for  investing  his  personal  estate,  made  use  of 
the  following  language  regarding  its  final  disposition:  **  Five  years  after 
my  decease,  the  principal  of  said  personal  estate  shall  then  be  divided 
among  my  several  children,  or  their  descendants,  in  the  proportions  here- 
inbefore specified;  as  to  the  income  thereof  during  the  said  period  of  five 
years,  as  follows:  To  my  son  Henry  Mansfield,  Jr.,  and  my  son  Na- 
thaniel S.,  each  ten  per  cent  of  the  same;  to  my  daughters  Eliza,  Maggie, 
Eleanor  and  Sadie,  each  six  per  cent,  and  to  my  daughters,  Isabelle  T., 
Mrs.  Blakeslee  and  Mrs.  ]^tosher,  each  four  per  cent  of  the  same,"  it 
was  held  to  dispose  of  the  whole  estate. 

Bill  to  Construe  a  Will. — Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Affirmed.  Opinion  filed  June 
1, 1896. 

Kerr  &  Bare,  and  F.  II.  Tichenor,  attorneys  for  appel- 
lants. 

Courts,  under  the  pretense  of  construction,  have  no  right 
to  either  reject  or  supply  words  except  where  it  is  absolutely 
necessary  to  avoid  an  absurdity,  or  give  effect  to  the  mani- 
fest intention  of  the  testator;  for  courts  have  no  right  to 
make  a  will,  either  by  rejecting  some  of  its  provisions  or  by 
adding  new  ones,  nor  by  placing  on  these  provisions  an  ar- 
bitrary construction.  Where  the  language  of  a  will  is  clear 
and  unambiguous,  and  there  is  no  conflict  in  its  various  pro- 
visions, and  no  absurdity  would  thereby  be  involved,  it 
should  be  given  effect  according  to  the  literal  terms  used, 
taken  in  their  general  and  popular  sense,  except  where  tech- 
nical terms  are  used,  in  which  case  they  should  be  taken  in 
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their  technical  sense,  unless  the  context  shows  they  are  used 
in  a  different  sense.  Welsh  v.  Belleville  Savings  Bank,  94 
111.  200. 

The  intention  of  the  testator  is  to  be  gathered  alone  from 
the  wiU  itself,  from  a  full  view  and  consideration  of  any 
thing  contained  within  the  four  corners  of  the  instrument. 
It  is  the  duty  of  the  court  to  give  effect  to  all  words  with- 
out rejecting  or  controlling  any  of  them,  if  it  can  be  done 
by  reasonable  construction  not  inconsistent  with  the  mani- 
fest intention  of  the  testator.  The  natural  construction  of 
the  words  employed  will  be  adopted  unless  there  is  such  an 
impracticability  in  so  construing  them  as  to  authorize  their 
rejection,  or  such  uncertainty  that  no  effect  can  be  given 
them.     Taubenhan  v.  Dunz,  125  111.  529. 

Henry  Mansfield,  Jr.,  pro  se. 

It  can  not  be  presumed  that  the  parties  use  words  or 
terms  in  the  conveyance  without  intending  some  meaning 
should  be  given  them,  or  without  an  intent  that  the  effect 
legitimately  resulting  from  their  use  should  follow;  hence 
if  it  can  be  done  consistently  with  the  rules  of  law,  that 
construction  will  be  adopted  which  gives  effect  to  the  in- 
strument and  to  each  and  every  word  and  term  employed, 
rejecting  none  as  meaningless  or  repugnant.  Lehndorf  v. 
Cope,  122  111.  317;  Dawes  v.  Swan,  4  Mass.  208;  1  Redf.  on 
Wills,  434;  Loan  Co.  v.  Bonner,  75  111.  315;  Taubenhan  v. 
Dunz,  125  111.  529;  Shimer  v.  Mann,  99  Iiid.  190;  Rapp  v. 
Eberly,  79  Pa.  St.  144;  Tearnshaw's  Appeal,  25  Wis.  21. 

The  general  intent  of  a  will  is  to  be  carried  into  effect  at 
the  expense  of  any  particular  intent,  provided  such  general 
intent  is  not  inconsistent  with  the  rules  of  law.  Howe  v. 
Howe  (HI.),  30  N.  E.  Rep.  1086. 

It  is  said  that  the  idea  of  any  one  deliberately  purposing 
to  die  testate  as  to  a  portion  of  his  property  and  intestate 
as  to  another  portion,  is  so  unusual  in  the  history  of  tes- 
tamentary disposition  as  to  justify  almost  any  construction 
of  a  will  to  avoid  it.  Redf.  on  Wills,  Vol.  2,  236;  Hay  ward 
V.  Loper,  147  111.  41;  Jarman  on  Wills,  Vol.  2  (R.  &  T.  Ed.) 
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469;  Scolield  v.  Olcott,  120  111.  362;  Taubenhan  v.  Dunz,  125 
111.  524;  Field  v.  Leiter,  118  111.  17. 

In  the  construction  of  wills  courts  seek  to  ascertain  and 
promulgate  the  intention  of  the  testator.  In  ascertaining 
such  intention,  isolated  statements  and  clauses  of  the  tes- 
tament will  not  be  selected,  and  their  meaning  determined, 
without  any  relation  to  other  clauses  or  parts  of  the  will. 
On  the  contrary,  it  is  a  well  settled  rule  of  interpretation 
that  courts  will  look  to  the  whole  instrument,  and  construe 
each  part  with  relation  to  the  language  used  in  other  parts 
of  the  instrument,  which  shed  any  light  on  the  controverted 
portion  of  the  will.  Ewbank  v.  Smiley,  Ind.  Sup.  29  N.  E. 
Eep.  919;  Jenks  v.  Jackson,  127  111.  341;  Dickison  v.  Dicki- 
son,  138  111.  541;  Taubenhan  v.  Dunz,  125  111.  524;  11  Redf. 
Wills,  334  et  aeq.;  Howe  v.  Howe,  152  111.  252;  Woman's 
Union  Missionary  Society  v.  Mead,  131  111.  338;  Sidons  v. 
Cockrell,  33  111.  653, 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  equity  presented  to  the  Circuit  Court 
for  the  purpose  of  having  construed  certain  provisions  of 
the  last  will  of  Henry  Mansfield,  deceased. 

The  will  provided  that  the  testator's  personal  estate  should, 
for  a  period  of  five  years  after  his  decease,  be  kept  invested 
in  interest-bearing  loans  secured  by  real  estate,  and  that  the 
net  income  therefrom  and  the  rents  from  real  estate  after 
the  payment  of  an  allowance  designated  to  his  wife,  an  an- 
nuity designated  to  a  Mrs.  Maggie  T.  Clark,  taxes,  repairs 
and  insurance,  should  be  divided  quarterly  among  his  chil- 
dren in  the  following  proportion :  "  To  my  sons,  Henry 
Mansfield,  Jr.,  and  Nathaniel  Mansfield,  each  ten  per  cent  of 
the  same;  to  my  daughters,  Eliza,  Maggie,  Eleanor  and  Sadie 
Mansfield,  each,  six  (6)  per  cent;  to  my  daughters,  Isabelle 
T.,  Mrs.  Blakeslee  and  Mrs.  Mosher,  each  four  (4)  per  cent 
of  the  said  income." 

It  was  further  provided  that  at  the  expiration  of  the  five 
years  and  after  fift}'^  thousand  dollars  had  been  set  apart 
and  invested  to  secure  the  payment  of  an  annuity  of  two 
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thousand  dollars  to  Mrs*  Maggie  T.  Clark,  the  principal  of 
the  personal  estate  should  be  divided  among  his  ^^  several 
children  or  their  descendants  in  the  proportions  hereinbe- 
fore specified;  as  to  the  income  thereof  during  the  said  period 
of  five  years,  as  follows :  To  my  son  Henry  Mansfield,  Jr., 
and  my  son  Nathaniel  S.,  each  ten  per  cent  of  the  same;  to 
my  daughters  Eliza,  Maggie,  Eleanor  and  Sadie,  each  six 
(6)  percent,  and  to  my  daughters  Isabelle  T.,  Mrs.  Blakeslee 
and  Mrs.  Mosher  each  four  (4)  per  cent  of  the  same." 

The  only  controversy  is  over  the  construction  of  these 
provisions. 

Appellants  contend  that  they  dispose  of  but  fifty-six  per 
cent  of  the  personal  estate  mentioned  in  the  two  paragraphs 
of  the  will  considered,  and  that  the  remaining  forty-four 
])er  cent  is  intestate.  Appellee  contends  that  the  words 
"  per  cent "  as  used  in  the  paragraphs  means  parts  or  shares, 
and  that  no  portion  of  the  personal  estate  is  intestate. 

The  Circuit  Court  adopted  the  latter  construction  and 
held  that  the  two  sons,  Henry  and  Nathaniel,  each  take  ten 
fifty-sixths,  the  daughters  Eliza,  Maggie,  Eleanor  and  Sadie 
each  take  six  fifty-sixths,  and  the  daughters  Isabelle,  Mrs. 
Blakeslee  and  Mrs.  Mosher  each  take  four  fifty-sixths  of  the 
personal  estate. 

"  Per  cent "  is  an  abbreviation  of  the  Latin  term  per  centum 
and  means  by  the  hundred.  It  is  so  used  and  underetood 
by  mathematicians,  accountants  and  all  English  s|)eakin^ 
persons  having  occasion  to  use  it. 

If  in  our  construction  of  the  two  paragraphs  in  question 
we  limit  ourselves  to  the  phrases  where  the  term  is  used  in 
designating  the  proportions  in  which  each  one  of  the  chil- 
dren shall  take  of  the  personal  estate,  the  conclusion  is  in* 
evitable  that  the  testator  disposed  of  only  fifty-six  hun- 
dredths  of  his  personal  estate  and  income  and  left  forty-four 
hundredths  intestate.  To  so  limit  ourselves,  however,  would 
do  violence  to  a  well  recognized  canon  for  the  construction 
of  wills.  To  discover  and  promulgate  the  intention  of  the 
testator  should  be  the  single  purpose  of  the  court,  and  in 
ascertaining  the  intention  isolated  clauses  or  phrases  will 
not  be  selected  and  their  meaning  determined  without  any 
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relation  to  other  parts  of  the  will.  The  court  will  look  to 
the  whole  instrument  and  construe  each  part  with  relation 
to  the  language  used  in  other  parts  which  may  shed  any 
light  on  the  controverted  portions  of  the  will.  Taubenhan 
et  al.  V.  Dunz,  125  111.  524;  Jenks  et  al.  v^  Jackson  et  al., 
127  111.  341;  Dickison  v.  Dickison,  13S  111.  541;  Howe  et  al. 
V.  Hodge  et  al.,  152  111.  252. 

In  the  second  paragraph  of  this  will  the  testator,  after 
directing  how  his  executors  shall  keep  his  personal  estate 
invested  for  the  period  of  five  years,  provides  for  the  distri- 
bution of  the  net  income  in  the  following  language :  "  After 
first  paying  all  taxes,  repairs,  insurance  and  other  expenses, 
and  said  annuity  to  my  said  wife  and  Mrs.  Maggie  T.  Clark, 
the  surplus  remaining  shall  be  by  ray  said  executors  divided 
quarterly  among  my  said  children  in  the  following  propor- 
tions." The  use  of  this  language  clearly  indicates  an  inten- 
tion on  the  part  of  the  testator  to  distribute  all  the  surplus 
of  the  net  income  quarterly  among  his  children.  The  con- 
struction contended  for  by  appellants  would  have  forty-four 
per  cent  of  such  surplus  undistributed  at  the  end  of  each 
quarter;  and  yet  the  will  will  be  searched  in  vain  for  any 
direction  or  intimation  as  to  the  disposition  or  management 
of  such  remaining  surplus  by  the  executors. 

In  the  third  paragraph,  after  setting  apart  fifty  thousand 
dollars  to  be  invested  to  secure  the  annuity  to  Mrs.  Clark, 
he  provides  for  the  distribution  of  the  personal  estate  in  the 
following  language :  '*  Five  years  after  my  decease  the 
principal  of  said  personal  estate  shall  then  be  divided  among 
my  several  children  or  their  descendants  in  the  proportions 
hereinbefore  specified;  as  to  the  income  thereof  during  the 
said  period  of  five  years,  as  follows,"  etc.  Here  is  a  plain 
direction  for  a  distribution  of  the  entire  personal  estate,  ex- 
cept fifty  thousand  dollars,  among  his  children,  in  the  same 
proportions  that  he  had  provided  for  as  to  the  quarterly 
distributions  of  the  net  income.  The  use  of  the  words 
"principal  of  said  personal  estate"  plainly  indicates  an  in- 
tention to  dispose  of  the  whole  and  not  a  part  of  it. 

We  think  the  Circuit  Court  discovered  the  true  intention 
of  the  testator.    l)ecree  aflBrmed. 
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1.    Chattel  "MoBTOAQi^—What  is  a  Breach  of  the  Condition.— A     qq     ^21 
chattel  mortgage  provided  that  until  default,  it  should  be  lawful  for 
the  mortgagor  to  retain  possession  of  the  goods  and  chattels,  but  if  the      _^____ 
said  mortgagor,  upon  any  pretense,  should  attempt  to  carry  off,  conceal,     ^      ^21 
make  way  with,  sell,  or  in  any  manner  dispose  of  the  same,  or  any  part  sl968  166 
thereof,  without  the  authority  of  the  mortgagee,  in  writing  expressed, 
then  it  should  be  lawful  for  the  mortgagee  to  take  possession  of  said 
goods  and  chattels,  etc.    The  mortgagor  consumed  and  disposed  of  such 
parts  of  the  crops  (com,  oats  and  hay)  mortgaged,  as  was  necessary  to 
feed  his  stock.    It  was  held  to  be  such  a  breach  of  the  condition  as 
authorized  the  mortgagee  to  take  possession  of  the  property. 

Bepleyf  n. — Api>eal  from  the  Circuit  Court  of  Mercer  County;  the  Hon. 
HiRA^  BiGELOW,  Judge,  presiding.  Heard  in  this  court  at  the  De- 
cember term,  1895.    Reversed  and  remanded.    Opinion  filed  June  1 ,  1896. 

J.  H.  CoNNELL  and  Thomason  &  Cummins,  attorneys  for 
appellant. 

WiLLsoN  &  CHtTROH,  attomcys  for  appellee. 

Mr.  Justiob  Harker  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin  in  the  Circuit  Court  by  ap- 
pellee, to  recover  the  possession  of  some  corn,  oats,  straw, 
hay,  potatoes,  a  horse  and  heifer,  taken  from  him  by  appel- 
lant, under  a  chattel  mortgage  executed  by  him  to  appel- 
lant. 

Appellee  leased  from  appellant  a  farm  of  145  acres,  from 
March,  1,  1S94,  to  March  1,  1895,  agreeing,  by  the  terms  of 
the  written  lease  executed,  to  pay  as  rent  $2.50  per  acre  for 
the  pasture  land,  one-half  the  corn  to  be  raised,  two-fifths 
of  the  oats,  one-half  the  hay  and  straw,  to  trim  the  hedge, 
keep  the  fence  in  repair,  haul  manure  which  should  accu- 
mulate, and  do  various  acts  with  reference  to  keeping  tres- 
passers off  the  place,  and  looking  after  the  farm.  He  took 
possession  prior  to  the  first  of  March,  1894,  and  cultivated 
the  farm  for  the  season. 
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On  the  19th  of  May,  1894,  appellee,  to  secure  the  rent,  ex- 
ecuted and  delivered  to  appellant  a  chattel  mortgage  on  his 
part  of  the  growing  crops,  a  horse  and  a  heifer.  One  of  the 
conditions  of  the  mortgage  reads  as  follows : 

^^  Also  provided  that  until  default  be  made  by  the  said 
mortgagor  in  the  performance  of  the  conditions  of  said 
lease  it  shall  and  may  be  lawful  for  him  as  tenant  to  retain 
the  possession  of  the  said  goods  and  chattels,  and  to  use 
and  enjoy  the  same;  but  if  the  same,  or  any  part  thereof, 
shall  be  attached  or  claimed  by  any  other  person  or  persons, 
at  any  time  before  payment,  or  the  said  mortgagor,  or  any 
person  or  personp  whatever,  upon  any  pretense,  shall  at- 
tempt to  carry  oflF,  conceal,  make  way  with,  sell,  or  in  any 
manner  dispose  of  the  same,  or  any  part  thereof,  without 
the  authority  or  permission  of  the  said  mortgagee,  or  her 
heirs,  executors,  administrators  or  assigns,  in  writing  ex- 
pressed, then  it  shall  and  may  be  lawful  for  the  said 
mortgagee  or  her  agent,  or  attorney,  or  her  heirs,  etc.,  to 
take  possession  of  said  goods  and  chattels,  by  entering  upon 
any  premises  wherever  the  same  may  be,  etc.  And  if  the 
moneys  hereby  secured,  or  the  matters  to  be  done  and  per- 
formed as  above  specified,  are  not  duly  paid,  done  or  per- 
formed at  the  time,  and  according  to  the  conditions  above 
set  forth,  then  said  mortgagee  or  her  agent  or  attorney,  her 
heirs,  etc.,  may  by  virtue  thereof,  and  without  any  suit  or 
process,  immediately  enter  and  take  possession  of  the  said 
goods  and  chattels,  and  sell  or  dispose  of  the  same  at  pri- 
vate or  public  sale,"  etc. 

During  the  summer  and  fall  appellee  began  consuming 
and  disposing  of  portions  of  the  crops.  On  the  8th  of 
October,  upon  the  ground  that  the  foregoing  conditions  of 
the  chattel  mortgage  had  been  broken,  appellant  took  posses- 
sion of  the  property  embraced  in  it.  This  suit  followed, 
resulting  in  a  verdict  and  judgment  in  favor  of  appellee 
for  the  property,  and  one  cent  damages. 

Appellee  did  not  deny  upon  the  trial  that  he  had  con- 
sumed and  disposed  of  parts  of  the  corn,  oats,  hay  and  pota- 
toes, but  claimed  that  he  had  sold  but  one  peck  of  potatoes. 
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and  had  only  consumed  and  disposed  of  such  parts  of  the 
corn,  oats  and  hay  as  was  necessary  to  feed  his  stock,  and 
that  he  intended  to  take  such  as  he  used  into  account  when 
he  came  to  make  a  division  with  appellant. 

The  testimony  introduced  upon  the  part  of  appellant 
tended  to  show  that  appellee  was  attempting  to  sell  and 
dispose  of  the  crops  to  a  greater  extent  than  that  claimed 
by  him. 

The  court  entertained  the  view  that  the  feeding  of  the 
corn,  oats  and  hay  by  appellee  to  his  stock  did  not  violate 
the  condition  of  the  mortgage  above  quoted.  He  gave  the 
following  instruction : 

"The  plaintiff  had  the  right,  under  the  mortgage,  to  the 
possession  and  use  of  the  property  described  in  it,  until  some 
one  or  more  of  the  conditions  contained  in  it  was  broken. 
And  if  in  any  use  of  the  property  or  any  part  of  it,  for 
which  it  was  adapted  by  nature,  it  became  consumed  in  its 
legitimate  use,  then  the  fact  of  its  consumption  is  not  a 
breach  of  the  terms  of  the  mortgage' which  entitled  the  de- 
fendant to  take  possession  of  the  mortgaged  property.  And 
on  this  issue  you  will  find  for  the  plaintiff.  But  the  plaintiff 
had  no  right  to  sell  it,  or  any  part  of  it.  And  if  you  believe 
from  a  preponderance  of  the  evidence  that  he  did  sell  any  of 
the  mortgaged  property  before  the  8th  of  October,  1894, 
without  the  written  permission  of  the  defendant,  then  the 
taking  and  detention  by  the  defendant  was  legal  and  your 
verdict  should  be  for  the  defendant." 

The  safety  clause  of  the  mortgage  provided  that  if  the 
mortgagor,  or  any  person  or  persons  whatever,  upon  any 
pretense,  should  attempt  to  carry  off,  conceal,  make  way 
with,  sell,  or  in  any  manner  dispose  of  the  mortgaged  prop- 
erty, or  any  part  thereof,  without  permission  of  the  mort- 
gagee in  writing,  the  mortgagee  could  take  possession. 
The  clause  will  bear  no  such  construction  as  that  placed 
upon  it  by  the  above  instruction. 

The  parties  did  not  agree  that  in  any  use  of  the  crops  or 
any  part  of  it,  for  which  it  was  adapted  by  nature,  it  could 
be  consumed,  and  that  such  consumption  would  not  consti- 
tute a  breach  of  the  terms  of  the  mortgage. 
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Courts  can  neither  make  contracts  for  parties,  nor  place 
such  a  construction  on  those  made  as  will  do  violence  to 
the  plain  terms  of  the  written  instrument  employed. 

If  in  this  case  appellee  could  feed  and  consume  the  prod- 
ucts of  the  farm  without  violatino:  the  safety  clause  of  the 
mortgage,  appellant's  security  would  depend  largely  upon 
the  amount  of  stock  owned  by  him,  and  the  size  of  his 
family. 

We  are  satisfied  from  the  evidence  that  there  was  such 
violation  of  the  safety  clause  on  the  part  of  appellee  that 
appellant  was  justified  in  taking  possession  of  the  property 
mortgaged,  and  that  the  verdict  was  wrong. 

Reversed  and  remanded. 


Illinois  Central  Railroad  Company  v.  John  Bauer. 

I 

1.  Tassesqebs— Entering  Train  Without  TYcfcete.— It  is  the  duty  of 
a  passenger  to  apply  for  his  ticket  before  the  expiration  of  the  time  at 
which  the  train  is  to  start,  as  shown  by  the  time  table;  if  he  applies  after 
that  time  and  before  the  train  has  actually  started,  and  the  office  has 
closed  or  the  agent  is  engaged  in  other  business,  then  the  person  so  ap- 
"plying,  if  he  takes  passage  without  a  ticket,  is  subject  to  all  the  reason- 
able rules  of  the  railroad  company  requiring  him  to  pay  a  higher  rate  of 
fare  than  he  would  have  had  to  pay  if  he  had  procured  a  ticket,  and  on 
refusal  to  pay  such  higher  fare  he  may  be  ejected  from  the  train. 

2.  QilME— Offering  to  Pay  the  Extra  Fare  After  the  Train  is  Stopped 
to  Expel  Him, — A  passenger  who  enters  a  railroad  train  without  a  ticket 
and  refuses  to  pay  the  higher  fare  required  in  such  cases  by  the  rules  of 
the  company  may  be  ejected  from  the  train.  And  it  wiU  not  avail 
hicn  if,  after  the  train  is  stopped  for  the  purpose  of  ejecting  him,  he 
offers  to  pay  the  extra  fare  or  put  the  company  in  the  wrong  for  expel- 
ling him. 

Trespass,  for  ejecting  a  person  from  the  train.  Appeal  from  the 
Circuit  Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1895.  Reversed 
but  not  remanded.    Opinion  filed  June  1,  1896. 

Wheeler  &  Hunter,  attorneys  for  appellant. 
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Stephen  R.  Moore,  attorney  for  appellee. 

Mr.  Justice  Laoet  delivered  the  opinion  op  the  Court. 

This  is  a  suit  by  appellee  for  damages  for  being  expelled 
from  the  appellant's  railroad  train  by  the  conductor,  T.  J. 
Brinkman,  at  the  village  of  Chebanse.  There  was  a  trial  by 
jury  and  verdict  for  appellee  for  $50  and  judgment  on  the 
verdict. 

The  facts  in  many  essential  points  are  undisputed,  though 
in  some  there  is  a  conflict  of  the  evidence. 

On  the  4th  day  of  June,  1895,  the  appellee  had  occasion  to 
go  on  appellant's  train  from  Chebanse,  where  he  resided, 
to  Kankakee,  a  distance  of  eight  and  one-fifth  miles,  and  was 
desirous  of  going  on  the  4:33  p.  m.  train.  This  was  the  time 
of  its  arrival  as  published  and  known  to  appellee. 

He  went  to  the  depot  about  fifteen  minutes,  as  he  himself 
testified,  before  train  time,  and  while  the  ticket  office  was 
open.  From  that  time  up  to  the  time  the  train  was  due 
appellee  failed  to  procure  a  ticket,  through  his  own  fault  and 
not  through  any  fault  of  the  station  agent.  The  train  was 
some  ten  minutes  late  and  when  it  whistled  the  station  agent 
was  obliged  to  be  engaged  in  other  duties.  It  arrived  at 
4:42  o'clock  and  departed  at  4:43  o'clock. 

Just  as  the  station  agent,  Frank  W.  Duggan,  was  pulling 
down  the  semaphore  to  let  the  train  in,  appellee  asked  for  a 
ticket,  but  the  agent  being  engaged,  could  not  give  it  to  him, 
and  so  appellee  boarded  the  train  without  a  ticket. 

As  the  train  started  the  conductor  demanded  appellee's 
ticket,  but  he  had  none,  and  offered  to  pay  his  fare,  twenty- 
five  cents,  but  the  conductor  demanded  thirty-five  cents, 
which  appellee  refused  to  pay.  The  conductor  then  pulled 
the  bell  rope  for  the  purpose  of  stopping  the  train  and  put- 
ting the  appellee  off  the  train  and  stopped  it,  and  put  his 
hands  on  his  shoulders  and  led  him  to  the  door  of  the  car 
and  ordered  him  off.  The  appellee  obeyed  and  got  off  the 
train  within  about  three  hundred  feet  of  the  depot.  As  to 
what  happened  between  appellee  and  the  conductor  at  the 
time  of  this  occurrence  there  is  a  conflict  in  the  evidence. 
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The  appellee  says  after  the  bell-rope  was  pulled  and  he  saw 
the  conductor  w^as  about  to  put  him  off  the  train  he  offered 
to  pay  the  thirty -five  cents  demanded,  but  the  conductor  re- 
fused on  the  ground  that  as  he  had  refused  once  he  would 
not  then  take  it. 

The  conductor  and  other  witnesses  contradict  this  and  sav 
that  appellee  at  no  time  offered  to  pay  the  thirty-five  cent 
fare. 

The  rules  of  the  company,  as  shown  by  its  printed  rules 
and  the  evidence  of  the  conductor,  are  that  "  passengers  are 
not  permitted  on  the  cars  of  the  company  without  a  ticket," 
and  that  "  conductors  are  required  to  collect  from  all  pas- 
sengers who  have  not  tickets  a  higher  rate  than  they  would 
be  charged  if  they  had  tickets  before  entering  the  train." 

The  conductor  testified,  and  it  was  not  contradicted,  that 
"  the  fare  on  the  day  that  JBauer  attempted  to  come  to 
£ankakee  from  Chebanse,  was,  for  passengers  having  tickets, 
twenty-five  cents,  for  passengers  without  tickets,  thirty-five 
cents," 

Admitting  that  the  jury  found  the  facts  most  favorable 
for  appellee,  has  he  any  right  of  recovery  ? 

We  are  of  the  opinion  he  has  not.  The  fault  in  not  pro- 
curing a  ticket  was  that  of  appellee.  It  was  his  duty  to 
apply  for  his  ticket  to  the  station  agent  before  the  expira- 
tion of  the  time  at  which  the  train  should  start  as  fixed  bv 
the  time  table. 

In  law,  if  the  passenger  apply  at  the  ticket  office  after 
that  time  and  before  the  train  has  actually  started,  and  the 
office  has  closed  or  the  agent  is  engaged  in  other  business, 
then  the  person  so  applying,  if  he  take  passage  without  a 
ticket,  is  subject  to  all  the  reasonable  rules  of  the  railway 
company  requiring  such  person  to  pay  a  higher  rate  of  fare 
on  the  train  than  they  would  have  had  to  pay,  if  they  had 
procured  a  ticket.  St.  L.,  A.  &  T.  H.  K.  R.  Co.  v.  South,  43 
111.  176;  and  a  passenger  on  a  train  under  such  circum- 
stances without  a  ticket,  on  refusal  to  pay  such  extra  fare 
may  be  ejected  from  the  train.  C,  B.  I.  &  P.  Ry,  Ck).  v. 
Baisbone,  24  111.  App.  463. 
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It  appears,  then,  that  the  appellee  was  liable  under  the  law 
and  undisputed  facts  of  the  case  to  be  charged  with  the 
extra  ten  cents  fare,  and  liable  to  be  ejected  from  the  cars 
in  case  he  refused  to  pay  it.  Now,  admitting  his  theory  of 
the  case,  his  offer,  after  first  refusing  to  pay  the  fare  after 
the  conductor  had  proceeded  to  stop  the  train  and  eject 
him,  was  it  a  sufficient  tender  of  the  fare  to  put  the  appel- 
lant in  the  wrong  in  expelling  him  from  the  train  ? 

It  would  be  unreasonable  to  allow  a  passenger  to  trifle 
with  a  conductor  of  a  railroad  train  in  that  manner. 

He  was  in  the  wrong  and  liable  to  pay  the  increased  rail- 
road fare  and  should  not  be  allowed  to  trifle  with  the  agent 
of  the  company,  demoralize  the  passenger  traffic,  and  incom- 
mode the  public.  O'Brien  v.  K  T.  C.  &  H.  K.  K.  Co.,  80 
K  Y.  236. 

Several  instructions  given  for  appellee  were  erroneous, 
but  we  need  not  notice  them  as  we  have  considered  the  case 
on  the  facts.  There  seems,  from  the  evidence,  to  have  been 
no  injury  or  indignity  inflicted  on  appellee  by  the  conductor, 
except  the  humiliation  of  having  been  put  off  the  train,  and 
this  he  brought  on  himself  by  his  own  negligent  and  unjus- 
tifiable act.  There  was  no  error  in  the  ruling  of  the  Circuit 
Court  on  admission  of  evidence. 

There  appears,  in  our  judgment,  no  cause  of  action  on  the 
facts  of  this  case. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  not  remanded. 


Henry  L.  Olos^  Lucy  H.  Olos  and  Fred  H.  Blume  v.  Mary 

A.  Furman. 

1.  Clouds  upon  TrrLE—Tax  Deed  for  a  VigintUlianth  Part,  etc— 
A.  party  who  purchases  at  a  tax  sale,  and  receives  a  deed  for  **  the  vig- 
intillionth  of  a  TigintiUionth  of  the  east  1-64  inch  of  lot  1  in  the  S. 
W.  quarter  of  Section  25,"  etc.,  acquires  no  interest  in  such  lot  recog- 
nized by  law,  and  a  triist  deed  by  him  upon  his  interest  in  such  land 
creates  a  cloud  upon  the  title  which  a  court  of  equity  wiU  remove. 
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2.  Freehold — IVhen  Involved. — A  freehold  is  involved  within  the 
meaning  of  the  statute  when  the  title  to  a  fee  is  put  in  issue  by  the 
pleadings  and  controverted  on  the  trial,  or  when  the  necessary  result  of 
a  judgmeut  or  decree  is  that  one  party  gains  and  the  other  loses  a  free- 
hold estate,  or  where  the  title  to  a  freehold  is  so  put  in  issue  by  the  plead- 
ing that  the  decision  of  the  case  necessarily  involves  a  decision  of  such 
issue. 

8.  Parties — Unknown  Owners  of  Notes  Secured  by  Trust  Deed. — 
In  a  proceeding  to  set  aside  a  trust  deed  as  a  cloud  upon  the  complain- 
ants' title,  where  the  note  secured  by  such  deed  is  payable  to  the  makers 
who  are  made  parties  to  the  proceeding,  and  there  is  nothing  in  the 
pleadings  and  proof  to  show  that  the  note  had  been  indorsed  or  deliv- 
ered to  a  third  person,  the  court  may  assume  that  the  payees  of  the  note 
stiH  bold  it,  and  they  being  parties  it  is  not  necessary  to  bring  in  any 
supposed  holders  of  such  note  as  "unknown  owners." 

4.  Tax  Sales— Otj/eci  of  the  Statute.— The  object  of  the  statute 
authorizing  tax  sales  of  lands  is  to  compel  the  owners  to  pay  the  taxes 
upon  it,  or  have  enough  of  it  sold  so  that  the  purchaser  will  obtain  a 
real  and  not  an  imaginary  interest  in  it  and  from  which  the  owner  will 
redeem. 

Bill  to  RemoTe  a  Clond.— Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.    Aflfirmed.^  Opinion  filed  June  1, 1896. 

F.  J.  Griffin,  attorney  for  appellants;  D.  B.  Sherwood, 
of  counsel. 

The  cestui  que  trust — the  owner  of  the  note,  was  a  neces- 
sary party  defendant.  Land  v.  Peck,  112  111.  435;  Gilman 
V.  Caine,  Breese,  164;  Howard  v.  Foster,  122  111.  277;  Dor- 
man  V.  Breton,  140  111.  153;  Kirkhara  v.  Justice,  17  111.  107. 

If  the  owner  was  unknown,  then  such  owner  should  have 
been  made  a  defendant  by  the  name  of  "  unknown  owner." 
Starr  &  Curtis'  Statutes,  Chap.  22,  Sec.  7. 

Demurrer  was  the  proper  practice  to  raise  the  question 
of  omission  of  necessary  party.  Spear  v.  Campbell,  4 
Scam.  424. 

Even  without  demurrer  the  court  will  take  notice  of  the 
omission  of  party  in  interest.  Herring  ton  v.  Hubbard, 
1  Scam.  573. 

The  evidence  showed  that  Henry  L.  Glos  had  an  interest 
in  the  land  described  in  the  trust  deed. 

The  tax  deed  is  evidence  of  ownership.  Starr  &  Curtis, 
Chap.  120,  Sees.  224,  226;  Taylor  v.  Wright,  121  111.  461. 
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The  statute  provided  that  the  least  quantity  of  land  must 
be  sold  from  the  east  side  of  the  tract.  Starr  &  Curtis, 
Chap.  120,  Sees.  202,  204. 

Charles  Whbaton,  attorney  for  appellee. 

Where  the  description  employed  in  a  conveyance  is  such 
that  the  premises  can  not  be  found  and  identified  or  are  im< 
possible  to  be  found,  the  conveyance  is  void.  Carter  v. 
Barnes,  26  111.  454;  Shackleford  v.  Bailey,  35  111.  Z^l. 

From  the  description  the  land  must  be  capable  of  ascer- 
tainment by  metes  and  bounds,  or  show  some  undivided 
interest  therein  capable  of  determination  by  computation. 
Laflin  v.  Harrington  et  al.,  16  III.  301. 

Every  statute  must  have  a  reasonable  construction,  and 
the  amount  of  land  above  mentioned  has  no  existence  and 
conveys  no  interest  as  against  the  owner.  Hughes  v. 
Streeter,  24  111.  647;  Lancey  v.  Brock,  110  111.  609. 

A  claim  under  a  void  sale  on  a  special  assessment  was 
held  to  be  a  cloud  on  title.  Gage  v.  Kohrback,  56  111.  262. 
Gage  V.  Billings,  56  111.  268;  same  v.  Chapman,  Ibid.  311. 

A  void  decree,  sale  and  deed  is  a  cloud  upon  the  owner's 
title.  Hodgen  v.  Guttery,  58  111.  431;  Johnson  v.  Johnson, 
30  III.  215;  Campbell  v.  McCahan,  41  111.  45. 

Where  a  sale  and  sheriflf's  deed  are  so  defective  that  par- 
ties have  no  right  to  the  land,  yet  a  court  of  equity  is  war- 
ranted in  setting  it  aside  as  a  cloud  on  title.  Fitts  v.  Davis, 
42  111.  391. 

Mb.  Justice  Crabtreb  delivered  the  oriNioN  of  the. 
Court. 

On  December  23, 1891,  Henry  L.  Glos  and  Lucy  M.  Glos, 
his  wife,  two  of  the  appellants,  executed  and  delivered  to 
Fred  H.  Blume,  the  other  appellant,  a  certain  trust  deed, 
purporting  to  convey,  with  other  property,  "  all  interest " 
in  lot  one  (1)  in  southwest  quarter  of  section  twenty-five 
(25),  T.  38,  R.  7,  and  also  lot  two  (2)  of  northwest  quarter  of 
said  section  twenty-five,  T.  38,  R.  7,  situated  in  Kane 
oounty,  Illinois,  to  secure  the  payment  of  a  certain  promia* 
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sory  note  for  the  principal  sum  of  $7,380,  due  one  year 
after  date  with  six  per  cent  interest,  and  which  note  was 
payable  to  the  order  of  said  grantors,  Henry  L.  and  Lucy 
M.  Glos.  This  trust  deed  was  recorded  December  28,  1891, 
in  book  302,  p.  255  of  the  records  of  said  Kane  county. 
Appellee  filed  her  bill  in  equity,  in  which  it  is  averred  that 
she  is  the  owner  in  fee  simple,  and  in  the  actual  possession 
of  the  west  half  of  section  twenty-five  (25),  T.  38,  R.  7,  E. 
of  the  3d  P.  M.,  in  said  Kane  county.  Also  averring  that 
at  the  time  of  the  execution  of  the  trust  deed  referred  to, 
neither  the  said  Glos  and  wife  nor  said  Blume,  had  any  title 
or  interest  in  said  premises,  and  no  right  or  authority  to 
execute  such  trust  deed  upon  said  land,  and  charges  that 
the  same  was  placed  thereon  to  annoy  the  complainant  and 
cloud  the  title  to  her  said  land.  That  she  can  not  dispose 
of  said  land  or  raise  money  thereon  because  of  said  trust 
deed,  which  is,  and  remains,  a  cloud  upon  her  title.  She 
also  avers  that  the  premises  described  in  the  trust  deed  as 
lot  1,  in  S.  W.  i  of  Sec.  25,  T.  38,  R.  7,  and  lot  2  of  N. 
W.  i  of  same  section  are  the  same  premises  as  those 
described  in  her  bill,  and  of  w^hich  she  claims  to  be  the 
owner. 

Appellants  Henry  L»  Glos  and  Lucy  M.  Glos  answered 
the  bill,  stating  they  had  no  knowedge  as  to  whether  com- 
plainant owned  the  premises  described  in  the  bill  or  not; 
deny  that  they  executed  the  trust  deed  to  annoy  complain- 
ant; aver  that  the  same  was  executed  to  secure  payment  of 
the  note  therein  described;  that  by  said  trust  deed  they  only 
purported  to  convey  their  interest  in  the  lands  therein 
described;  which  interest  was  of  record  in  said  county  at 
the  time  the  trust  deed  was  made;  that  said  Henry  L.  Glos 
did  have  an  interest  in  said  lands,  as  would  appear  by  the 
said  records. 

Appellant  Blume  demurred  to  the  bill  generally  and  spe- 
cially on  the  ground  that  complainant  had  not  made  the 
owner  and  holder  of  the  note  secured  by  the  trust  deed  a 
party  defendant.  The  demurrer  of  defendant  Blume  being 
heard,  was,  by  the  court,  overruled,  and  upon  a  hearing  on 
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the  bill,  answer  of  defendants  Glos  and  wife,  replication 
thereto,  and  proofs,  oral  and  documentary,  produced  upon  the 
hearing,  the  court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill,  finding  the  complainant  to  be  the  owner 
in  fee  simple,  and  possessed  of  the  premises  in  controversy, 
and  further  finding  **  that  neither  of  the  defendants  Henry 
L  Glos  and  Lucy  M.  Glos  had  or  have  any  such  appreciable 
interest  in  or  title  to  said  premises  as  would  entitle  or 
authorize  them  to  execute  the  said  trust  deed  thereon,  and 
that  thereby  they  had  unlawfully  and  inequitably  clouded 
the  title  of  the  said  complainant  to  said  premises.  The 
coart  further  found  that  appellant  Blume  had  no  interest  in 
said  premises,  except  as  he  was  made  trustee  in  said  deed. 
It  was  thereupon  decreed  by  the  court  that  the  trust  deed 
should  be  held  null  and  void  as  against  the  complainant, 
and,  so  far  as  her  lands  were  concerned,  that  the  cloud 
created  thereby  should  be  removed,  etc. 

It  is  not  denied  that  complainant,  by  the  proofs,  estab- 
lished her  title  to  the  lands  covered  by  the  trust  deed,  while 
the  only  interest  which  appellants  Glos  and  wife  claimed 
to  have  therein,  was  held  under  and  by  virtue  of  the  tax 
deed  put  in  evidence,  executed  by  A.  M.  Dupee,  county 
clerk  of  Kane  county,  Illinois,  to  Henry  L.  Glos,  and  which 
purported  to  convey  "  the  east  vigintillionth  of  a  vigintil- 
lionth  of  the  east  1-64  inch  of  lot  one  in  the  S.  W.  quarter 
of  section  25,  town  88,  range  7,  and  the  east  vigintillionth 
of  a  vigintillionth  of  the  east  J  inch  of  lot  two  in  northwest 
i  of  section  25,  town  38,  range  7,  in  the  county  of  Eane  and 
State  of  Illinois." 

No  pretense  is  made  by  Henry  L.  Glos  that  he  had  any 
other  interest  in  those  portions  of  complainant's  lands 
covered  by  the  trust  deed,  except  such  as  he  derived  by 
virtue  of  his  tax  deed,  and  hence  the  principal  question  in- 
volved in  this  suit  is,  whether  his  interest  was  such  as  to 
entitle  or  authorize  hi'm  to  put  this  trust  deed  upon  all  of 
complainant's  land  described  therein.  If,  in  this  trust  deed, 
Glos  and  wife  had  contented  themselves  with  conveying 
their  interest  according  to  the  description  in  the  tax  deed, 
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and  complainant  had  then  filed  a  bill  to  remove  the  cloud, 
we  would  have  had  no  hesitation  in  applying  the  maxim  de 
minimis  non  curat  lex,  and  dismissing  the  bill  on  the  ground 
that  a  conveyance  of  such  an  infinitesimal  portion  of  the 
premises  erected  no  cloud  on  the  title.  While  the  word 
vigintillionth  is  not  found  in  some  of  the  best  dictionaries 
of  the  English  language,  it  is  undoubtedly  recognized  among 
mathematicians,  as  a  term  in  the  science  of  enumeration; 
but  we  doubt  whether  any  man,  living  or  dead,  ever  worked 
out  a  problem  to  determine  what  a  vigintillionth  of  a  vigin- 
tillionth of  anything,  great  or  small,  would  be.  When  such 
a  fraction  is  applied  to  a  quarter  inch  of  ground,  it  is 
beyond  the  power  of  the  imagination  to  conceive  what  it 
would  amount  to.  It  would  be  absolutely  incapable  of  pos- 
session, or  location.  Ejectment  would  not  lie  for  it,  because 
no  writ  of  possession  could  be  made  available.  To  say  that 
trespass  could  be  committed  upon  it,  would  be  a  mere  fig- 
ment of  the  imagination,  because  there  could  be  no  injury  to 
the  possession  of  that  which  is  incapable  of  being  possessed. 
Hence  no  such  interest  was  conveyed  to  Henry  L.  Glos  by 
the  tax  deed,  as  warranted  him  in  clouding  the  title  to  ap- 
pellee's land  by  the  trust  deed  to  Fred  H.  Blume. 

A  motion  to  dismiss  the  appeal  was  made  by  appellee,  on 
the  ground  that  a  freehold  is  involved,  and  the  motion  was 
taken  with  the  case.  The  motion  will  be  overruled.  "We 
do  not  think  the  question  of  freehold  is  fairly  made  an  issue 
by  the  pleadings,  and  is  certainly  not  such  by  the  proofs. 
The  appellants  did  not,  on  the  bearing,  controvert  appellee's 
title  to  the  land,  and  the  only  interest  set  up  in  opposition  to 
her  rights,  was  the  infinitesimal  portion  conveyed  to  Henry 
L.  Glos,  by  the  tax  deed,  which  we  have  seen  could  in  no 
proper  sense  be  said  to  vest  in  him  a  freehold  to  any  part  of 
the  land  in  question.  Had  the  complainant's  claim  of  title 
in  fee  been  put  in  issue  by  the  pleadings  and  controverted 
on  the  trial,  a  freehold  would  have  been  involved.  Or, 
when  the  necessary  result  of  the  judgment  or  decree  is,  that 
one  party  gains,  and  the  other  loses  a  freehold  estate,  a 
freehold  is  involved  within  the  meaning  of  the  statute;  or, 
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when  the  title  to  a  freehold  is  so  pat  in  issue  by  the  plead- 
ing that  the  decision  of  the  case  necessarily  involves  a  de- 
cision of  such  issue,  then  a  freehold  is  involved.  Sanford 
etal.  V.  Kane,  127  111-  591;  Banking  Ass'n  v.  Com.  Natl. 
Bank,  157  111.  524. 

But  here,  as  we  have  said  above,  the  question  of  freehold 
was  not  made  an  issue  either'  by  the  pleadings  or  proofs, 
and  we  hold  no  freehold  is  involved,  and  therefore  this  court 
has  jurisdiction  of  the  appeal.  The  demurrer  filed  by  ap- 
pellant Blume  was  properly  overruled.  The  note  secured 
by  the  trust  deed,  was,  by  its  terms,  payable  to  the  order  of 
the  makers,  Henry  L.  and  Lucy  M.  Gloa,  who  are  made 
parties  to  this  proceeding.  If  there  was  anything  in  the 
pleadings  or  proofs  to  show  that  they  had  ever  indorsed 
and  delivered  the  note  to  a  third  person,  who  now  holds  and 
owns  it,  of  course  such  third  person  would  be  a  necessary 
party;  but  we  fail  to  fi^d  in  the  record  any  evidence  that  the 
original  payees  do  not  now  own  and  hold  the  note.  In  the 
absence  of  such  proofs  the  court  had  a  right  to  assume  that 
the  payees  of  the  note  still  held  it,  and  they  being  before 
the  court  it  was  unnecessary  to  attempt  to  bring  in  any 
supposed  holder  of  the  note  as  an  "  unknown  owner,"  as  sug- 
gested by  counsel  for  appellants. 

Upon  the  merits  we  think  the  decree  of  the  Circuit  Court 
was  clearly  right.  It  is  insisted  by  counsel  for  the  appel- 
lants that  the  statute  in  relation  to  tax  sales  provides  that 
lands  shall  be  sold  to  the  person  who  will  take  the  smallest 
portion  of  the  land  for  the  taxes,  and  that,  proceeding  under 
this  law,  the  State  gives  the  purchaser  such  an  interest, 
either  legal  or  equitable,  in  the  land,  as  is  conveyed.  This  is 
true,  but  the  statute  must  have  a  reasonable  construction. 

It  would  be  but  a  sorry  compliment  to  pay  to  the  law- 
making power,  to  suppose  it  ever  intended  a  man  should 
obtain  an  interest  in  land  by  bidding  off  at  tax  sale  a 
vigintillionth  of  a  vigintillionth  of  a  quarter  of  an  inch  in 
width,  of  even  a  section  of  land.  We  are  unwilling  to  sanc- 
tion the  practice  of  attempting  to  give  parties  any  rights  in 
real  estate  by  such  purchases  at  tax  sales.     So  far  as  the 
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interest  in  the  land  itself  is  concerned,  it  can  never  be  made 
available,  but,  by  doin^  what  was  done  in  this  case,  a  cloud 
may  be  placed  upon  the  title,  which  perhaps  the  owner  may 
be  induced  to  pay  something  to  have  removed.  The  object 
of  the  statute  is  to  compel  parties  owning  real  estate  to 
pay  the  taxes  upon  it,  or  have  enough  of  it  sold  so  that  the 
purchaser  will  obtain  a  real  and  not  an  imaginary  interest 
in  it,  and  from  which  sale  the  owner  will  probably  redeem. 
Sales  of  supposititious  portions  of  land,  however,  can  result 
in  no  good,  either  to  the  State  or  land  owners.  Bidders  at  tax 
sales  are  not  required  to  bid  oS  intangible  quantities  of  land 
that  the  State  may  get  its  revenue,  and  if,  in  their  greedy 
desire  to  keep  out  all  other  bidders,  they  see  fit  to  purchase 
such  infinitesimal  portions  of  land  that  no  rights  can  be 
predicated  upon  them,  they  have  themselves  to  blame,  and 
must  take  the  consequences.  Tax  sales,  such  as  the  one 
upon  which  appellants'  tax  deed  was  founded,  are  a  fruitful 
source  of  fraud  and  litigation.  In  this  case  the  trust  deed  in 
question  could  not  have  been  placed  upon  complainant's  land 
with  any  reasonable  supposition  that  it  would  furnish  secu- 
rity for  the  payment  of  the  note  for  $7,380.  The  only  pur- 
pose of  it  seems  to  have  been  to  create  a  cloud  which  she 
would  be  compelled  to  pay  for  having  removed. 
The  decree  will  be  affirmed. 


Mary  D.  Kelly  v.  School  Directors^  etc. 

1.  Exceptions — Motion  to  Dismiss  Appeal  for  Want  of  a  Bond, — 
The  action  of  the  court  upon  a  motion  to  dismiss  an  appeal  from  a 
justice  of  the  peace  for  want  of  an  appeal  bond  saves  itself  in  the  record. 
No  exception  is  necessary- 

2.  Appeals — By  ScTiool  Districts  Without  Bond,— A  school  district 
may  appeal  to  the  Circuit  Court,  from  a  judgment  rendered  against  it 
by  a  justice  of  the  peace,  without  giving  an  appeal  bcnid. 

3.  Statutes— ifepeaZ  General  and  Particular  Ads. — A  general  en- 
actment does  not  operate  as  a  repeal  of  a  special  law  on  the  same  sub- 
ject even  though  enacted  at  the  same  session  of  the  legislature.    So  a 
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subsequent  statute,  which  is  general,  does  not  abrogate  a  former  statute 
which  is  particular. 

4.  Same— Construction  of  Repugnant  Acts. — When  two  acts  are 
seemingly  repugnant  they  should,  if  possible,  be  so  construed  that  the 
latter  may  not  operate  as  a  repeal  of  the  former  by  implication. 

5.  8AME— r/ie  Act  of  1879  Not  Repealed  by  the  Act  of  i55i.— Section 
62  of  Chapter  79,  R.  S.  (the  justice's  act  of  1881),  requiring  an  appeal 
bond  from  all  parties,  does  not  repeal  the  act  of  1879  (Laws  1879,  282,) 
giving  the  right  to  school  districts  when  suing  or  defending  for  the 
benefit  of  the  public,  to  appeal  without  bond. 

Assumpsit,  for  teacher's  wages.  Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion 
filed  June  1,  1896. 

T.  F.  Donovan  and  W.  E.  Hunter,  attorneys  for  appel- 
lant. 

Daniel  H.  Paddock  and  E.  E.  Day,  attorneys  for  appel- 
lees. 

Mr.  Justice   Crabtbee  delivered  the  opinion  of  the 

Co  CRT. 

Appellant  sued  appellees  before  a  justice  of  the  peace  to 
recover  one  month's  salary  as  a  school  teacher,  claiming  to 
have  been  employed  for  eight  months — the  first  two  months 
at  $32  per  month,  and  the  remaining  six  months  to  be  $200. 
It  is  not  claimed  that  she  actually  taught  the  month  for 
which  she  now  sues,  having  been  discharged  at  the  end  of 
the  first  two  months,  as  she  insists,  without  cause.  The 
cause  was  tried  before  the  justice,  and  appellant  recovered  a 
judgment  for  $25.  Defendants  appealed  to  the  Circuit 
Court  without  giving  bond.  A  motion  was  made  in  that 
court  to  dismiss  the  appeal  for  want  of  such  bond,  which 
motion  was  overruled,  and  this  is  assigned  for  error.  Ap- 
pellees insist  that  even  if  the  court  erred  in  overruling  the 
motion,  appellant  can  not  now  avail  of  such  error,  because 
BO  exception  was  taken  at  the  time  to  this  action  of  the 
court.  We  think  otherwise.  This  motion  saves  itself 
in  the  record,  and  we  think   no  exception  to  the  action 
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of  the  court  in  overruling  it  was  necessary,  in  order  to  avail 
of  it,  if,  in  that  regard,  the  court  committed  error.  It  is 
contended  that  because  the  justice  act  of  1881  (Chap.  79,  Sec. 
62,  Revised  Statutes),  requires  a  bond  from  all  parties  in 
cases  of  appeal,  it  worked  a  repeal  of  the  act  of  1879  (Sess. 
Laws  1879,  p.  232),  under  which  the  appellees  claimed  the 
right  to  appeal  without  bond.  But  we  regard  the  act  of 
1879  as  being  one  upon  a  particular  subject,  in  which  it  is 
provided  that  "the  State,  counties  *  *  *  school  dis- 
tricts *  *  *  and  all  public  ofii^ors,  when  suing  or 
defending  *  *  *  for  the  benefit  of  the  public,  may,  in 
all  cases  of  appeal  or  writ  of  error  by  them  from  any  infe- 
rior court  to  any  higher  court,  prosecute  the  same  without 
giving  bond,"  etc.  This  act  is  certainly  broad  enough  in  its 
terms  to  include  an  appeal  by  a  school  district  from  a  judg- 
ment of  a  justice  of  the  peace,  and  such  an  appeal  would 
certainly  be  within  the  spirit  of  the  law.  No  reason  is  per- 
ceived why  a  school  district  should  be  required  to  give  bond 
on  appeal  from  a  justice's  judgment,  when  none  would  be 
required  on  appeal  from  the  Circuit  Court  to  the  Appellate 
or  Supreme  Court. 

The  act  of  1881  was  general  in  its  nature,  and  it  contains 
nothing  which  indicates  aij  intention  to  repeal  the  act  of 
1879.  It  is  a  fundamental  principle,  that  a  general  enact- 
ment does  not  operate  as  a  repeal  of  a  special  law  on  the 
same  subject,  even  though  enacted  at  the  same  session.  So 
a  subsequent  statute,  which  is  general,  does  not  abrogate  a 
former  statute  which  is  particular.  Village  of  Braceville  v. 
Doherty,  30  III.  App.  651. 

When  two  acts  are  seemingly  repugnant,  they  should,  if 
possible,  be  so  construed  that  the  latter  may  not  operate  as 
a  repeal  of  the  former  by  implication.  The  Town  of  Ottawa 
V.  County  of  La  Salle,  12  111.  339-40.  ^ 

Many  other  cases  might  be  cited  to  the  same  effect,  but 
there  can  be  no  doubt  of  the  rule.  We  hold  that  appellees 
had  a  right  to  appeal  without  giving  bond,  and  that  the 
court  committed  no  error  in  overruling  the  motion  to  dis- 
miss.   Upon  the  merits,  the  jury  in  the  Circuit  Court  found 
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for  appellees,  and  we  think  upon  the  facts  the  verdict  was 
right.  Appellant  failed  to  prove  by  a  preponderance  of 
evidence  that  she  was  employed  for  a  period  of  eight  months. 
as  claimed  by  her.  The  record  she  herself  put  in  evidence, 
and  which  she  ought  not  now  be  permitted  to  contradict, 
shows  a  definite  and  certain  hiring  for  only  two  months. 
Appellees  made  their  contract  a  matter  of  record,  and,  by 
its  terms,  if  appellant  was  not  satisfactory  to  the  board  at 
the  end  of  two  months,  they  had  a  right  to  decline  any 
further  service  from  her,  and  were  under  no  obligation  to 
employ  her  longer. 

The  clerk  of  the  board.  Dee  Legg,  was  only  authorized  to 
make  such  contract  as  was  agreed  upon  by  the  appellees  at 
their  meeting  of  June  30, 1894,  that  is,  to  employ  her  for 
two  or  three  months,  at  $32  per  month,  and  if  at  the  end 
of  two  months,  satisfaction  was  not  given  to  the  board,  her 
services  would  be  no  longer  required.  The  witness  Legg 
swears  that  this  is  the  contract  he  made  with  her,  and  in  this 
he  is  corroborated  by  J.  H.  Peterson,  county  superintendent 
of  schools.  She  commenced  teaching  September  17,  1894, 
and  on  November  14,  1894,  the  board  had  a  meeting  and 
expressed  dissatisfaction  with  appellant  and  resolved  to 
employ  another  teacher  in  her  place.  Appellees  had  a  clear 
right  under  the  contract  to  terminate  the  employment.  We 
think,  under  the  facts  appearing  in  the  evidence,  the  court 
committed  no  substantial  error  in  giving  or  refusing  in- 
structions. There  was  no  issue  upon  the  question  of  compe- 
tency, and  any  instructions  based  upon  the  assum|)tion  there 
was  such  an  issue,  or  anv  instructions  concernino^  religious 
prejudice,  could  only  be.  misleading,  and  were  properly  re- 
refused.    The  judgment  will  be  affirmed. 


William  Bankin  et  al.  y.  Henry  Cowden  et  al. 

1.  AusTRAUAN  Ballot  Law— Doe«  Not  Apply  to  School  Elections,^ 
The  act  of  the  general  assembly  to  provide  for  the  printing  and  distri- 
bution of  ballots,  commonly  called  the  Australian  ballot  law,  was  not 
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intended  to  apply  to  elections  to  establish  high  schools  or  to  issue  bonds 
to  construct  buildings  in  which  to  hold  the  same. 

2.  Statutes— Repeals  by  Implication.— If  the  act  of  1891,  commonly- 
called  the  Australian  ballot  law,  repeals  the  provisions  of  the  school  law 
of  1889,  relating  to  elections  for  high  schools,  such  repeal  is  by  implica- 
tion, and  such  repeals  are  not  favored  in  law. 

3.  Repeals— JVior  Statutes  by  Implication. — A  prior  statute  will  not 
be  held  as  repealed  by  implication  by  a  subsequent  statute  unless  the  pro- 
visions of  the  two  are  so  inconsistent  that  they  can  not  stand  together. 

4.  Same — General  and  Special  Laws — Presumptions.  — The  Australian 
ballot  law  is  a  general  law,  while  the  one  providing  for  high  school  elec- 
tions is  special  and  relates  only  to  one  subject;  the  presumption  that  tlie 
legislature,  by  a  general  law,  does  not  intend  to  affect  the  provisions  of 
a  prior  act  relating  to  a  special  subject  prevails,  unless  the  intention  is 
manifested  in  express  language,  or  there  is  something  which  shows  that 
such  intention  was  turned  toward  the  special  act  for  the  purpose  of 
embracing  the  special  cases  within  it. 

Bill  for  Injunction. — Appeal  from  the  Circuit  Court  of  Henderson 
County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in  this  court 
at  the  December  term,  1895.    Affirmed.    Opinion  filed  June  1,  1896. 

Geier  &  Stewart,  attorneys  for  appellants. 
KiRKPATRicK  &  Alexander,  attorneys  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery  by  appellants  to  enjoin  the 
isuance  and  negotiation  of  $5,000  of  bonds  voted  to  build 
a  high  school  building  in  township  ten,  range  four,  in  Hen- 
derson county. 

The  bill  alleges  that  on  the  13th  of  April,  1895,  an  election 
was  held  in  the  above  mentioned  township  upon  the  propo- 
sition to  establish  a  high  school  for  the  township,  at  which 
more  votes  were  cast  for  the  proposition  than  against  it, 
and  that  it  was  declared  carried  by  the  judges.  That  the 
election  was  not  held  under  the  Australian  ballot  law  of 
1891,  but  under  sections  38  and  39  of  the  school  act;  that 
afterward,  and  in  pursuance  of  such  election,  an  election 
was  held  to  electa  "  township  board  of  education, "  at  which 
appellees  were  elected  such  board;  that  appellees,  claiming 
to  be  the  township  board  of  education,  called  a  special  elec- 
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tion  to  vote  on  the  proposition  to  issue  $5,000  of  the  bonds  of 
the  township  for  the  purpose  of  constructing  a  high  school 
building,  which  proposition  was  carried.  That  the  last  men- 
tioned election  was  not  held  under  the  Australian  ballot 
law,  and  that  appellees  are  about  to  issue  and  negotiate 
said  bonds.  The  bill  charges  that  the  elections  mentioned 
are  null  and  void  because  not  held  under  the  Australian 
ballot  law. 

The  Circuit  Court  sustained  a  demurrer  to,  and  dismissed 
the  bill  at  the  costs  of  the  complainants  therein. 

The  only  question  presented  for  our  decision,  is  whether 
the  elections  are  illegal  because  not  conducted  under  the 
Australian  ballot  law  of  1891. 

We  do  not  think  that  law  was  intended  to  apply  to  either 
of  the  elections  mentioned  in  the  bill.  If  the  law  relating 
to  such  elections,  as  provided  by  the  school  act  of  1889,  is 
to  be  held  repealed  by  the  first  mentioned  act,  it  must  be  by 
implication.  Eepeals  by  implication  are  not  favored.  A 
prior  statute  will  not  be  held  as  repealed  by  implication  by 
a  subsequent  one  unless  the  provision  of  the  two  are  so  in- 
consistent and  repugnant  that  they  can  not  stand  together. 
The  people  ex  rel.  etc.,  v.  Bar,  etc.,  44  111.  198;  Harding  v. 
E.  R.  I.  &  St.  L.  R.  R.  Co.,  65  111.  90;  Hunt  v.  The  Chicago 
Horse  and  Dummy  Ry.  Co.,  121  111.  638;  Butz  et  al.  v.  Kerr, 
123  111.  659. 

It  should  be  borne  in  mind  also,  that  the  Australian  bal- 
lot law  is  a  general  law,  while  the  one  providing  for  the 
kind  of  election  involved  in  this  controversy  is  special  and 
relates  only  to  one  subject.  The  presumption  that  the  legis- 
lature, by  a  general  law,  does  not  intend  to  affect  the  pro- 
visions of  a  prior  act  relating  to  a  special  subject,  prevails, 
unless  that  intention  is  manifested  in  express  language,  or 
there  is  something  which  shows  that  the  intention  of  the 
legislature  was  turned  toward  the  special  act  with  the  in- 
tention of  embracing  the  special  cases  within  it.  Litchfield 
Coal  Co.  V.  Taylor,  81  111.  590;  Village  of  Hyde  Park  v.  Oak- 
wood  Cemetery  Association,  119  111.  141;  Butz  et  al.  v.  Kerr, 
123  111.  659;  McCormick  v.  People  ex  rel,  139  III.  499; 
Transch  y.  County  of  Cook,  147  111.  534. 
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Since  the  submission  of  this  case  and  its  decision  by  us  in 
conference,  the  Supreme  Court  has  filed  an  opinion  in  a 
quo  warranto  proceeding,  begun  in  the  Circuit  Courc  of 
Henderson  County  to  test  the  right  of  appellees  in  this  case 
to  hold  the  office  of  members  of  the  township  board  of  edu- 
cation. In  the  opinion  the  Supreme  Court  holds  the  elec- 
tions which  are  involved  in  this  controversy  to  have  been 
properly  held.  See  opinion  in  The  People  ex  rel.  v.  Henry 
Cowden  et  al.,  160  111.  557.    Decree  affirmed. 


General  Fire  Extinguisher  Company  y.  John  P. 

Lundell. 

1.  Mechanics'  Liens — Parties — Limitations, — Creditors  represented 
in  a  trust  deed  are  not  bound  by  proceedings  for  a  mechanic's  lien  upon 
the  premises  unless  they  are  made  parties,  and  no  creditor  will  be  allowed 
to  enforce  the  lien  given  by  the  mechanic's  lien  law  unless  his  suit  is 
instituted  to  enforce  such  lien  within  the  time  fixed  by  the  statute. 

2.  Equity  Practice— iJe/u«a/  to  12e/er. —Tlie  refusal  to  refer  a  case 
to  a  master  in  chancery  is  no  ground  for  reversal  where  there  is  nothing 
in  the  record  to  show  that  the  appellant  has  been  in  any  way  damaged 
bv  the  refusal. 

m 

Bill  in  Eqnity. — Appeal  from  the  Circuit  Court  of  Winnebago  County ; 
the  Hon.  James  H.  Cartwright,  Judge,  presiding.  Heard  in  this  court 
at  the  December  term,  1895.    Affirmed.    Opinion  filed  June  1,  1896. 

Blake  &  Reckhow,  attorneys  for  appellant. 

Marshall  &  Taggart,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Lacey  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  equity  by  appellee,  the  assignee  of  cer- 
tain judgments  rendered  on  thirteen  notes,  given  by  the 
Eockf  ord  Folding  Bed  Company  to  thirteen  of  its  creditors, 
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dated  May  24,  1S93,  secured  by  a  trust  deed  given  b}^  the 
Bed  Company  on  its  "  plant"  in  Rockford  in  which  Wra. 
Marshall  was  trustee,  bearing  same  date  as  the  notes;  the 
aggregate  amount  of  the  notes,  at  the  time  of  the  giving  the 
trust  deed,  was  $39,000.  The  deed  of  trust  was  in  the  ordi- 
nary form,  with  this  provision :  "  It  is  further  provided 
that  in  case  it  shall  appear  that  any  liens  or  prior  incum- 
brances, valid  as  against  this  deed  of  trust,  exist,  then  the 
trustee  may  adjust  the  same  with  the  person  or  persons 
entitled  thereto." 

The  Bed  Company,  on  June  13,  1873,  confessed  judgment 
on  said  thirteen  notes,  and  the  bill  avers  that  they  were 
unpaid,  and  that  the  Bed  Company  made  an  assignment  of 
all  its  property  for  the  benefit  of  its  creditors  on  the  same 
date,  and  admits  a  payment  of  thirteen  and  three-eighths  per 
cent  dividend  on  said  claims;  that  the  appellee,  John  P.  Lun- 
dell, during  the  summer  and  fall  of  1895,  bought  up  all  of 
said  indebtedness,  and  took  an  assignment  of  judgment,  and 
notes;  that  trustee  Marshall  refuses  to  foreclose  the  trust 
deed,  and  that  he  brings  the  foreclosure  suit  as  sole  owner. 
The  bill  further  recites  the  sale  of  the  real  estate  in  ques- 
tion by  the  assignee,  A.  J.  Anderson,  to  William  Nelson, 
and  sale  by  Nelson  to  A.  C.  Bower,  and  that  Bower  was 
then  sole  owner  of  the  fee;  states  settlement  and  dischartre 
of  Anderson.  The  bill  further  recites  commencement  of 
mechanic's  lien  suits,  September  6,  1893,  against  the  Bed 
Company,  the  assignee  and  Wm.  Marshall,  trustee,  by 
General  Fire  Extinguisher  Company  and  others;  the  find- 
ing of  a  lien  in  its  favor  for  $2,791.46,  and  other  amounts 
in  favor  of  other  parties,  and  the  decree  of  sale  providing 
and  decreeing  that  the  mortgage  or  trust  deed  to  the 
defendant  Wm.  Marshall,  mentioned  in  his  answer  filed 
therein,  was  subsequent  and  subject  to  the  mechanics'  liens 
adjudged  and  decreed  to  said  General  Fire  Extinguisher 
Company  and  others.  It  also  avers  that  none  of  the 
parties  secured  by  the  trust  deed  were  in  any  manner 
made  parties  to  such  mechanic's  lien  proceedings,  and  such 
proceedings  were  null  as  to  each  and  all  of  them;  recites  the 
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sale  of  the  premises  under  the  lien  decree  August  9,  1894,  to 
John  M.  Kennedy  for  $8,554.56,  being  the  amount  of  liens 
allowed  with  cost  of  suit  and  sale;  that  the  premises  were 
bought  by  Kennedy  by  agreement,  and  his  purchase  was 
in  trust  for  all  lienors,  and  alleges  lien  decree  to  be  a  cloud 
on  the  title  and  prays  for  an  accounting  that  the  moneys 
due  complainant  be  decreed  as  first  lien  on  tho  plant,  and  for 
sale  of  plant,  etc.  The  Bed  Company,  Wm.  Marshall,  A. 
C.  Bower,  John  Kennedy  and  others  impleaded  with  the 
General  Fire  Extinguisher  Company,  were  made  parties. 
The  General  Fire  Extinguisher  Company,  among  other 
things,  admits  the  mechanic's  lien  proceedings  as  alleged, 
but  charges  that  the  thirteen  parties  secured  by  trust  deed 
did  appear  in  such  lien  proceedings  and  defend  against  the 
lien,  and  that  every  right  which  either  of  them  had  was 
guarded  and  preserved  by  their  attorneys,  Marshall  and  Tag- 
gart,  and  charges  that  Marshall,  not  only  as  trustee,  but 
that  Marshall  and  Taggart  were  general  attorneys  for  the 
creditors  in  the  trust  deed  named  in  all  matters  connected 
with  the  Bed  Company,  before  a  trust  deed  was  given, 
and  after  that,  as  such  attorneys,  they  appeared  and  de- 
fended against  lien  proceedings;  admits  sale  of  Kennedy, 
and  claims  its  rights,  by  virtue  of  lien  decree,  are  superior  to 
trust  deed. 

The  General  Fire  Extinguisher  Company  filed  a  cross- 
bill setting  up  the  bill  and  the  answer,  and  the  facts  therein; 
makes  Lundell  defendant,  and  asks  that  the  lien  decree  be 
made  absolute  against  Lundell.  The  Fire  Extinguisher 
Company  moved  to  refer  the  cause  to  the  master  to  take 
evidence.  The  motion  was  overruled  and  the  cause  went  to 
hearing  before  the  court  on  evidence.  The  court  dismissed 
the  cross-bill  and  rendered  a  decree  of  foreclosure  and  sale 
in  favor  of  appellee  in  accordance  with  the  prayer  of  the 
bill  and  found  the  amount  of  the  indebtedness  due  appellee  to 
be  thirty  thousand  dollars;  made  twenty-five  thousand  a  first 
lien  on  the  premises,  and  found  that  none  of  the  trust  deed 
creditors  were  made  parties  to  the  mechanic's  lien  proceed- 
ings; that  none  of  them  appeared  or  in  any  manner  defended 
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the  same,  and  ordered  sale  in  default  of  the  payment  of 
$25,000  within  twenty  daj's. 

The  appellant,  the  General  Fire  Extinguisher  Company, 
prosecutes  its  appeal  to  this  court  and  asks  a  reversal  of 
the  decree  so  far  as  it  aflFects  its  title  and  interest  under  the 
mechanic's  lien  proceedings. 

It  is  insisted  that  the  parties  who  own  the  judgments 
secured  by  the  trnst  deed  had  their  day  in  October  in 
court,  and  that  they  were,  although  not  actual  parties  to  the 
suit  of  the  mechanic's  lien  foreclosure,  actually  represented 
by  Marshall  and  Taggart,  and  defended  those  lien  proceed- 
ings fully  and  vigorously  by  their  said  attorneys. 

It  is  not  claimed  or  insisted  that  the  creditors  represented 
in  the  trust  deed  were  not  necessary  parties  to  the  mechanic's 
lien  proceedings,  nor  is  it  claimed  that  the  appellant  has  not 
lost  its  lien  as  against  such  creditors  by  not  proceeding 
against  them  within  the  time  required  by  the  statute. 

That  they  were  necessary  parties  has  been  frequently 
held  by  the  Supreme  Court  of  this  State.  McGraw  et  al. 
V.  Bayard,  et  al.,96  111.  153;  Scanlan  v.  Cobb,  86  111.  296. 

The  law  appears  to  be  well  settled  that  the  cestui  que  trust 
is  not  bound  unless  made  a  party,  and  that  no  creditor  w«ill 
be  allowed  to  enforce  the  lien  given  by  the  mechanic's  lien 
law  as  against  or  to  the  prejudice  of  any  other  creditor  or 
incumbrancer  unless  the  suit  be  instituted  to  enforce  such 
lien  within  the  time  fixed  by  the  statute  after  doing  the 
labor  or  furnishino:  the  materials.  Clark  et  al.  v.  Mannintr 
et  al.,  95  111.  580,  and  cases  there  cited. 

As  to  the  matter  of  fact  of  whether  Marshall  had  anv 
authority  by  himself  alone,  or  by  himself  and  Taggert,  from 
the  judgment  creditors  to  defend  against  the  mechanic's 
lien  suit  as  their  attorneys,  or  did  undertake  to  defend  for 
them,  we  have  to  say  the  evidence  fails  to  support  such  a 
charge. 

Marshall  defended  as  trustee,  and  so  clearlv  stated  in  his 
answer  in  the  lien  proceedings,  and  did  not  pretend  to  bo 
defending  as  the  attorney  of  the  creditors.  In  fact  ho  had 
no  authority  from  them.    He  acted  for  them  in  taking  judg- 
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ments  on  the  notes  and  that  was  about  the  extent  of  his 
authority  and  that  was  before  the  institution  of  the  me- 
chanic's lien  proceedings. 

The  refusal  to  refer  the  case  to  the  master  in  chancerv 
was  no  ground  for  reversal;  there  is  nothing  in  the  record  to 
show  that  the  appellant  was  in  any  way  damaged  by  the 
refusal. 

We  regard  the  assignment  of  the  Monticello  Bank  claim 
to  appellee,  to  be  sufficient  to  pass  an  equitable  title  to  him 
and  authorize  him  to  bring  this  suit  upon  it. 

Seeing  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 


Bichard  Evans  v.  John  T.  Henry. 

1.  S:^KViCES— Rendered  Without  Intention  to  Charge, — Where  the 
intention  to  claim  compensation  for  services  rendered  is  an  afterthought 
no  recovery  can  be  had. 

Assnmpsit,  for  services.  Appeal  from  the  Circuit  Court  of  Livingston 
County;  the  Hon.  Alfred  Sample.  Judge,  presiding.  Heard  in  this 
court  at  the  December  term,  1895.  Reversed  and  remanded.  Opinion 
filed  June  1,  1896. 

A.  C.  Rall,  attorney  for  appellant. 

U.  W.  LouDERBACK,  attorney  for  appellee. 

Mr.  Justice  Harkeb  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
for  $275,  recovered  in  a  suit  against  appellant  for  coal,  for 
labor  as  a  foreman  in  a  coal  mine,  for  the  use  of  a  coal  shaft 
and  for  the  work  of  a  team. 

The  evidence  shows  that  the  appellee  was  operating  a  coal 
shaft  under  a  lease  from  Smith,  Hill  &  Co.,  which  provided 
that  it  should  terminate  upon  a  notice  of  sixty  days,  in  the 
event  of  a  sale  of  the  property.    In  June,  1894,  appellant 
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parchased  the  mine  and  gave  notice  which  terminated  the 
lease  on  the  8th  of  August,  1894.  After  the  termination  of 
the  lease  appellant  employed  appellee  as  pit-boss,  which  em- 
ployment continued  until  in  January,  1895,  when  appellee 
formed  a  partnership  with  another  party  and  began  oper- 
ating a  shaft  atChenba,  111.  No  part  of  the  claim  sued  on 
is  for  services  or  material  furnished  after  the  time  the  ap- 
pellee was  emploj'^ed  as  pit-boss,  but  is  for  services,  material, 
etc.,  furnished  during  the  sixty  days  intervening  the  serv- 
ice of  notice  and  the  termination  of  the  lease. 

At  the  time  notice  was  served,  appellee  was  taking  coal 
from  the  second  vein,  and  so  continued  up  to  the  end  of  the 
sixty  days. 

About  the  last  of  June,  under  an  amicable  arrangement 
between  the  parties,  appellant  began  sinking  the  shaft  to 
the  third  vein.  During  the  time  appellee  furnished  appel- 
lant three  or  four  hundred  dollars  worth  of  coal,  did  some 
entry  driving  and  other  work,  amounting  in  all  to  $842,80. 
Against  that  was  $769.88  for  rent,  powder  and  other  material, 
in  favor  of  the  appellant,  which  was  pet  off,  and  the  balance 
of  $72.92  was  paid  and  receipted  for  by  appellee.  At  that 
time  it  was  supposed  by  the  appellant  that  the  accounts  be- 
tween the  two  were  entirely  adjusted.  No  claim  was  made 
by  appellee  other  than  that  represented  by  his  account,  and 
it  was  not  until  after  he  had  arranged  to  operate  the  shaft 
at  Chenoa,  and  had  quit  the  service  of  appellant  as  pit-boss, 
that  he  made  claim  for  the  items  novv  sued  for.  He  claims 
$148.50  as  foreman  during  the  time  the  shaft  was  beings 
sunk  to  the  third  vein  and  he  was  taking  coal  from  the 
second  vein  for  himself.  Appellant  denies  such  employ- 
ment, and  testified  that  such  service  as  was  rendered,  waa 
rendered  voluntarily  and  without  his  knowledge. 

We  are  satisfied  from  the  testimony  of  the  two  parties, 
and  the  testimony  corroborating  appellants,  that  there  was. 
no  employment  and  that  the  idea  of  charging  for  such  serv- 
ice as  was  rendered  was  an  afterthought. 

Some  coal  was  furnished,  but  we  do  not  think  enough  to 
i^each  the  claim  of  $144  made  by  appallee.     We  are  much 
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inclined  to  the  opinion  that  it  was  of  an  inferior  quality, 
mostly  slack,  for  which  there  was  no  intention  of  charging; 
otherwise  it  would  have  been  brought  forward  as  a  charge 
in  the  settlement  made  by  the  parties  long  before  any  claim 
for  it  was  made. 

The  claim  for  the  use  of  the  shaft  is  on  a  par  with  the 
claim  for  services  as  foreman. 

It  appears  somewhat  strange  that  if  the  items  in  the 
claim  for  services  as  foreman  and  use  of  shaft  were  just  and 
that  appellee  intended  to  charge  for  them  at  the  time,  that 
be  should  have  made  no  charge  of  them  in  his  books  and 
made  no  mention  of  them  at  the  time  of  the  settlement  in 
August.  Evidently  appellee  was  entitled  to  recover  for 
nothing  intervening  the  9th  of  June  and  the  13th  of  Au- 
gust, 1894,  except  for  coal  furnished  appellant's  engine,  if 
for  that.    Reversed  and  remanded. 


Wabash  Railroad  Company  v.  Ole  H.  Aarvig. 

1.  Railroads— Du^y  of  the  Engineer  when  he  Discovers  Stock  upon 
the  Track,— ThQ  law  requires  an  engineer  in  charge  of  a  locomotive, 
when  he  discovers  cattle  ahead  of  him  upon  the  track,  to  do  that  which 
a  reasonably  careful  and  prudent  engineer  would  be  expected  to  do 
under  the  circumstances. 

Trespass  on  the  Case,  for  killing  domestic  animals.  Error  to  the 
•Circuit  Court  of  Livingston  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  December  term,  1895.  Revei-Hed. 
Opinion  filed  June  1,  1896. 

G.  B.  Burnett  and  Torrance  &  Torrance,  attorneys  for 
U)laintiff  in  error. 

E.  S.  McIlduff  and  E.  A.  Simmons,  attorneys  for  defend- 
.ant  in  error, 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the 
•Court. 

This  was  .an  a^stion  on  the  case,  to  recover  damages  for 
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the  killing  of  two  horses  belonging  to  appellee,  by  one  of 
appellant's  trains  at  a  highway  crossing,  where  the  same 
intersects  appellant^s  railroad.  The  case  was  commenced 
before  a  justice  of  the  peace,  and  appealed  to  the  Circuit 
Court,  where,  upon  a  trial  by  jury,  there  was  a  verdict 
fur  $50.  A  motion  for  new  trial  being  overruled,  there 
was  a  judgment  against  appellant  upon  the  verdict. 

A  reversal  is  insisted  upon  in  this  court,  on  the  ground  that 
the  evidence  does  not  support  the  verdict.  The  question 
involved  is  one  of  fact  only.  The  evidence  shows  that  on 
the  afternoon  of  January  20,  1895,  two  boys  of  appellee, 
aged  respectively  ten  and  twelve  years,  were  driving  from 
the  pasture  to  their  home,  three  horses,  five  colts,  and  six 
head  of  cattle  belonging  to  their  father.  This  stock  was 
pastured  on  the  southwest  quarter  of  section  29,  as  shown 
on  the  plat  put  in  evidence,  which  pasture  was  two  miles 
north,  and  three  quarters  of  a  mile  east  of  appellee^s  home, 
to  reach  which,  after  leaving  the  pasture,  the  stock  would 
go  west  to  the  intersection  of  the  east  and  west  highway, 
with  the  north  and  south  highway  running  between  sections 
29  and  30,  and  31  and  32,  and  then  turning  south  on  the 
said  highway  between  said  sections  31  and  32. 

Appellant's  railroad  crosses  both  these  highways  diago- 
nally near  the  four  corners  where  they  intersect  each  other, 
the  east  and  west  highway  being  crossed  about  eight  rods 
west  of  the  northeast  corner  of  section  31  and  the  north  and 
sooth  highway  being  crossed  about  the  same  distance  south 
of  said  northeast  corner.  As  these  cattle  and  horses  were 
leisurely  passing  along  this  east  and  west  highway,  a  few 
rods  east  of  the  four  corners,  the  horses  became  frightened 
at  the  crossing  whistle  of  an  engine  on  appellant's  railway 
going  south,  and  ran  west  to  the  north  and  south  highway 
where  they  turned  south  and  ran  upon  the  railway  crossing, 
either  directly  in  front  of  the  engine,  or  against  it,  whereby 
one  of  the  horses  was  killed  and  the  other  so  badly  injured 
that  it  became  necessary  to  kill  it. 

The  negligence  charged  was,  first,  in  not  ringing  a  bell  as 
the  statute  provides;  second,  in  neglecting  to  sound  the 
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whistle  at  the  proper  place,  and  then  sounding  it  so  lat€  as 
to  directly  cause  the  accident;  third,  in  not  keeping  a  proper 
lookout  from  the  engine,  and  fourth,  in  not  slacking  the 
speed  of  the  train.  We  think  the  evidence  fails  to  establish 
any  act  of  negligence  on  the  part  of  the  employes  in  charge 
of  appellant's  said  train.  The  preponderance  of  the  evidence 
is,  that  the  usual  signal  for  a  highway  crossing,  that  is,  two 
long  and  two  short  blasts  of  the  whistle,  was  given  at  the 
proper  place.  The  engineer  and  fireman  both  swear  that 
the  bell  was  an  automatic  ringer,  and  had  been  ringing  ever 
since  they  left  Cornell,  several  miles  north  of  where  the 
horses  were  struck.  True,  some  of  the  witnesses  for  appel- 
lee say  they  did  not  hear  the  bell  ringing;  that  they  did  not 
notice  it,  or  were  not  paying  attention,  and  could  not  tell 
whether  it  was  ringing  or  not,  but  we  do  not  think  the  evi- 
dence overcomes  the  positive  statements  of  those  in  the  best 
position  to  know,  and  who  swear  it  was  in  fact  ringing. 
The  train  does  not  appear  to  us  to  have  been  running  at  a 
high  or  unusual  rate  of  speed,  nor  do  we  see  wherein  the 
servants  of  appellant  failed  to  perform  any  duties  required 
of  them  by  law.  Neither  the  engineer  nor  fireman  could 
anticipate  that  horses  coming  along  the  east  and  west  high- 
way, toward  the  approaching  train,  would  start  into  a  run 
and  turn  south  in  front  of  the  engine,  and  until  they  dis- 
covered the  horses  were  liable,  from  the  course  they  took, 
to  come  into  collision  with  the  engine,  no  duty  devolved 
upon  the  engineer  to  attempt  to  stop  the  train,  and  then  it 
was  too  late.     P.  P.  &  J.  K.  R.  Oo.  v.  Champ,  75  111.  578. 

The  engineer  says  when  the  fireman  notified  him  of  the 
horses,  he  was  three  or  four  car  lengths  from  the  crossing; 
that  he  applied  the  air  as  quickly  as  he  could,  and  released 
it  a^s  quickly  as  he  could.  He  probably  released  the  air, 
because  he  deemed  it  safer  to  go  ahead  than  attempt  to  stop 
when  so  near  the  horses.  All  that  was  required  of  him 
was  to  do  that  which  a  reasonably  careful  and  prudent 
engineer  would  be  -expected  to  do  under  similar  circum- 
stances. We  do  not  think  the  evidence  establishes  negli- 
gence on  the  part  of  the  engineer,  under  the  conditions 


Second  District — December  Term,  1895.   149 

Gaus  V.  Hathaway. 

surrounding  him  at  the  time.  The  accident,  unfortunate 
as  it  was  for  appellee,  appears  to  have  been  one  of  those 
occurrences  which  could  not  have  been  reasonably  fore- 
seen by  appellant's  servants,  nor  appellee's  sons,  and  for 
which  no  one  was  directly  responsible. 

Upon  the  facts  disclosed  by  the  evidence,  we  think  the 
verdict  was  unwarranted,  and  the  judgment  must  be 
reversed. 


Joseph  Gaus  et  al.  v.  Mr.  and  Mrs.  Hathaway. 

1.  Agency — Implied  Poivers—CoJi  at  ruction  of  the  Contract. — Con- 
ditions in  a  contract  of  agency  for  the  sale  of  pianos  providing  that  all 
new  and  second-hand  instruments  taken  in  exchange  or  part  payment 
for  instruments  were  to  be  regarded  the  same  as  goods  consigned  by  the 
principal  to  his  agent  and  credited  at  a  fair  cash  value,  to  be  determined 
by  the  principal,  clearly  implies  an  authority  to  exchange  or  trade  pianos 
as  well  as  to  seU  them. 

RepleTin. — ^Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Chables  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1895.    Opinion  filed  July  1,  1896. 

Paddock  &  Cooper,  attorneys  for  appellants. 

H.  L.  EicHABDSON,  attorney  for  appellees. 

Mr.  JtJSTioR  Lacey  delivered  the  opinion  of  the  Court. 
This  was  an  action  of  replevin,  originally  before  a  justice  of 
the  peace,  by  appellants  against  appellees,  to  recover  the 
possession  of  a  piano  which  the  plaintiffs  claimed  to  own. 

The  appellants  were  original  owners,  but  appellees  claimed 
the  piano  through  a  sale  by  an  agent  of  appellants. 

The  issue  tried  before  a  jury,  was  as  to  whether  the  agent 
had  authority  to  trade  the  piano,  the  contention  being,  he 
only  had  power  to  sell.  There  was  another  issue  as  to  the 
value  of  the  piano,  it  being  contended  by  appellees  that  its 
value  was  beyond  the  jurisdiction  of  a  justice  of  the  peace. 
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Jas.  M.  Gaus  was  the  general  agent  of  Adam  Schaaf  & 
C(J.,  Chicago,  who  sold  what  is  called  the  Schaaf  piano.  Jay 
Robinson  and  W.  L.  Webber,  under  the  firm  name  of  Rob- 
inson &  Webber,  were  the  agents  of  Adam  Schaaf,  to  sell 
pianos  for  the  Adam  Schaaf  Co. 

Robinson  &  Webber  reside  in  Kankakee,  and  appellee  Mrs. 
Sarah  A.  Hathaway  also  resides  in  Kankakee,  and  was  the 
owner  of  an  old  piano  which  was  worth  $600  twenty  or 
twenty-five  years  ago,  and  as  witness,  appellee,  testified,  was 
worth,  at  time  of  trial,  $200. 

The  evidence  shows  that  Webber  did  most  of  the  nego- 
tiating about  selling  one  of  the  Schaaf  pianos  to  appellee, 
and  finally  delivered  it  to  her  and  took  her  old  one  awav. 
Here  the  evidence  is  contradictory  as  to  what  the  trade 
was;  Webber  testifying  that  he  was  to  sell  appellee  the 
new  piano  for  $225,  to  be  paid  $L0  per  month,  until  it  was 
paid  for,  and  was  to  take  in  addition  the  appellee's  old 
piano  for  $75,  and  also  board  bill  for  $15,  making  in  all 
$315. 

The  appellee  testified  she  made  the  trade  even  with  Web- 
ber, giving  him  an  old  piano  for  the  new  one,  except  she 
was  to  give  $15  in  a  board  bill,  which  was  paid. 

At  this  point  the  trade  as  claimed  by  appellee  looks  like 
an  unreasonable  one  on  the  part  of  Webber,  but  the  circum- 
stances show  that  appellee  wanted  an  Everett  piano,  which 
she  had  the  privilege  to  take  instead  of  the  Schaaf  piano, 
which  Webber  was  unable  to  furnish  and  told  appellee  that 
"  rather  than  John  Church  should  put  an  Everett  in  the 
house,  I  will  give  you  that  piano  and  call  it  an  even  trade." 
and  "  said  twice  that  it  was  to  be  an  even  trade ;  that  she 
should  have  the  Schaaf  piano  for  hers.  "  This  was  testified 
to  by  Mabel  Crandall,  corroborating  appellee's  testimony. 
Then  witness  J.  C.  Conkiin  testified.  Webber  testified  on 
trial  before  justice  of  peace  that  he  traded  pianos  with  Mrs. 
Hathaway  and  was  to  take  her  old  one  in  exchange  for  the 
other  with  board  bill  of  $15.  Other  witnesses  corroborated 
the  evidence  of  appellee  as  to  the  trade.  The  evidence  was 
sufficient  to  authorize  the  jury  in  finding  verdict  for  appellee. 
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Bat  it  is  insisted  that  even  if  such  was  the  contract,  that 
Robinson  &  Webber  had  no  authority  to  sell  pianos  for 
anything  but  cash,  as  shown  by  their  written  contract  of 
agency  with  the  Adam  Schaaf  Co., which  is  introduced  in 
evidence. 

Upon  examination  of  the  contract,  we  find  two  clauses  in 
it  which  seem  to  authorize  the  taking  old  pianos  in  exchange 
for  new  ones  to  wit,  3,  and  7,  and  other  conditions.  Clause  No. 
3  provides  that  "  all  new  and  second-hand  instruments  taken 
in  exchange  or  part  payment  for  instruments  consigned  to 
you  by  us  are  to  be  regarded  the  same  as  goods  consigned 
to  us  (Kobinson  &  Webber),  to  be  accounted  for  in  the 
same  manner. " 

Section  7,  among  other  conditions,  provides  that "  instru- 
ments that  have  been  taken  in  exchange  or  trade,  etc.,  were 
to  be  credited  ':o  Kobinson  &  Webber,  at  fair  cash  value,  to 
be  determined  by  Schaaf  &  Co.,  all  freight  to  be  paid  by  the 
agents." 

These  provisions  clearly  imply  that  while  the  pianos  were 
taken  on  sale,  exchange  was  contemplated,  and  the  word  sale 
thus  given  a  more  extended  meaning  than  it  otherwise 
would  have,  without  those  clauses. 

Robinson,  one  of  the  agents,  testified,  '^  could  take  any- 
thing in  payment  if  the  house  was  secured — could  take  any 
commission  in  anything." 

So  there  was  proof  which  we  think  competent,  that  the 
agents,  R.  &  W.,  took  pianos  in  exchange  in  other  cases, 
showing  the  interpretation  put  on  the  contract  by  both 
parties. 

If  the  agents  were  allowed  to  take  pianos  in  exchange  in 
part  on  sale  of  pianos,  this  gave  them  a  discretion,  and  the 
principal  would  be  bound  by  the  action  of  its  agents,  even 
if  that  discretion  were  not  reasonably  exercised,  unless 
parties  trading  with  these  agents  could  be  held  to  knowl* 
edge  that  the  agents  were  not  acting  in  good  faith  toward 
their  principals. 

Section  No.  4  of  the  contract  provides  that  Schaaf  Co. 
shall  have  "  the  right  of  instructing  as  to  the  terms  on  which 


66    158 
166s  128 


152  Appellate  C!odrts  of  Illinois. 

Vol.  66.]         Freie  v.  Fidelity  Building  &  Savings  Union. 

sales  are  to  be  made  and  the  manner  of  securing  deferred 
payments." 

But  the  evidence  fails  to  show  that  Schaaf  Co.  ever  exer- 
cised this  right,  but  allowed  the  agents  to  go  ahead  and 
make  sales  limited  only  by  the  terms  of  the  contract  and  use 
their  own  discretion. 

By  the  contract,  the  agents  warranted  and  guaranteed 
everything;  notes  taken  or  property  taken  in  exchange,  was 
to  be  the  property  of  Schaaf  Co. 

Being  secured  in  this  way,  was  probably  the  reason  the 
agents  were  given  a  wide  discretion. 

There  are  no  legal  points  involved  further  than  arises 
from  a  consideration  of  the  evidence,  and  as  far  as  those  are 
concerned  and  the  rulings  of  the  court  thereon,  we  see  no 
error,  and  we  are  of  opinion  the  evidence  justified  the  ver- 
dict. 

We  need  not  notice  the  jurisdictional  question. 

The  judgment  of  the  court  below  is  therefore  aflBlrmed. 


J.  Henry  Freie  et  al.  v.  The  Fidelity  Building  and  Sav- 
ings Union. 

t.  Usury — Building  and  Loan  Associations. — Building  and  Loan 
Associations  may  contract  for  premiums,  fines  and  interest  without  vio- 
lating the  statutes  against  usury. 

a.  Foreign  Corporations— DoingF  Business  in  Illinois, — Section  26 
of  Chapter  32,  R.  S.,  111.,  entitled  Corporations,  impliedly  grants  to  foreign 
corporations  the  same  privileges  that  are  enjoyed  by  domestic  corpora- 
tions. A  corporation  created  in  one  State  may,  upon  the  principle  of 
comity,  exercise  within  another  State  the  general  powers  conferred  by  its 
charter  and  permitted  by  the  laws  of  its  State,  provided  tbe  doing  so 
does  no  violence  to  the  laws  or  public  policy  of  such  other  State. 

Mortgage  Fo reel osnre.— Error  to  the  Circuit  Court  of  Liake  County; 
the  Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  1895.     Afiirmed.     Opinion  filed  June  1,  1896. 

SfAPP  &  Arnold,  attorneys  for  plaintiffs  in  error. 
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Whitney  &  Upton,  attorneys  for  defendant  in  error. 

Mr.  Justice  H^bkbb  delivered  the  opinion  of  the 
Court. 

Defendant  in  error,  a  building  and  loan  association  under 
the  laws  of  Indiana,  took  a  mortgage  from  J.  H.  Freie,  a 
member  and  holder  of  thirty-six  shares  of  stock  of  the  cor- 
|K)ration,  to  secure  a  note  for  $3,000  at  six  per  cent  interest 
and  seven  per  cent  annual  premium,  payable  monthly.  It 
was  provided  that  if  Freie  should  default  in  the  monthly 
payments  for  three  months  then  the  whole  debt  should  be- 
come due  and  a  right  to  foreclose  accrue. 

Freie  failed  to  pay  anything  after  May  20,  1894,  and  on 
October  26, 1894,  this  bill  to  foreclose  the  mortgage  was 
filed.  Freie  and  his  wife  were  made  defendants.  They  an- 
swered, setting  up  that  the  contract  was  usurious.  The 
court  held  the  contract  was  not  usurious  and  entered  a  de- 
cree of  foreclosure  for  $3,013.08,  debt,  and  $100  solicitor's 
fee,  provided  for  by  the  mortgage. 

The  evidence  supports  the  finding  that  there  was  due 
$3,013.08,  if  the  court  was  right  in  holding  the  contract 
was  not  usurious. 

The  bill  sufficiently  sets  up  the  organization  of  defendant 
in  error  as  a  corporation  under  the  statute  of  Indiana  to 
admit  in  evidence  the  statute  of  Indiana.  The  statute  of 
Indiana,  and  the  contract  under  which  Freie  obtained  the 
loan,  are  in  harmony  with  the  statutes  of  Illinois  upon  the 
same  subjects.  Ch.  24,  Revised  Statutes  of  Indiana;  Oh.  32, 
Hurd's  Statutes  of  Illinois,  375-378. 

Building  and  loan  associations  organized  under  the  Illinois 
statutes  may  contract  for  premiums,  fines  and  interest  as 
provided  by  the  contract  between  these  parties  without 
violating  the  statute  against  usury.  Holmes  et  al.  v.  Smy  the 
et  al.,  100  111.  413;  Freeman  et  al.  v.  Ottawa  Building  Asso- 
ciation, 114111. 182;  Winget  et  al.  v.  Quincy  Building  Asso- 
ciation, 128  111.  67;  Mutual  Building  and  Loan  Association 
V.  Tascot  et  al.,  143  111.  305.  The  same  is  the  holding  in 
Indiana.     McLaughlin  v.  Association,  62  Ind.  264. 
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Section  26,  Chapter  32,  R.  S.,  entitled  Corporations,  im- 
pliedly grants  to  foreign  corporations  the  same  privileges 
that  are  enjoyed  by  domestic  corporations.  A  corporation 
created  in  one  State  may,  upon  the  principle  of  comity,  ex- 
ercise within  another  State  the  general  powers  conferred  by 
its  charter  and  permitted  by  the  laws  of  its  State,  provided 
the  doing  so  does  no  violence  to  the  laws  or  public  policy 
of  such  other  State.  Stevens  v.  Pratt,  101  111.  206}  Barnes 
V.  Suddard,  117  lU.  237. 

Decree  affirmed. 


Henry  N.  Fergason  v.  Chas.  F.  Adams  Mfg.  Co. 

1.    Abstracts — OJ  the  BeoorcL — An  index  is  not  an  abstract. 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon.  N.  £. 
WoRTHiNOTON,  Judge,  presiding.  Heard  in  this  court  at  the  December 
term,  1895.    Afi^med.    Opinion  filed  June  1,  1896. 

Charl£8  a.  Kimmbl,  attorney  for  appellant. 

H.  0.  FuLLEB  and  E.  J.  Slough,  attorneys  for  appellee. 

Opinion  per  Curiam. 

Appellant  has  filed  what  purports  to  be  an  abstract  of  the 
record.  It  amounts  to  nothing  more  than  a  mere  index  to 
the  record.  Rule  20  of  this  court  requires  the  appellant  to 
furnish  a  complete  abstract  of  the  record  in  which  shall 
appear  the  evidence  in  narrative  form. 

There  is  not  one  word  of  evidence  in  what  purports  to  be 
the  abstract  here.  The  motion  which  appellee  makes  to 
affirm  judgment  for  want  of  sufficient  abstract  must  prevail. 

The  judgment  will  be  affirmed  and  judgment  for  the  costs 
of  this  court  rendered  against  the  appellant. 
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Mary  M.  Ward  and  Sylvester  G.  Ward  x.  James  White 

and  James  N.  Shatter. 

1.  Judgments  by  Confession — IrregtUaritiea  Held  Immaterial  —In  a 
judgment  entered  by  confession  in  open  court  it  appeared  that  there 
was  no  entry  by  the  clerk,  of  the  case  in  which  it  was  rendered,  or  the 
docket  of  the  court,  or  the  trial  calendar,  or  upon  the  clerk's  docket;  and 
there  were  no  minutes  of  the  judge  on  his  docket  of  the  entry  of  the 
judgment  or  the  finding  of  the  court  thereon;  but  it  tvas  held  that  the 
recitals  of  the  judgment  itself  as  recorded  in  the  judgment  record  and 
the  declaration  and  files  entered  by  the  clerk  sufficiently  showed  that 
the  court  had  jurisdiction  to  enter  and  did  enter  the  judgment. 

2.  JUDQWESTS— Where  Vmd. — A  judgment  is  not  void  unless  the 
court  is  without  jurisdiction  of  the  parties  or  subject-matter  of  the  suit. 

8.  JuBiSDiCTiON — Of  the  Person,  How  ^cQwircd.— Jurisdiction  of  the 
person  may  be  acquired  by  entry  of  appearance  in  person  or  by 
attorney. 

4.  Sassb — Proof  of. — The  judgment  record  is  conclusive  proof  of  the 
necessary  jurisdictional  facts,  which  it  recites  unless  contradicted  by 
the  record  itself. 

Bill  to  Set  ^side  a  Judgment.— Appeal  from  the  Circuit  Court  of 
DeKalb  County;  the  Hon.  Chablbs  Kbllum,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1895.  Affirmed.  Opinion  filed 
June  1, 1896. 

W.  C.  Kellum  and  George  Brown,  attorneys  for  appel- 
lants. 

Thos.  M.  and  Jas.  W.  Cliffb,  attorneys  for  appellees. 

Mr.  Justioe  Laoby  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  equity  by  appellants  to  set  aside  a 
jadgment  for  $96.62,  rendered  against  them  in  favor  of 
James  White,  the  appellee,  in  the  Circuit  Court  of  DeKalb 
County,  at  its  December  term,  1894. 

There  was  filed  in  the  suit  a  declaration  declaring  on  a 
certain  promissory,  note  given  by  said  Mary  M.  Ward  and 
Sylvester  Ward  to  W.  F.  Sell,  indorsed  to  appellee. 

There  were  filed  in  court  on  the  day  of  the  judgment,  the 
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note  and  warrant  of  attorney  for  appellants  to  confess  judg- 
ment, together  with  the  cognovit  and  an  attorney  of  the 
court  to  confess  judgment  on  the  note.  There  was  also  filed 
proof  of  the  execution  of  the  note  and  warrant  of  attorney 
in  proper  form.  There  was  entered  as  appears  of  record  in 
said  court,  on  December  6,  1894,  a  judgment  in  said  suit 
in  proper  form,  reciting  the  proceedings  in  full  as  above, 
and  it  is  in  every  way  complete  upon  its  face. 

Upon  hearing,  on  motion  to  dissolve  the  temporary  in- 
junction upon  answer  and  affidavit  filed,  the  injunction  was 
dissolved,  and  as  that  was  the  sole  remedy  sought,  the  bill 
was  dismissed. 

It  appears  that  there  was  no  entry  by  the  clerk  of  the 
case  in  which  judgment  was  rendered,  on  the  docket  of  the 
court,  or  the  trial  calendar,  or  the  judge's  docket,  or  upon 
the  clerk's  docket,  and  there  were  no  minutes  of  the  judge  on 
his  docket  of  the  entry  or  the  judgment  or  the  finding  of 
the  court  thereon. 

The  judgment  appears  to  have  been  entered  in  open 
court. 

It  is  insisted  that  the  Circuit  Court  obtained  no  jurisdic- 
tion of  the  case,  to  enter  the  judgment,  for  the  reason  that 
there  was  no  "  note,  minute  or  memorandum  made  by  the 
judge,"  or  under  his  direction,  upon  the  docket  of  the  term 
or  upon  the  papers,  files  or  some  memorial  paper  found  of 
record  in  the  court. 

It  is  insisted,  for  want  of  these  the  judgment  can  only  be 
regarded  as  having  been  entered  by  the  clerk  without  au- 
thority of  the  court. 

We  do  not  think  the  contention  of  the  appellant  is  well 
founded.  The  recitals  in  the  judgment  itself  as  recorded 
in  the  judgment  record  of  the  court  and  the  declarations 
and  files  entered  by  the  clerk  show  that  the  court  had  full 
jurisdiction  to  enter  the  judgment,  and  that  it  did  enter  it. 
The  court,  according  to  the  files  and  recitals  in  the  judg- 
ment, had  full  jurisdiction  of  the  subject-matter  of  the  suit 
and  of  the  parties. 

The  court  may  have  proceeded  irregularly  in  not  having 
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the  cause  docketed,  and  in  not  making  a  memorandum  on 
its  docket  of  the  hearing  and  order  for  judgment.  The 
court  had  power  to  pass  on  the  case  orally  and  order  the 
clerk  orally  to  enter  the  judgment  and  the  duty  of  the  clerk 
was  to  enter  the  judgment  accordingly.  He  did  this  and 
the  judgment  itself  is  verity  and  can  not  be  contradicted. 
A  judgment  is  not  void  unless  the  court  is  without  jurisdic- 
tion of  the  parties  or  subject-matter  of  the  suit.  Jurisdiction 
of  the  person  may  be  acquired  by  entry  of  appearance  in 
person  or  by  attorney. 

In  this  case  it  was  entered  by  an  attorney  in  fact,  in 
regular  form.  Gardner  v.  Bunn,  132  111.  410.  The  judg- 
ment record  itself  is  conclusive  proof  of  the  necessary  juris- 
dictional facts  which  it  recites.  Johnson  v.  Miller,  55  111. 
App.  177.  The  clerk  is  a  mere  ministerial  officer  and  enters 
only  such  orders  and  judgments  as  he  is  ordered  by  the 
court.  The  recitals  in  a  judgment  is  conclusive  unless  con- 
tradicted by  the  record  itself.  Anderson  v.  Field,  6  Brad. 
309. 

The  following  are  cases  illustrative  of  this  principle,  viz.: 
Koren  v.  Roemheld,  7  Brad.  650;  McVeagh  v.  Locke,  23  111. 
App.  606;  Jasper  v.  Schlesinger,  22  111.  App.  640;  Roach  v. 
Beldam,  119  111.  320;  Weigley  v.  Matson,  125  111.  66;  also 
Weigley  v.  Matson,  24  111.  App.  182,  a  case  very  similar  to 
the  case  under  consideration. 

Seeing  no  error  in  the  record  the  decree  of  the  court  be- 
low dismissing  the  bill  is  affirmed. 


Metropolitan  Life  Insnrance  Company  v.  Electa  Bond. 

1.  Bnx  OF  Exceptions— Jft«<  be  Filed  Within  tJie  Time.— A  draft  of 
a  biU  of  exceptions  was  filed  within  the  time  fixed  by  the  court,  but  it 
was  not  signed  by  the  judge  until  after  the  time  had  expired,  A  motion 
to  strike  it  from  the  files  was  sustained. 

2.  Qavs— Signature  of  the  Judge  Essential.— A  draft  of  a  bill  of  ex- 
ceptions is  not  a  bill  of  exceptions  until  it  receives  the  approval,  signa- 
ture and  seal  of  the  judge. 
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Motion  to  Strike  the  Bill  of  Exceptions  from  the  Files.— Appeal 
from  the  City  Court  of  Aurora;  the  Hon.  R.  P.  Goodwin,  Judge,  pre- 
siding. Heard  in  this  court  on  rehearing  at  the  December  term,  18d5. 
Motion  sustained.    Judgment   affirmed.    Rehearing  denied  June  28, 

1896. 

Hanchett  &  Plain,  attorneys  for  appellant. 
James  F.  Galvin,  attorney  for  appellee. 

Opinion  per  Curiam. 

Appellee  recovered  judgment  against  appellant  for  $63. 
The  trial  court  allowed  appellant  forty-five  days  in  which 
to  file  an  appeal  bond  and  bill  of  exceptions.  The  order 
was  made  October  4,  1895. 

Appellee  now  moves  to  strike  the  bill  of  exceptions  from 
the  files,  because  it  was  not  filed  within  the  time  fixed  by 
the  trial  court.  The  record  shows  that  the  draft  prepared 
by  counsel  as  a  bill  of  exceptions  was  filed  November  13th, 
but  it  was  not  signed  by  the  judge  until  November  19th, 
after  the  forty-five  days  limit  expired. 

On  the  authority  of  Magill  et  al.  v.  Brown  et  al.,  98  111. 
235,  the  motion  must  be  sustained.  The  draft  filed  was  not 
a  bill  of  exceptions  until  it  had  received  the  approval,  signa- 
ture and  seal  of  the  judge. 

Appellant  should  have  presented  the  draft  to  the  judge 
within  the  forty-five  days.  If  the  judge  had  failed  to  sign 
within  the  time,  appellant  could  not  be  prejudiced,  of  course, 
and  the  authorities  cited  in  resistance  of  the  motion  would 
be  applicable.  No  such  presumption  as  that  the  draft  was 
presented  within  the  time  can  be  indulged  in  the  face  of  the 
recital  that  it  was  presented  and  signed  on  the  19th  of 
November,  1895. 

The  motion  to  strike  the  bill  of  exceptions  from  the  record 
will  be  sustained,  and  as  there  is  nothing  in  the  record  to 
impeach  the  judgment,  the  same  is  affirmed. 
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Frank  A.  Henning  r.  Jacob  Probst. 

1.  Excessive  DAMAOES—iJ«miWtY«r.— Where  the  damages  allowed 
by  a  juij  are  excessive,  a  remittitur  is  proper  as  to  the  excess. 

Trespass  Ti  et  Armis. — Appeal  from  the  Circuit  Court  of  Kendall 
County;  the  Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.    Affirmed.    Opinion  filed  July  SO,  1890. 

Hall  &  Haight,  attorneys  for  appellant. 
Benj.  F.  Hkbbington,  attorney  for  appellee. 

Opinion  per  Curiam. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
for  $863.75,  recovered  against  appellant  in  an  action  of  tres- 
pass vi  et  armvt. 

There  was  a  conflict  in  the  testimony  as  to  the  manner  in 
which  the  assault  was  made,  as  to  the  provocation  and  as  to 
the  extent  of  violence  used;  but  there  is  no  question  as  to 
the  defendant  making  the  assault,  and  that  such  assault  was 
without  sufficient  provocation. 

There  is  some  question  as  to  the  accuracy  of  the  plaint- 
iff's third  instruction,  but  we  do  not  regard  it  as  material. 
Nor  for  the  giving  of  that  would  we  feel  justified  in  revers- 
ing the  judgment.  There  was  no  error  committed  in  re- 
fusing instructions. 

We  think  the  damages  allowed  by  the  jury  excessive,  but 
as  appellee  has  entered  a  remittitur  for  $400  we  affirm  the 
judgment  for  $463.73,  and  direct  the  clerk  to  tax  against 
appellee  the  costs  of  this  court. 


66b  150 
177«  572 


Hand  I.  Lawbaugh^  by  her  Next  Friend^  t.  The  Board 

of  Education. 

1.  Compulsory  Vaccination— Poii?er»  of  Boards  of  Health'- Rear 
tondble  Rules, — ^Under  its  charter,  giving  it  power  to  make  regulations 
to  prevent  the  introduction  of  contagious  diseases,  and  to  secure  the 
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general  health  of  the  inhabitants,  the  city  of  Qeneseo  passed  ordi- 
nances establishing  a  board  of  health,  prescribing  its  duty  to  care  for  the 
l;ealth  of  the  schools,  with  authority,  after  consulting  physicians,  etc., 
to  suspend  from  the  schools  any  unvaccinated  student  until  such  stu- 
dent produced  a  certificate  from  a  duly  authorized  physician  showing 
that  he  or  she  had.  been  vaccinated  in  accordance  with  the  rules  of  the 
State  Board  of  Health.  Acting  under  tliis  authority,  the  board  of  health 
passed  a  resolution  that  no  pupil  should  be  admitted  to  any  public  oi 
private  school  without  presenting  a  certificate  of  vaccination  from  an 
authorized  physician.  Under  this  ordinance  and  resolution,  it  was  held 
that  the  board  of  education  had  the  power  to  adopt  and  enforce  an 
order  that  no  pupil  should  be  admitted  to  the  public  schools  without 
presenting  satisfactory  evidence  of  proper  and  successful  vaccination. 

2.  Boards  of  Education — Compulsory  Vaccination, — A  regulation 
of  a  board  of  education  requiring  the  vaccination  of  pupils  as  a  quali- 
fication to  their  admission  to  the  public  schools  is  a  reasonable  one,  not- 
withstanding the  disease  of  small-pox  does  not  exist  in  the  vicinity. 

8.  Same — Power  to  Make  Bules  Regarding  Contagious  Diseases. — 
School  boards  are  not  required  to  wait  until  a  disease  has  obtained  a 
foothold  in  the  community  before  taking  steps  to  insure  the  safety  ot 
the  pupils  from  its  ravages. 

Mandamns. — Appeal  from  the  Circuit  Court  of  Henry  Coimty;  the 
Hon.  Hiram  Biqelow,  Judge,  presiding.  Heard  in  this  court  at  the 
December  term,  1895.    Afi^med.    Opinion  filed  June  19,  1896. 

Wm.  M.  Smith  and  Geo.  W.  Shaw,  attorneys  for  appellant, 
contended  that  boards  of  health  have  no  authority  to  legis- 
late.    Tugman  v.  Chicago,  78  111.  405. 

The  board  of  health  of  the  city  of  Geneseo  is  not  a  body 
the  appointment  of  which  is  authorized  by  the  charter  of 
the  city.     See  Charter,  Sess.  Laws  1865,  page  370. 

The  constitution  of  Illinois  gives  all  children  the  right 
to  attend  the  public  schools,  and  compels  the  legislature  to 
secure  the  right.  Art.  VIII,  Sec.  1;  Powell  v.  Board  of 
Education,  97  111.  377;  Chase  v.  Stephenson,  71  111.  3S3, 
People  V.  Board  of  Ed.  of  Quincy,  101  111.  308. 

No  pupil  can  be  expelled  save  for  bad  conduct.  Eulison 
V.  Post,  79  111.  571. 

Dunham  &  FbsTER,  attorneys  for  appellee. 

The  respective  action  of  the  Illinois  State  Board  of  Health, 
of  the  Geneseo  Board  of  Health,  and  of  the  city  of  Geneseo, 
was  within  the  scope  of  their  respective  powers,  and  their 
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rules,  regulations  and  ordinances  were  of  binding  force  and 
effect.  Revised  Statutes  Illinois,  Ch.  126a,  Sec.  2  (2  S.  and 
C.  2289);  Ch.  122,  Art.  6,  Sec.  10  (3  S.  and  C.  1182);  Ch.  122, 
Art  5,  Sec.  26,  Par.  6  (3  S.  and  C.  117);  Private  Laws  of 
Illinois,  1865,  Vol.  1,  p.  370  et  seq.;  "An  Act  to  Incorpo- 
rate the  City  of  Geneseo,"  Art.  7,  Sees.  4  and  6;  -Tugman  v. 
Chicago,  78  111.  405;  2  Am.  and  Eng.  Ency.  432;  Gregory 
V.  New  York,  40  N.  Y.  273;  Polinsky  v.  People,  11  Hun, 
390;  People  v.  Special  Sessions,  7  Hun,  214. 

The  board  of  education  has  full  power  to  pass  and  enforce 
the  rules  complained  of.  Revised  Statutes,  Ch.  122,  supra; 
Duffield  V.  School  Directors,  29  Atl.  Rep.  742;  Abeel  v. 
Clark,  84  Cal.  226;  S.  C,  24  Pao.  Rep.  383;  In  re  Rebenack, 
St.  Louis  Court  of  Appeals,  March  term,  1895;  Thompson 
V.  Beaver,  63  111.  353;  McCormick  v.  Burt,  95  111.  263;  Rob- 
arson  v.  Troutt,  17  111.  App.  386;  Churchill  v.  Tewkes,  la 
111.  App.  520. 

Rules  requiring  vaccination  or  other  evidence  of  immu« 
nity  from  small-pox  of  pupils  attending  public  schools,  are 
reasonable  regulations  for  the  government  and  welfare  of 
the  schools,  and  are  not  in  violation  of  the  constitutional 
provisions  concerning  public  schools.  Powell  v.  Board  of 
Education,  97111.  377;  Chase  v.  Stephenson,  71  111.  383;  Peo- 
ple V.  Board  of  Education  of  Quincy,  101  111.  308;  In  re^ 
Walters,  32  New  York  Supp.  322;  Abeel  v.  Clark,  84  CaL 
226. 

Such  rules  are  not  in  violation  of  the  doctrine  of  personal 
liberty.  Lake  View  v.  Rose  Hill  Cemetery  Co.,  70  111.  192; 
Tiedeman's  Limitations  of  Police  Power,  1,31;  Ibid.,  Abeel 
V.  Clark,  84  Cal.  226;  In  re  Waters,  32  N.  Y.  Sup.  322. 

The  relator  must  show  a  clear,  unequivocal  legal  right  to 
entitle  her  to  a  writ  of  mandamus.  C.  &  A.  R.  R.  Co.  v. 
Suflfern,  129  111.  276;  Dement  v.  Rokker,  126  111.  174;  People 
ex  rel.  v.  Glann,  70  111.  232. 

Mr.  Justiok  Crabtbee  delivered  the  opinion  of  the 
Court. 
The  Board  of  Education  of  School  District  No.  2,  T.  17, 

Vot.  LXVI 11 
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E.  3  E.  4th  P.  M.,  lying  within  the  city  of  Genesee,  in  Henry 
county,  expelled  the  relator,  a  girl  twelve  years  of  age,  be- 
cause she  and  her  father,  George  W.  Lawbaugh,  who  ap- 
pears in  this  suit  as  her  next  friend,  refused  to  comply  with 
certain  rules  concerning  vaccination  of  the  pupils  attending 
school  in  said  district.  After  being  so  expelled,  appellant 
filed  her  petition  for  a  writ  of  mandamus  to  be  directed  to 
appellees,  commanding  them  to  admit  her  to  the  public 
schools  of  Geneseo,  in  said  district.  She  alleges  her  forcible 
expulsion  from  such  school  by  appellees,  who  refuse  to  allow 
her  to  attend,  although  repeatedly  requested  to  do  so. 
Avers  that  the  only  reason  assigned  by  them  is,  that  she 
had  not  been  vaccinated,  and  did  not  exhibit  a  certificate  of 
vaccination  within  the  past  year.  That  they  urged  her  to 
obtain  such  a  certificate,  and  promised  in  that  case  to  admit 
her.  And  in  an  amendment  to  her  petition  she  alleges  that 
when  a  pupil  she  always  obeyed  all  lawful  rules  and  regu- 
lations of  the  board  of  education  and  teachers,  so  far  as  she 
knew  how  and  was  able,  and  at  the  time  of  her  expulsion 
5he  had  not  been  exposed  to,  or  infected  by,  small-pox  or  any 
infectious  disease,  nor  was  she  under  quarantine  for  any 
cause,  and  the  epidemic  of  small-pox  did  not  then  exist  in 
Geneseo. 

The  defendant  answered,  admitting  that  petitioner  was  a 
resident  of  the  district,  of  the  age  of  twelve  years,  and  en- 
titled to  the  privileges  of  the  public  schools  on  the  same 
terms  and  conditions  as  the  other  children  of  the  district, 
subject  to  lawful  regulations;  and  that  her  father  and  next 
friend  is,  and  for  four  years  had  been,  a  resident  of  the  dis- 
trict. The  answer  then  sets  forth  a  resolution  of  the  State 
Board  of  Health,  of  November  22,  1891,  that  before  being 
admitted  into  any  public  school  every  child  must  present  his 
or  her  teacher  a  certificate  signed  by  a  legally  qualified  phy- 
sician, stating  name,  age,  residence,  date  of  vaccination  as 
nearly  as  may  be,  date  of  examination  accurately,  and  result 
as  shown  on  the  child's  person.  A  certificate  from  a  legally 
qualified  physician  that  a  child  is  protected  by  a  previous 
attack  of  small-pox  or  varioloid,  or  that  it  would  be  danger- 
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ous  at  the  present  time  to  vaccinate  a  given  child,  or  that 
such  unsusceptibility  has  been  demonstrated  as  in  itself 
amounts  to  protection,  shall  be  accepted  by  school  authori- 
ties in  lieu  of  the  satisfactory  evidence  required  by  this 
order. 

Also  another  resolution  of  the  State  Board  of  Health,  of 
January,  1S94,  reaflSrining  the  above,  and  extending  it  to 
parochial  and  private  schools,  and  notifying  school  author- 
ities not  to  admit  children  without  satisfactory  evidence  of 
successful  vaccination;  and  the  board  further  resolved  that 
their  power,  under  the  statute  of  their  creation,  to  order 
the  vaccination  of  children,  is  clear  and  unquestionable;  and 
that  it  is  the  consequent  duty  of  boards  of  school  directors 
to  see  that  such  order  is  strictly  enforced  is  equally  clear, 
and  the  said  order  their  suflScient  warrant. 

The  answer  further  alleged   that  the  city  of  Geneseo, 
within  whose  limits  all  schools  of  said  district  are  located, 
by  an  ordinance  of  its  city  council  of  August  11,  1891, 
established  a  board  of  health,  and  appointed  its  members, 
(who  are  still  in  the  discharge  of  their  duties)  and  made  it 
their  duty  to  care  for  the  health  of  the  schools  and  exclude 
from  them  any  person  suffering  from  a  contagious  or  in- 
fectious disease,  or  liable  to  convev  such  disease  to  those 
in  attendance ;  and  an  ordinance  of  October  12, 1893,  provid- 
ing that  the  board  of  health  might,  at  any  time,  after  con- 
sulting duly  authorized  physicians,  who  deem  it  necessary 
for  the  public  health,  suspend  from  school  am^  unvaccinated 
student  attending  the  Geneseo  schools,  public  or  private, 
until  such  person  shall  be  able  to  produce  a  certificate  from 
a  duly  authorized  physician  that  such  person  has  been  vac- 
cinated in  accordance  with  the  rules  of  the  Illinois  State 
Board  of  Health;  that  the   board  of  health  of  Geneseo 
passed  an  order  and  resolution  that  no  child  or  pupil  be 
admitted  to  any  school  in  Geneseo,  public  or  private,  on  or 
after  Monday,  October  1,  1894,  without  presenting  a  cer- 
tificate of  vaccination  from  an  authorized  physician. 
Defendants,  at  a  regular  meeting  of  August  9, 1894,  passed 
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a  resolution  that  thereafter  no  pupil  should  be  admitted  to 
the  public  schools  of  the  district  without  presenting  satis- 
factory evidence  of  proper  and  successful  vaccination 
from  some  reputable  physician,  provision  having  been  made 
by  the  board  for  the  gratuitous  vaccination  of  the  children 
of  those  unable  to  pay  for  the  same.  And  subsequently  re- 
solved that  the  above  order  be  enforced. 

The  defendant  alleges  that  the  above  orders,  resolutions 
and  ordinances  of  the  State  and  city  boards  of  health, 
the  city  council  and  board  of  education,  are  reasonable, 
wholesome  and  just  regulations,  and  in  full  force;  and  that 
they  control  the  rights  of  children  to  attend  the  schools, 
and  that  no  child  has  the  right  to  attend  without  compli- 
ance. That  the  petitioner  and  her  father  and  next  friend, 
were  aware  of  these  rules,  but  refused  to  comply  with  them, 
the  father  alleging  that  he  did  not  believe  in  vaccination 
nor  in  physicians,  nor  medical  and  sanitary  science.  That 
petitioner  was  expelled  solely^  because  she  would  not  com- 
ply with  the  rules  respecting  vaccination,  or  obtain  the  cer- 
tificate under  the  rules  showing  that  such  vaccination  was 
unnecessary.  That  petitioner  and  her  father  were  informed 
that  she  could  be  vaccinated  free  of  cost,  but  her  father 
insisted  he  would  have  nothing  to  do  with  physicians;  that 
they  were  frauds  and  humbugs.  There  was  an  aflSdavit  to 
the  truth  of  the  answer. 

We  have  thus  set  out  the  substance  of  the  pleadings  at 
length,  that  the  whole  facts  in  the  case  may  be  fairly  pre- 
sented, and  they  are  as  well  shown  in  that  form  as  any 
other. 

To  this  answer  petitioner  filed  a  demurrer,  which  was 
overruled  by  the  court,  and  petitioner  abiding  by  her  demur- 
rer, the  court  gave  judgment  in  favor  of  defendant,  dismiss- 
ing the  petition  at  the  costs  of  petitioner.  This  action  of 
the  court  is  assigned  for  error,  and  we  are  asked  to  reverse 
the  judgment  on  the  ground  that  the  facts  set  forth  in  the 
answer  constitute  no  defense  to  the  petition. 

The  question  is  therefore  presented  for  determination, 
whether  there  is  any  power  in  the  State  Board  of  Health, 
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boards  of  health  of  cities,  the  city  council  of  cities,  or  boards 
of  education,  or  in  all  of  them  combined  and  acting  with 
each  other,  to  require  the  vaccination  of  pupils  as  a  condi- 
tion precedent  to  their  attending  and  receiving  the  benefit 
of  the  public  schools. 

By  Sec.  2,  Chap*  126a  (2  Starr  &  Curtis,  2289),  it  is  pro- 
vided that  "  The  State  Board  of  Health  shall  have  the 
geaeral  supervision  of  the  interests  of  the  life  and  health  of 
the  citizens  of  the  State,  *  *  *  and  shall  have  author- 
ity to  make  such  rules  and  regulations,  and  such  sanitary 
investigations  as  they  may  from  time  to  time  deem  necessary 
for  the  preservation  or  improvement  of  public  health;  and 
it  shall  be  the  duty  of  all  police  officers,  sheriffs,  constables, 
and  all  other  officers  and  employes  of  the  State  to  enforce 
sach  roles  and  regulations,  so  far  as  the  sufficiency  and  suc- 
cess of  the  board  may  depend  upon  their  official  co-opera- 
tion." 

If  it  is  competent  for  the  legislature  to  oohfer  upon  the 
State  Board  of  Health  the  power  to  make  rules  and  regula- 
tions for  the  preservation  of  the  public  health,  then  the 
above  language  is  broad  enough  in  its  terms,  to  warrant 
snch  board  in  making  the  rule  set  forth  in  appellant's  an- 
swer to  the  petition  for  mandamus.  It  is  contended  by 
appellant  that  boards  of  health  have  no  authority  to  legis- 
late, and  the  case  of  Tugman  v.  Chicago,  78  111.  406  is  cited 
in  sapport  of  such  contention.  We  do  not  think  that  the 
question  here  involved  was  necessarily  before  the  Supreme 
Court  in  that  case.  The  real  point  of  that  decision  is,  that 
the  ordinance  or  regulation  in  question  was  unreasonable 
and  unjust,  as  tending  to  create  a  monopoly;  and  while  the 
court  seem  to  hold  that  the  board  of  health  of  the  city  of 
Chicago  had  no  power  to  enforce  the  regulation  for  a  vio- 
lation of  which  the  prosecution  was  brought,  we  do  not 
regard  the  decision  in  that  case  as  requiring  us  to  hold  that 
the  State  Board  of  Health  has  no  power  to  adopt  rules  such 
as  that  set  forth  in  the  answer  of  appellees,  or  that  they 
have  no  binding  force  upon  the  citizens  of  this  State.  The 
necessities  of  government  seem  to  require  various  agencies 
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through  whose  instrumentality  the  welfare  of  the  people 
shall  be  subserved,  and  without  which  the  interest  of  the 
citizens  of  the  State  would  suffer.  Hence,  we  have  boards 
of  railway  and  warehouse  commissioners,  a  State  board  of 
charities,  penitentiary  commissioners,  canal  commissioners, 
labor  commissioners,  and  other  boards,  all  having  greater 
or  less  powers  conferred  upon  them  by  statute  in  a  manner 
similar  to  that  in  which  power  is  given  to  the  State  Board 
of  Health.  We  are  unwilling  to  hold  that  the  State  legis- 
lature has  no  power  to  confer  upon  the  State  Board  of 
Health  the  authority  to  adopt  the  rule  in  controversy  in 
this  case,  and  thereby,  in  effect,  hold  it  has  no  power  to 
confer  upon  any  of  the  boards  above  named  the  powers 
attempted  to  be  given  them  by  the  respective  statutes  of 
their  creation.  The  consequences  of  such  a  holding  would 
be  so  far  reaching  in  their  effects  that  we  would  long  and 
seriouslv  hesitate  before  coming  to  such  a  conclusion.  It 
has  been  held  that  the  power  to  enact  sanitary  regulations 
which  shall  have  the  force  of  law,  and  for  which  a  criminal 
prosecution  will  lie,  may  be  conferred  on  a  board  by  the 
legislature.  2  Am.  &  Eng.  Ency.  of  Law,  432,  citing  Po- 
linsky  v.  People,  11  Hun  (K.  Y.)  390;  People  v.  Special 
Sessions,  7  Hun  (N.  Y.)  214. 

Powers  granted  for  so  important  an  object  as  the  preser- 
vation of  the  public  health,  should  receive  a  liberal  construc- 
tion for  the  advancement  of  the  ends  for  which  they  were 
bestowed.     Gregory  v.  New  York,  40  N.  Y.  273. 

It  is  to  be  observed  that  the  case  of  Tucrman  v.  City  of 
Chicago,  supra^  was  a  prosecution  for  the  recovery  of  a 
penalty  where  the  city  was  bound  to  show  an  undoubted 
riffht  of  recovery,  and  where  the  law  would  be  strictly  con- 
strued in  favor  of  the  defendant,  while  this  is  a  civil  case  in 
which  the  petitioner  must  show  a  clear  legal  riglit  to  a  writ 
of  mandiimus.  But  the  decision  of  this  case  does  not  rest 
solely  upon  the  question  of  power  in  the  State  Board  of 
Health.  By  Sec.  4,  Art.  7,  of  the  charter  of  the  city  of 
Geneseo,  within  whose  limits  the  school  in  question  is  situ- 
ated, the  city  council  are  given  power  "  To  make  regulations 
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to  prevent  the  introduction  of  contagious  diseases  into  the 
city,"  and  by  Sec.  6,  "  To  make  regulations  to  secure  the 
general  health  of  the  inhabitants."  1  Priv.  Laws,  1865,  p. 
377. 

To  carry  out  these  powers  the  city  council  established  a 
board  of  health,  and  passed  the  ordinance  set  out  in  appel- 
lee's answer,  and  in  pursuance  of  these  ordinances,  and  the 
order  and  resolution  of  the  city  board  of  health  adopted 
thereunder,  the  board  of  education  (appellee)  passed  a  reso- 
lution that  thereafter  no  pupil  should  be  admitted  to  the 
public  schools  of  the  district  without  presenting  satisfactory 
evidence  of  proper  and  successful  vaccination,  etc.,  as  set 
forth  in  the  answer.  Under  the  city  ordinances  and  the 
resolution  of  the  local  board  of  health,  we  are  of  the  opinion 
the  board  of  education  had  the  power  to  adopt  and  enforce 
the  resolution  and  regulation  adopted  by  it  for  the  health 
of  the  schools  under  its  control,  provided  such  regulation 
was  a  reasonable  one.  it  being  always  a  question  of  law 
whether  or  not  the  rule  or  regulation  is  reasonable.  We  do 
not  deem  it  necessary  to  enter  upon  any  extended  discussion 
as  to  the  merits,  or  demerits,  of  vaccination  as  a  remedy  for 
the  prevention  of  small-pox.  We  understand  that  a  large 
majority  of  the  medical  profession  believe  in  the  efficacy  of 
vaccination.  In  many  cities  of  the  United  States  it  is  pro- 
vided for  by  municipal  regulation.  In  the  case  of  Duffield 
V.  School  Dist.  of  City  of  Williamsport  (Pa.),  29  Atl.  Rep.  742, 
it  is  said : 

"  In  the  present  state  of  medical  knowledge  and  public 
opinion  upon  this  subject  it  would  be  impossible  for  a  court 
to  den}^  that  there  is  reason  for  believing  in  the  importance 
of  vaccination  as  a  means  of  protection  from  the  scourge  of 
small-pox. 

The  question  is  not  one  of  science  in  a  case  like  the  pres- 
ent. We  are  not  required  to  determine  judicially  whether 
the  public  belief  in  the  efficacy  of  vaccination  is  absolutely 
riffht  or  not.  We  are  to  consider  what  is  reasonable  in 
view  of  the  present  state  of  medical  knowledge,  and  the 
concurring  opinion  of  the  various  boards  and  officers 
charged  with  the  care  of  public  health.     The  answers  of  the 
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city  and  the  school  board  show  the  belief  of  the  proper  au- 
thorities to  be  that  a  proper  regard  for  the  public  health 
and  for  the  children  in  the  public  schools,  requires  the  adop- 
tion of  the  regulation  complained  of.  They  are  doing,  in 
the  utmost  good  faith,  what  they  believe  it  is  their  duty  to 
do,  and  though  the  plaintiff  might  be  able  to  demonstrate 
by  the  highest  scientific  tests  that  they  are  mistaken  in  this 
respect,  that  would  not  be  enough.  It  is  not  an  error  in 
judgment,  or  a  mistake  upon  some  abstruse  question  of 
medical  science,  but  an  abuse  of  discretionary  power  that 
justifies  the  courts  in  interfering  with  the  conduct  of  the 
school  board  or  setting  aside  its  action." 

We  think  this  reasoning  is  pertinent  to  the  question  now 
under  consideration.  That  case,  like  the  one  now  before  us, 
was  an  action  of  mandamus  to  compel  the  restoration  of  a 
pupil  to  the  public  schools,  he  having  been  expelled  for  a  fail- 
ure to  comply  with  the  regulation  of  the  school  board  in 
regard  to  vaccination.  It  is  true  there  was  an  element  in  that 
case  which  is  not  present  in  this,  viz.,  there  was  a  prevalent 
alarm  in  the  city  of  Williamsport  over  the  report  that  there 
was  then  a  case  of  small-pox  in  the  city,  while  in  the  case  at 
bar  it  is  not  claimed  there  was  any  immediate  pressing  danger 
of  the  contagion.  But  we  are  not  inclined  to  hold  that  the 
actual  existence  of  small-pox  in  the  vicinity  was  necessary  in 
order  that  the  regulation  should  be  regarded  as  a  reasonable 
one.  The  disease  is  so  easily  communicated — is  so  highly 
contagious  and  subtle  in  its  operations,  that  it  may  appear  in 
any  community,  at  any  time,  without  a  moment's  notice;  so 
that  a  city  may  be  quite  free  from  the  scourge  to-day,  while 
to-morrow  thousands  ma}''  have  been  exposed  to  its  perils. 
This  being  the  well  known  character  of  the  dreadful  disease, 
we  think  the  safer  view  is  that  a  regulation  looking  to  safety 
and  immunity,  before  it  makes  its  appearance,  should  not  be 
regarded  as  an  unreasonable  one.  No  doubt  there  are  cases 
in  which  vaccination  has  done  harm  to  the  patient,  and  in 
unskillful  hands,  perhaps  the  same  may  be  said  of  any  med- 
ical treatment,  or  even  of  surgery;  but  we  do  not  regard  this 
as  a  fair  argument  against  medical  treatment   or  surgical 
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skilL  The  good  of  the  many  must  be  preferred  to  the  con- 
veaienoe  or  supposed  welfare  of  the  few.  The  safety  of  the 
people  as  a  whole  is  the  object  sought  to  be  attained  by 
these  regulations  concerning  vaccination. 

In  nearly  all  health  and  quarantine  laws,  some  are  put  to 
inconvenience  and  annoyance,  and  may  to  a  certain  extent 
b3  deprived  of  their  liberty  and  freedom  of  action,  but  if 
the  public  necessity  requires  it,  the  convenience,  or  even 
liberty,  of  the  individual  citizen,  must  give  way  for  the  wel- 
fare of  the  greater  number.  In  this  case  the  petitioner  in- 
sists on  her  right  to  attend  the  public  schools,  without 
submitting  to  the  rule  concerning  vaccination,  when  the 
State  Board  of  Health,  the  city  council  of  Geneseo,  the 
local  board  of  health  of  the  city,  and  the  board  of  education, 
all  concur  in  the  belief  it  is  unsafe  for  the  community  that 
she  should  do  so. 

It  is  unfortunate  that  she  should  be  deprived  of  an  educa- 
tion, but  if  her  father  sets  up  his  judgment  in  opposition  to 
that  of  all  the  authorities  named,  and  refuses  to  have  her 
comply  with  the  rules  of  the  school  board,  we  think  she 
must  take  the  consequences,  and  place  the  blame  where  it 
belongs-  The  board  have  acted  reasonably  with  her  in  that 
they  have  provided  a  means  of  vaccination,  free  of  expense 
to  her,  or  her  father,  and  have  offered  to  admit  her  to  the 
schools  upon  her  compliance  with  the  rule  in  question.  We 
are  aware  the  Appellate  Court  of  the  Fourth  District  in  this 
State  have  reached  a  diflPerent  conclusion  from  that  which  we 
have  arrived  at,  and  hold  that,  in  the  absence  of  an  im- 
mediate present  necessity,  occasioned  by  a  reasonable,  well 
founded  belief  and  apprehension  entertained  by  th«  board 
that  small-pox  was  prevalent  in  the  community  in  which 
the  school  was  located,  or  was  approaching  that  vicinity, 
such  a  rule  as  the  one  under  consideration  would  be  unrea- 
sonable, and  could  not  ba  justifiad  and  enforced,  even  by 
the  direction  and  order  of  the  State  Board  of  Health  requir- 
ing it.     School  Directors  v.  Breen,  60  111.  App.  201. 

With  all  due  respect  to  the  learning  and  ability  of  that 
court,  we  feel  constrained  to  hold  that  the  school  board 
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should  not  be  required  to  wait  until  the  disease  has  obtained 
a  foothold  in  the  community  before  taking  steps  to  insure 
the  safety  of  the  people  from  its  dread  ravages.  After  the 
epidemic  has  broken  out,  it  may  be  too  late  to  repair  the 
damage  which  has  been  occasioned  by  the  want  of  vaccina- 
tion at  the  proper  time.  We  think  it  safer  for  the  welfare 
of  the  people  to  hold  that  the  school  board  may  make  and 
enforce  the  regulation,  even  before  the  disease  has  invaded 
the  community,  and  before  the  danger  becomes  immediate 
and  pressing. 

In  the  case  of  Abeel  v.  Clark,  84  Cal.  226,  an  act  of  the 
legislature,  similar  in  character  and  eflfect  to  the  regulation 
in  question,  was  held  to  be  a  reasonable  police  regulation, 
and  was  sustained  by  the  Supreme  Court  of  that  State. 

Holding,  as  we  do,  that  the  answer  of  appellee  set  up  a 
sufficient  defense  to  the  petition,  the  court  committed  no 
error  in  overruling  the  demurrer  thereto  and  dismissing  the 
petition,  and  the  judgment  will  be  affirmed. 


Edson  Cross  v.  The  People  of  the  State  of  Illinois. 

1.  .Indictment— iSigma^tire  of  Staters  Attorney. — The  absence  of  the 
signature  of  the  state's  attorney  to  an  indiotmeiit  does  not  render  it  in- 
valid, and  where  no  motion  is  made  to  quash,  such  an  objection  comes 
too  late  after  verdict. 

2.  Change  op  Venue — Exceptions  Must  be  Taken  in  the  Court 
Below. — The  objection  and  exception  to  the  action  of  the  court  upon  a 
motion  for  a  change  of  venue,  must  be  made  in  the  court  below;  it  comes 
tDO  late  when  made  for  the  first  time  in  the  Appellate  Ck)urt. 

3.  Instructions. — Definition  of  a  Dram  Shop. — Tlie  refusal  of  the 
court  to  instruct  the  jury  as  to  the  definition  of  a  dram  shop,  is  not  a 
prejudicial  error. 

4.  Same— SaZe  of  Intoxicating  Liquor. —  An  instruction  which 
assumes  that  outside  the  corporate  limits  of  a  city,  town  or  village,  a  per- 
son may  lawfully  sell  intoxicating  liquor  in  quantities  of  five  gallons  or 
upward,  regardless  of  where  it  is  to  be  drank,  is  properly  refused. 

Indictment,  for  selling  liquors.  Error  to  the  County  Court  of  Iroquois 
County;  the  Hon.  Charles  W,  Raymond,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.    Affirmed.    Opinion  filed  June  18,  1896. 
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C.  H.  Payson  and  Nelly  B.  Kessleb,  attorneys  for  plaintiff 
in  error. 

W.  F.  PiERsoN,  State's  Attorney,  for  defendant  in  error. 

Opinion  per  Curiam. 

This  was  an  indictment  for  selling  liquor  without  a  license. 
Defendant  was  convicted  upon  four  counts,  fined  $200 
and  sentenced  to  eighty  days  confinement  in  the  county  jail. 

There  was  a  motion  in  arrest  of  judgment,  on  the  ground 
the  indictment  was  not  signed  by  the  state's  attorney.  It 
is  not  claimed  that  the  statute  requires  the  indictment  to  be 
signed  by  the  state's  attorney,  but  it  is,  no  doubt,  the  general 
practice  in  this  State  that  it  should  be  so  signed.  In  1 
Bish.  on  Crim.  Proc.,  Sec.  702,  it  is  said,  at  common  law  the 
validity  of  the  indictment  comes  wholly  from  the  grand 
jury's  finding,  and  no  indorsement  by  counsel  for  the  gov- 
ernment is  required.  And  again,  an  omission  to  make  the 
indorsement  at  the  proper  time  is  not  necessarily  fatal  to 
the  indictment,  if  the  means  of  supplying  it  are  at  hand. 
Ibid.,  Sec.  704;  see  also  Thomas  v.  State,  6  Mo.  457. 

In  Commonwealth  v.  Stone,  105  Mass.  469,  there  was  a 
motion  to  quash  the  indictment,  because  not  signed  by  the 
state's  attorney;  the  court,  per  Chapman,  C.  J.,  say :  The 
usual  and  proper  practice  is  that  the  prosecuting  officer  shall 
countersign  indictments,  but  there  is  nothing  in  the  statute 
requiring  it,  and  we  do  not  think  it  is  indispensable  to  the 
validity  of  the  indictment.  It  has  been  so  held  in  New 
Hampshire.  State  v.  Farrar,  41  N.  II.  53.  The  bill  is  to  be 
found  by  the  grand  jury,  and  therefore  the  signature  of  the 
foreman  is  necessary.  Webster's  case,  5  Greenl.  432;  State 
V.  Squire,  10  N.  H.  558;  State  v.  Freeman,  13  K  H.  488. 
But  the  prosecuting  attorney  acts  independently  of  the 
grand  jury  and  not  as  a  part  of  that  body.  In  that  case  the 
conviction  was  affirmed. 

In  the  case  at  bar  no  motion  to  quash  appears  to  have 
been  made,  and  after  verdict  we  think  the  objection  comes 
too  late.     At  most  the  signing  by  the  state's  attorney  is 
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but  mere  matter  of  form,  and  Sec.  9,  Div.  7,  of  the  Crim.  Code 
expressly  provides  that  all  exceptions  which  go  merely  to 
the  form  of  the  indictment  shall  be  made  before  trial,  and 
no  motion  in  arrest  shall  be  allowed  for  any  matter  not  af- 
fecting the  real  merits  of  the  offense  changed  in  the  indict- 
ment. There  wa»  no  error  in  overruling  the  motion  in 
arrest. 

It  is  insisted  the  court  erred  in  overruling  defendant's  pe- 
tition for  a  change  of  venue.  The  additional  transcript 
filed,  in  which  is  brought  before  us  the  action  of  the  trial 
court  upon  the  application  for  a  change  of  venue,  contains 
an  explicit  statement  under  the  hand  and  seal  of  the  trial 
judge,  in  what  purports  to  be  a  bill  of  exceptions,  that  de- 
fendant below  made  no  objection  and  took  no  exception  to 
the  action  of  the  court  in  denying  the  application  of  defend- 
ant below  for  a  change  of  venue.  We  are  bound  by  the 
statement  of  the  trial  judge,  and  are  precluded  from  con- 
sidering objections  and  alleged  exceptions  not  made  in  the 
court  below.     Gould  v.  Howe,  127  111.  251. 

We  see  no  serious  objection  to  the  action  of  the  court  in 
refusing  instructions.  While  the  court  might  very  properly 
have  instructed  the  jury  as  to  the  definition  of  a  dram  shop 
as  asked  in  the  first  refused  instruction,  we  can  not  see  how 
its  refusal  prejudiced  the  defendant.  The  real  question  be- 
fore the  jury  was,  whether  defendant  had  sold  intoxicating 
liquors  in  any  quantity,  whether  more  or  less  than  five 
gallons,  to  be  drunk  upon  and  about  the  premises  when 
sold.  The  second,  third,  fourth,  fifth,  sixth,  seventh  and 
eighth  refused  instructions  assume  that  outside  the  corpo- 
rate limits  of  an  incorporated  city,  town,  or  village,  a  per- 
son may  lawfully  sell  intoxicating  liquor  in  quantities  of 
five  gallons  or  upward,  regardless  of  whether  they  are  to 
be  drunk  on  the  premises  or  not;  but  such  is  not  the  law: 
and  inasmuch  as  those  refused  instructions  ignored  the 
proposition,  they  were  erroneous  and  properly  refused. 

We  think  the  conviction  was  right  and  should  be  af- 
firmed.   Judgment  affirmed. 
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lexican  Central  Railway  Company  t.  Herbert  B.  Gehr. 

1.  Fai^se  Imprisonment — Distinguished  from  Malicious  Prosecution. 
—False  imprisonment  is  a  trespass  committed  by  an  unlawful  arrest  and 
imprisonment.  If  the  im;  ris  mment  is  under  legal  process,  but  the  ac- 
tion has  been  begun  and  carried  on  maliciously  and  without  probable 
cause,  it  is  a  malicious  prosecution. 

2.  Joinder  op  Action — At  Cwnmon  Law  and  Under  the  Statute, — 
A.t  common  law,  a  claim  to  recover  damages  for  false  imprisonment,  in 
which  the  form  of  action  was  trespass,  could  not  be  joined  with  a  claim 
to  recover  for  malicious  prosecution,  in  which  the  form  of  action  was 
trespass  on  the  case;  but  under  our  statute  the  rule  is  different  and  the 
actions  may  be  joined. 

8.  Justification — When  to  he  Shown.— In  actions  for  false  impris- 
onment and  malicious  prosecution,  where  an  arrest  and  imprisonment 
are  shown,  it  devolves  upon  the  defendant  to  show  a  justification. 

4  Same — Wliat  Must  be  Shown.— To  justify  an  arrest  and  imprison- 
ment it  must  be  shown  that  an  offense  of  a  kind  punishable  by  impris- 
onment had  been  committed  by  somebody,  and  that  facts  had  come  to 
the  knowledge  of  defendaqt  which  furnished  probable  cause  or  reason 
to  suspect  that  the  plaintiff  was  the  guilty  party. 

5.  Torts— Committed  in  Foreign  Juri edict  ions.  — ^To  support  an  action 
for  a  tort  committed  in  a  foreign  jurisdiction,  the  injury  must  have  been 
redressible  at  the  time  under  the  laws  of  the  place  where  it  was  inflicted, 
and  what  would  constitute  a  good  defense  to  the  action,  if  brought  there, 
is  a  good  defense  everywhere. 

6.  Same — Right  to  Obtain  Redress  Here. — Where  the  right  to  obtain 
redress  for  false  imprisonment  is  given  by  the  laws  of  the  country  where 
the  injury  was  committed,  the  form  of  remedy  afforded  by  the  law  of 
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this  State,  where  the  action  is  brought,  will  control  in  affording  the  re- 
drees  guaranteed  by  both  jurisdictions. 

7.  Damages — $40,000  Not  Excessive.— In  this  case  a  verdict  for 
$40,000  for  malicious  prosecution  and  false  imprisonment  was  sus- 
tained. 

8.  Instructions — As  to  the  Laws  of  Foreign  Countries.'— The  exist- 
ence of  a  law  in  a  foreign  country  is  a  question  of  fact  to  be  determined 
by  the  jury  from  the  evidence,  but  if  proved  in  writing  the  construction 
of  the  writing  is  to  be  determined  by  the  court. 

Mr.  Justice  Waterman  dissents. 

1.  Criminal  Prosecutions— ITTien  and  Where  Complainant  not 
Liable, — Making  a  complaint  before  a  magistrate,  who  issues  a  warrant 
under  which  a  party  is  arrested,  the  warrant  not  being  justifiable  in 
point  of  law,  does  not  make  the  complainant  a  trespasser;  but  if  he 
points  out  the  party  to  be  arrested,  to  tiie  officer  who  has  the  warrant, 
he  may  become  one. 

2.  Same — Complainant  not  Liable  in  Trespass. — If  a  person  makes  a 
complaint  to  a  court  of  competent  jurisdiction,  and  the  court  ad  judicat- 
ingupon  the  ] aw  and  facts,  ordei;8  an  arrest  which  is  afterward  va- 
cated as  erroneous,  he  will  not  be  liable  in  trespass. 

3.  Same — Extent  of  the  Complainanfs  Liability. — Where  a  man  is 
given  into  custody  on  a  mistaken  charge,  and  then  brought  before  a 
magistrate  who  remands  him,  dama^ces  can  be  given  against  the  pros- 
ecutor in  an  action  for  false  imprisonment,  only  for  the  trespass  in 
arresting,  not  for  the  remand,  which  is  the  order  of  the  magistrate. 

4.  DxnAQES— False  Imprisonment  and  Malicious  Prosecution  Dis- 
tinguished.— Where  one  causelessly  procures  the  arrest  of  another,  he 
may,  if  he  institutes  or  secures  the  institution  of  judicial  proceedings 
against  the  arrested  party,  be  liable  in  an  action  for  malicious  prosecu- 
tion for  all  that  the  injured  person  suffers  in  consequence  of  such  prose- 
cution; but  in  an  action  for  false  imprisonment,  he  is  liable  only  for 
what  was  done  up  to  the  time  when,  as  a  rt«ult  of  judicial  action «  the 
party  is  held;  from  that  time,  the  imprisonment  is  by  judicial  author- 
ity, and  by  that  alone. 

5.  Presumptions— ^ a  to  the  Laws  of  Foreign  Countries. — While  in 
the  absence  of  evidence  as  to  what  the  law  of  a  foreign  county  is,  it  will, 
if  a  civilized  State,  be  presumed  that  the  damages  are  recoverable  for 
assaults  upon  the  person;  but  there  is  no  presumption  that  the  same 
rules  prevail  there  as  here  as  to  what  constitutes  proof  of  the  commis- 
sion of  an  offense,  or  probable  cause,  and  the  finding  of  the  court  of 
such  country  in  this  regard,  it  being  shown  to  have  had  jurisdiction  of 
the  subject-matter  and  person,  is  conclusive  as  to  what  to  that  court 
appeared. 

Trespass  on  the  €ase,  for  malicious  prosecution  with  coxmts  in 
trespass  for  false  imprisonment.    Appeal  from  the  Circuit  Court  of 


First  District — March  Term,  1896.        175 

Mexican  Central  Ry.  Co.  v.  Gehr. 

Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1896.  Affirmed.  Opinion  filed  June 
29, 1896. 

Lyman  &  Jackson  and  John  J.  Herrick,  attorneys  for 
appellant,  contended  that  the  alleged  injury  having  taken 
place  in  the  Republic  of  Mexico,  and  this  action  not  being 
maintainable  there,  it  can  not   be   maintained  in   Illinois. 

The  laws  of  Mexico  are  so  dissimilar  to  our  own  that  our 
courts  will  not  administer  them.  C.  &  N.  W.  Ry.  v.  Tuite,  44 
111.  App.  535;  Le  Forest  v.  Tolraan.  117  Mass.  109;  Ilanna 
V.  G.  T.  Ry.  Co.,  41  111.  App.  116;  Cooley  on  Torts  (2d  Ed.) 
551;  McLeod  v.  Conn,  and  Pass.  R.  R.  Co.,  58  Vt.  727; 
Phillips  V.  Eyre,  L.  R.,  4  Q.  B.  225;  L.  R.,  6  Q.  B.  1;  Knight 
V.  W.  J.  R.  R.  Co.,  108  Pa.  St.  250;  Great  Western  Ry.  Co.  of 
Uanada  v.  Miller,  19  Mich.  305;  Mexican  Natl.  R.  R.  Co.  v. 
Jackson,  33  S.  W.  Rep.  857;  Shedd  v.  Moran,  10  111.  App. 
61S;  I.  C.  R.  R.  Co.  v.  Cragin,  71  111.  177;  Wharton,  Con- 
flict of  Laws  (2d  Ed.),  Sec.  478. 

Assuming  the  grievances  alleged  in  the  declaration  oc- 
curred in  Illinois,  it  is  contended  that  under  the  evidence 
no  action  could  be  successfully  maintained  in  this  State,  for 
the  reason  that  where  one  merely  states  to  an  officer  what 
he  knows  of  the  supposed  offense,  but  without  making 
any  charge  or  requesting  any  arrest,  he  does  not  thereby 
make  himself  liable  in  an  action  for  malicious  prosecution. 
Newell  on  Malicious  Prosecution,  27-80,  211;  Gilbert  v. 
Eames,  42  111.  143;  Bums  v.  Erben,  1  Robertson  (N.  Y.) 
555;  Murray  v.  Kelso,  10  Wash.  47;  Mark  v.  Merz,  53  111. 
App.  458;  Greathouse  v.  Summerfield,  25  111.  App.  290; 
Langford  v.  Boston  &  A.  R.  R.  Co.,  144  Mass.  431. 

The  principal  is  not  liable  for  the  torts  of  the  agent  un- 
less done  within  the  scope  of  the  agency.  Mali  v.  Lord, 
39  N.  Y.  381;  Central  Ry.  v.  Brewer  (Md.),  28  Atl. 
Rep.  615;  Carter  v.  Howe's  S.  M.  Co.,  61  Md.  290,  297; 
III.  Cent.  Ry.  v.  Ross,  31  111.  App.  170;  Springfield  E.  &  T. 
Co.  V.  Green,  25  Ibid.  106;  Chicago  C.  Ry.  Co.  v.  Mogk,  44 
Ibid.  17;  Rosenkrans  v.  Barker,  115  111.  331;  Titcomb  v. 
James,  57  111.  App.  296;  Callahan  v.  Hyland,  59  Ibid.  34-7; 
Tuller  V.  Vogt,  13  111.  277;  111.  Cent.  Ry.  v.  Downey,18  Ibid. 
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259;  C,  B.  &  Q.  Ey.  v.  Casey,  9  111.  App.  632;  Oxford  v. 
Peter,  28  111.  434;  Arasmith  \.  Temple,  11  111.  App.  39; 
Wood  V.  Williams,  142  111.  269;  Grand  v.  Van  Vleck,  69 
Ibid.  478;  Keith  v.  Lynch,  19  111.  App.  574;  Gilbert  v.  Em- 
mons, 42  111.  143;  Bowler  v.  O'Connell,  162  Mass.  319. 

No  action  for  false  imprisonment  lies  where  the  arrest  and 
imprisonment  are  made  in  due  course  upon  regular  proceed- 
ings of  a  court  having  jurisdiction  of  the  subject-matter  and 
the  person.  Newell  on  Malicious  Prosecution,  67,  68,481, 
482;  Lieb  v.  Shelby  Iron  Co.,  12  S.  Rep.  (Ala.)  67;  Finley  v. 
St.  Louis  Refrigerator  Co.,  13  S.  W.  Rep.  (Missouri)  87; 
Joiner  v.  Ocean  Steamship  Co.,  12  S.  E.  Rep.  (Ga.)  361. 

It  is  necessary  for  the  plaintiff  to  prove  that  the  prosecu- 
tion has  terminated  in  the  manner  alleged,  and  the  dis- 
charge must  be  shown  of  record.  Comisky  v.  Breen,  7  111. 
App.  369;  Wabash  W.  Ry.  Co.  v.  Friedman,  146  111.  583; 
Guest  V.  Reynolds,  68  111.  478;  Newell  on  Malicious  Prose- 
cution, 454;  Phillips  on  Ev.,  Vol.  3,  821;  Sales  v.  Briggs,  45 
Mass.  421;  Stone  v.  Crocker,  24  Pick.  81,  87;  Blalock  v. 
Randall,  76  111.  224;  Tibbs  v.  Allen,  29  111.  535  at  547;  Rey- 
nolds v.  DeGeer,  13  111.  App.  113;  Walker  v.  Martin,  43 111.508. 

The  material  allegations  of  the  declaration  are  not  sus- 
tained by  the  evidence  and  for  that  reason  there  can  be  no 
recovery.  Wabash  Western  Ry.  Co.  v.  Friedman,  146  111. 
583;  Guest  v.  Reynolds,  68  111.  478. 

The  verdict  is  so  excessive  as  to  evince  passion,  prejudice 
and  a  misconception  of  the  evidence  on  the  part  of  the  jury. 
Walker  v.  Martin,  43  111.  508;  same  case,  52  111.  347;  Loew- 
enthal  v.  Streng,  90  111.  74;  Develing  v.  Walton,  83  111. 
390;  Mc(;)onnell  v.  Hampton,  12  Johns.  234. 

Parol  evidence  is  inadmissible  to  vary  or  contradict  the 
record  of  the  Criminal  Court  of  Mexico.  Looby  v.  Austin, 
19  111.  App.  325;  Roche  v.  Beldam,  119  111.  320;  Dillman  v. 
Nadelhoffer,  23  111.  App.  168;  Haywood  v.  Collins,  60  111. 
328  at  341;  Garfield  v.  Douglass,  22  111.  100;  Wiley  v. 
Sutherland,  41  111.  25;  Harris  v.  Lester,  80  111.  307  at  314. 

Seth  F.  Crews  and  Tenney,  MoCoxnell  &  Coffeen,  attor- 
neys for  appellee,  contended  that  the  injury  took  plaee  in 
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the  Republic  of  Mexico,  and  by  the  laws  of  that  country  an 
action  could  be  maintained  there,  hence  this  action,  which 
is  transitory,  can  be  maintained  here.  "The  law  of  Mexico 
aSfecting  rights  of  citizens  of  the  United  States,  transitory 
in  character,  will  be  administered  by  our  courts. 

Those  actions  which,  under  the  common  law  form  of 
procedure,  are  termed  transitory  may,  with,  perhaps,  rare  ex- 
ceptions, be  maintained  in  our  courts,  though  the  thing 
complained  of  occurred  in  another  State  or  country. 
Within  this  rule,  a  slander  suit  for  words  uttered  abroad,  a 
suit  for  malicious  prosecution  abroad,  or  for  a  foreign  tres- 
pass or  injury  to  personal  property,  may  be  maintained. 
Bishop,  Non-Contract  Law  (Ed.  1889),  p.  55,  Sec.  127S.  See 
also  Scott  V.  Lord  Seymour,  1  H.  &  C.  Kep.  219  (C.  T.  of 
Exch.  Eng,  18r>2);  Mostyn  v.  Fabrigas,  Cowper  161;  Smith 
V.  Bull,  17  Wend  (N.  Y.)  323;  Canadian  Pacific  Railway 
Co.  V.  Johnson,  61  Fed.  Rep.  738;  Lister  v.  Wright,  2  Hill, 
320  (N.  Y.);  Hall  v.  Coe.  4  Cow.  15;  Miss.  &  Tenn.  Rail- 
road Co.  V.  Ayers,  84  Tenn.  725;  Walsh  v.  N.  Y.  &  New 
Eng.  Railroad  Co.,  160  Mass.  571. 

It  is  a  general  rule  that  for  the  purpose  of  redress  it  is 
immaterial  where  the  wrong  was  committed;  in  other  words, 
a  wrong  being  personal,  redress  may  be  sought  for  it  wher- 
ever the  wrongdoer  may  be  found.  Cooley  on  Torts  (Ed. 
1880)  470. 

By  the  law  of  Mexico,  which  is  substantially  the  same  as 
the  common  law  in  force  in  this  country,  "  Principals  shall 
be  held  responsible  for  the  acts  of  their  subordinates  and 
servants.  It  is  a  necessary  condition  that  the  acts  or  omis- 
sions giving  rise  to  the  responsibilit}'^  shall  have  taken  place 
in  the  performanca  of  the  services  assigned  to  them."  Penal 
Code  of  Mexico,  article  327. 

The  master  is  liable  for  the  acts  of  his  servant,  not  only 
when  directed  by  him,  but  also  when  the  scope  of  his  em- 
ployment or  trust  is  such  that  he  has  been  left  at  liberty  to 
do,  while  pursuing  or  attempting  to  discharge  it,  the  inju- 
rious act  complained  of.  Cooley  on  Torts,  534. 
It  is  an  unlawful  physical  restraint  by  one  of  another's 
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liberty,  whether  in  a  prison  or  elsewhere,  in  a  place  station- 
ary or  moving,  under  claim  of  authority  or  not,  by  bolts  and 
bars,  by  threats  overpowering  the  will,  or  by  any  other 
means.  Bishop  on  Non-Contract  Law,  Sees.  206,  208,  214, 
217, 228;  see  also  Searls  v.  Viets,  2  Thomp.  &  G.  (N.  Y.)  224; 
Cooley  on  Torts,  195;  2  Addison  on  Torts,  799;  1  Water- 
man on  Trespass,  Sees.  312,  372. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant. 

The  declaration  consisted  of  four  counts,  all  for  the  same 
alleged  capse  of  action — an  arrest  and  imprisonment  in  the 
city  of  Mexico.  The  first  and  second  counts  allege  a  ma- 
licious prosecution,  the  third  and  fourth  a  false  imprison- 
ment. The  defendant  filed  the  general  issue  and  two  special 
pleas. 

The  special  pleas  set  up  that  the  laws  of  Mexico  provided 
for  the  institution  of  criminal  proceedings  by  two  methods, 
to  wit,  ex  officio^  by  the  public  officers,  and  by  complaint; 
and  that  the  proceedings  which  resulted  in  the  arrest  and 
imprisonment  of  the  plaintiff  were  ex  officio.  The  plaintiff 
filed  a  replication  to  the  special  pleas,  alleging,  in  effect, 
that  the  particular  proceedings  were  begun  by  oral  com- 
plaint by  the  defendant,  etc. 

On  the  issues  thus  made  a  trial  was  had,  resulting  in  a 
verdict  for  the  plaintiff  for  $40,000.  The  jury  also  made 
certain  special  findings.  Judgment  was  entered  on  this  ver- 
dict, and  the  case  is  now  brought  to  this  court  by  appeal. 

Counsel  agree  that  the  distinction  between  false  imprison- 
ment and  malicious  prosecution  is  correctly  stated  by 
Cooley,  in  his  work  on  torts,  as  follows: 

*'  False  imprisonment  is  a  trespass  committed  by  an  un- 
lawful arrest  and  imprisonment.  If  the  imprisonment  is 
under  legal  process,  but  the  action  has  been  begun  and 
carried  on  maliciously  and  without  probable  cause,  the 
wrong  is  malicious  prosecution." 
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And  so,  at  common  law,  a  claim  to  recover  damages  for 
false  imprisonment,  in  which  the  form  of  action  was  tres- 
pass, could  not  be  joined  with  a  claim  to  recover  for  mali- 
cioas  prosecution,  in  which  the  form  of  action  was  trespass 
on  the  case. 

Bat  owing  to  our  practice  act  having  abolished  the  dis- 
tinction between  trespass  and  case,  it  is  admitted  that 
counts  upon  each  cause  of  action  may  be  joined.  Blalock 
V.  Randall,  76  111.  224. 

And  it  follows  that  if  under  either  count,  a  case  was 
made,  the  judgment  was  proper  so  far  as  the  pleadings  are 
con(5erned. 

"  We  are  required  to  hold  that  every  issue  of  fact  that 
was  litigated  was  found  against  the  unsuccessful  party, 
if  necessary  to  sustain  the  verdict."  Kellogg  Newspaper 
Co.  V.  Peterson,  59  111.  App.  89. 

The  appellant  is  a  Massachusetts  corporation  operating  a 
railway  in  the  Republic  of  Mexico,  and  having  offices  in  the 
city  of  Mexico.  The  alleged  grievances  occurred  in  the 
city  of  Mexico  in  said  republic,  where  the  appellee  was 
temporarily  resident  in  the  service  of  the  appellant.  The 
appellee  was  at  the  time,  and  since,  a  citizen  of  Illinois,  of 
admittedly  good  character  and  excellent  family  and  social 
connections.  He  went  to  Mexico  in  August,  1887,  and  in 
December  of  that  year  secured  a  position  in  the  motive 
power  department  of  the  appellant.  He  was  promoted 
October,  1888,  and  in  November  he  received  an  offer  as  as- 
sistant to  the  paymaster  of  the  company.  This  he  accepted. 
His  salary  was  raised  three  times,  twice  voluntarily  by 
Browne,  the  assistant  treasurer  of  the  company.  On  June 
1, 1890,  seventeen  days  before  the  arrest  and  imprisonment, 
his  salary  was  raised  to  $115  per  month  and  expenses.  He 
possessed  the  confidence  and  trust  of  his  employers,  and  it 
is  evident  that  very  friendly  relations  existed.  Jle  had  fre- 
quently been  intrusted  with  large  sums  of  money,  and  had 
gone  on  the  road  several  times  to  pay  off  the  employes.  On 
these  trips  the  sum  placed  in  his  control  were  from  ten  to 
twenty  thousand  dollars,  and  in  the  city  of  Mexico,  when 


180  Appellate  Coukts  of  Illinois. 

-      _  r-  iii-iMin-- 

Vol.  68.]  Mexican  Central  Ry.  Co.  v.  Gehr. 

he  would  go  to  the  bank,  the  sums  were  as  high  as  $50,000. 
On  the  morning  of  June  17,  1890,  a  package  containing 
some  $8,000  or  $9,000  was  missed  from  the  safe  of  appellant's 
paymaster,  and  after  some  investigations,  conducted  in  the 
first  instance  by  officials  of  the  appellant,  and  a  few  hours 
later  by  them  in  connection  with  the  Mexican  police,  the 
appellee  was  placed  under  arrest,  and  after  being  kept  in 
the  police  station  over  night,  was  confined  in  a  jail  or  prison 
called  Belem  until  August  14, 1890,  when  he  was  discharged 
without  a  trial.  He  afterward  remained  in  the  city  of 
Mexico  about  eight  months,  after  his  release  from  imprison- 
ment, and  then  returned  to  Chicago,  where  this  suit  was 
subsequently  begun. 

Except  by  reference  to  what  is  called  an  exemplified  copy 
of  the  original  record  of  the  Second  Criminal  Court  of 
Mexico,  that  was  introduced  in  evidence  on  the  trial  of  this 
cause,  we  should  not  know  with  what  oflFense  the  appellee 
was  ever  particularly  charged. 

The  commencement  of  that  document  recites  proceedings 
"  in  the  process  of  theft '"  against  appellee  and  others,  begun 
at  half  x>ast  three  o'clock  in  the  afternoon  of  June  17, 1890. 
It  then  appears  under  the  recital  of  proceedings  which  took 
place  in  said  court  on  June  19th,  that  the  judge  "  in  view  of 
the  foregoing  proceedings  and  considering  that  the  corpns 
delicti  of  robbery  has  been  proved,  and  there  being  evidence 
enough  to  indict "  appellee  and  others,  "  they  are  declared 
formally  arrested,  charged  with  the  aforesaid  crime." 

There  does  not  appear  to  have  been  thereafter  any  fur- 
ther judicial  inquiry  into  the  facts  of  appellee's  case  except 
that  on  June  23d  he  was  ordered  by  the  court  to  "  amplify 
his  testimony." 

The  next  proceeding  material  to  the  issues  here  involved, 
took  place,  according  to  the  exemplified  copy  above  men- 
tioned, on  August  14,  1890,  when  after  "the  judge  ordered 
the  hearing  referred  to  in  article  263  of  the  Code  of  Penal 
Proceedings,  the  attorney  of  the  State  having  stated  that 
in  his  judgment,  the  facts  that  were  taken  in  consideration 
for  decreeing  the  formal  arrest  of  Herbert  B.  Gehr  had  dis- 
appeared," the  appellee  was  discharged  and  let  go  free. 
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The  appellee  testified,  and  it  is  not  denied,  that  no  bail 
was  required  of  him,  and  that  he  was  not  required  to  sign 
any  recognizance,  bond  or  obligation  for  his  appearance, 
upon  receiving  his  discharge,  and  it  was  proved  by  the  wit- 
ness, Mexia,  who  testified  as  an  expert  concerning  the  law 
of  Mexico,  and  his  testimony  in  that  regard  is  not  denied, 
that  where  no  bail  was  required  it  was  absolute  liberty  that 
was  given  to  the  prisoner. 

The  rigorous  and  loathsome  imprisonment  to  which  appel- 
lee was  subjected  for  upward  of  eight  weeks,  is  not  dis- 
puted. After  remaining  at  the  police  station  twenty-two 
or  twenty-four  hours,  confined,  except  during  the  intervals 
of  his  examination  in  the  police  ofiice,  in  a  room  absolutely 
barren  of  furniture,  with  a  brick  floor,  one  solid  door,  and 
no  window,  the  appellee  was  taken  to  the  prison  Belem.  It 
was  proved  on  the  trial,  and  not  contradicted,  that  the 
prison  and  its  condition  was  well  known  in  the  city  of 
Mexico. 

As  his  account  of  his  imprisonment  is  entirely  undisputed, 
and  because  of  its  bearing  upon  the  question  of  damages,  we 
reproduce  a  part  of  his  description  of  it. 

"  When  we  first  entered  Belem,  we  were  taken  down,  as 
I  reraem'ber,  three  long  flights  of  stairs  and  turned  over  to 
a  ^uard  in  a  small  court.  The  guard  of  the  court  carried 
in  one  hand  a  large  club,  and  in  the  other  he  held  a  short 
chain  which  had  a  large  bull  dog  to  it.  He  unlocked  the 
door  and  pushed  me  in;  just  gave  me  a  shove  as  I  started  to 
go  in— shoved  me  with  his  hand.  He  then  locked  the  door. 
The  door  was  a  solid  door,  with  a  small,  round  opening 
near  the  top.  I  never  found  out  how  large  a  room  it  was; 
it  was  absolutely  dark;  you  couldn't  see  half  a  foot  in  front 
of  you;  y^ou  couldn't  see  at  all.  The  floor  was  stone  or 
brick,  and  covered  with  slime.  There  was  nothing  in  it, 
that  I  know  of,  to  sit  or  lie  down  on.  I  stood  there;  I  was 
afraid  to  move  very  far;  could  not  see  where  I  stepped  to;  so 
I  stood  right  close  to  the  door.  After  I  was  standing  there 
a  while,  I  was  feeling  around,  putting  out  my  hand,  and  I 
touched  gome  man;  he  grunted,  asked  some  question;  I 
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thought  it  was,  *Who  was  it?'  It  was  in  Spanish.  I 
could  not  see  him;  I  didn't  know  who  it  was;  1  have  no  idea 
what  he  looked  like.  I  remained  in  that  room  from  two 
and  a  half  to  three  hours.  The  same  guard,  with  the  dog, 
came,  unlocked  the  door,  took  me  out,  took  me  back,  and 
turned  me  over  to  a  guard  of  another  department,  who  took 
me  up  these  same  stairs  again,  and  put  me  in  quite  a  large, 
fair  room  with  another  man«  a  Mexican.  I  remained  there 
until  the  next  morning;  that  was  a  very  fair  room.  I  had 
a  cot  that  night.  I  bought  one.  The  next  morning  1  was 
taken  to  another  department,  and  placed  in  solitary  confine- 
ment; the  size  of  the  room  was  five  feet  by  seven.  It  had  a 
solid  door,  stone  wall  and  brick  floor;  no  furniture  at  all. 
It  had  a  small,  round  window  up  at  the  top,  about  twelve 
inches  in  diameter.     *     *    * 

"  I  remained  it  that  room  seventy-seven  hours.  The  room 
was  fairly  clean.  In  the  morning  the  door  would  open  and 
a  man  would  put  in  a  small  pot  of  gruel.  At  noon  the  door 
would  open  and  a  chunk  of  boiled  meat  and  a  chunk  of 
bread  would  be  thrown  in  on  the  floor,  and  at  four  o'clock 
in  the  afternoon  the  door  would  be  opened  and  a  pot  of 
beans  put  inside  the  door;  that  finished  the  repast  for  the 
dav. 

I  was  next  taken  to  another  department  and  put  in  a 
larger  room,  25x45,  that  was  filled  with  others.  It  was 
the  same  prison — Belem.  There  was  on  an  average  of  forty- 
five  people  there,  and  it  ran  as  high  as  fifty;  fifty  was  the 
limit.  I  remained  there  fifty-five  days.  It  had  no  furni- 
ture at  all.  The  walls  were  plastered.  The  floor  was  brick. 
On  the  front  side  of  the  room  there  were  two  windows, 
one  at  each  end,  opening  onto  a  court.  There  was  a  door 
in  the  center.  Opposite  the  door  there  was  a  stone  urinal; 
in  the  center  of  the  stone  urinal  the  stone  hollow^ed 
out,  and  a  water  faucet  was  in.  the  inside  of  it;  the  peo- 
ple in  that  room  got  their  drinking  water  from  there; 
that  was  the  only  drinking  water  they  got.  In  'one  cor- 
ner of  the  room  was  an  open  closet,  used  by  all  these 
people.    I  suppose  the  urinal  was  used  by  all  these  pea- 
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pie;  there  was  no  other  place.  Each  one  sort  of  marked 
out,  to  sleep  in,  a  little  place  on  the  floor;  we  laid 
in  rows  up  and  down  the  room;  that  vvas  all  the  bed  we 
had — on  the  brick  floor.  The  room  was  literally  alive  all 
the  time  with  bed-bugs;  .they  were  so  thick  that  if  you 
swept  your  hand  across  the  wall,  or  on  the'floor,  j^ou  would 
get  a  great  many  in  your  hand,  of  different  vermin;  twice  a 
week  ray  room-mate,  Mr.  Randolph,  would  bring  me  bug- 
powder,  which  I  would  make  into  a  paste,  and  rub  that  all 
over  my  body.  Many  of  the  men  in  the  room  had  been 
sentenced,  and  many  were  not  sentenced;  there  were  eight 
in  there  for  murder,  and  five  for  theft  and  different  crimes; 
this  Belem  is  a  penitentiary  where  convicted  persons  are 
put.  The  food  which  they  gave  me  was  the  same  as  I  re- 
ceived when  in  solitary  confinement;  it  was  served  in  bar- 
rels; a  man  would  stand  over  this  barrel  with  a  dipper  with 
a  long  handle;  we  would  form  in  line  and  pass  by  and  he 
would  dip  some  of  this  in  a  can  or  saucer;  I  received  some- 
thing besides  that  from  the  outside  that  I  would  buy;  the 
fare  received  in  the  room  was  gruel  in  the  morning,  boiled 
meat  and  bread  at  noon,  and  Mexican  beans  at  night.  A 
great  many  of  the  Mexicans  cooked  meals  in  the  room; 
there  were  usually  about  a  dozen  salamanders — earthern 
stoves — in  the  room;  in  these  they  burned  charcoal,  and 
would  cook  on  top  of  them;  they  cooked  meats,  a  sort  of 
sausage,  not  like  our  sausage;  after  the  salamanders  had 
been  burning  fifteen  minutes  or  half  an  hour,  the  room 
would  become  filled  with  smoke  and  fumes  of  this  burning 
meat  and  grease.  The  atmosphere  from  the  urinal  and 
open  closet  was  very  strong,  and  one  could  not  stand  within 
four  or  five  feet  of  them  without  becoming  sick;  it  would 
turn  your  stomach;  it  affected  my  physical  condition  and 
pulled  me  down;  it  affected  my  stomach.  There  were  two 
windows  on  the  front  side  of  the  room  for  ventilation:  thev 
opened  into  the  court;  there  was  no  opening  from  the  oppo- 
site direction,  or  over  on  the  other  three  walls.  The  char- 
acter  of  this  prison  was  generally  known  by  the  people 
throughout  the  city  of  Mexico. 
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I  was  given  my  liberty  on  the  14th  day  of  August,  at  ten 
o'clock  in  the  morning.  I  was  taken  down  to  the  door,  and 
told  that  I  could  go.  My  health  was  very  good  at  the  time 
I  was  arrested.  While  in  prison  my  health  was  broken 
down.  I  became  sick  while  there,  princii>ally  with  my 
stomach.  When  I  was  released,  I  was  very  much  broken 
down  in  health,  and  my  stomach  was  in  very  bad  condition. 
From  eating  of  this  greasy  and  insufficient  food,  my  stomach 
got  so  that  I  could  not  retain  food  on  my  stomach;  as  soon 
as  I  would  eat  it,  I  would  be  relieved  of  it;  it  would  come 
up  again,  especially  with  my  breakfast.  The  condition  of 
my  stomach  has  continued  more  or  less  from  that  time  up 
to  this.  I  am  still  troubled  with  my  stomach  all  the  time. 
Before  the  imprisonment,  I  had  no  serious  stomach  trouble; 
before  the  imprisonment,  the  trouble  that  I  had  was  with 
my  lungs  and  throat." 

It  was  proved,  and  is  not  contended  against,  that  by  the 
laws  of  Mexico  there  were  two  ways  of  beginning  criminal 
proceedings — one  by  complaint  and  the  other  ex  officio.  At 
the  instance  of  appellant,  the  trial  court  instructed  the  jury 
in  that  behalf,  as  follows: 

"  5.  The  jury  are  instructed  that  by  the  laws  of  Mexico 
there  are  two  ways  of  beginning  proceedings  in  criminal 
matters — proceedings  ex  officio  and  by  complaint;  the  jury 
are  further  instructed  that  in  proceedings  by  complaint  a 
charge  or  accusation  of  a  crime  is  made  against  a  certain 
designated  person,  and  the  party  making  the  charge  or 
accusation  may  become  a  party  to  the  prosecution  and  act- 
ively assist  therein;  that  the  jury  is  further  instructed  that 
in  proceedings  ex  officio  all  the  steps  in  the  proceedings,  in- 
cluding the  arrest,  imprisonment  and  prosecution  of  the 
party  or  parties  supposed  to  be  guilty  of  the  crime  com- 
mitted, are  taken  and  carried  on  by  the  judicial  authorities 
solely  on  their  own  authority  and  responsibility.  If,  there- 
fore, the  jury  believe  from  the  evidence  in  the  case  that  the 
plaintiff  was  arrested  and  imprisoned  by  the  authorities, 
acting  ex  officio,  and  that  the  defendant  made  no  charge  or 
complaint  against  the  plaintiff,  Herbert  B.  Gehr,  accusing 
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him  of  robbery  or  other  crime,  then  the  jury  is  instructed 
that  the  defendant  is  not  liable  for  the  damages  sustained 
by  the  plaintiff  by  cause  of  such  arrest  and  imprisonment 
by  said  authorities. 

7.  The  jury  is  instructed  that  by  the  laws  of  Mexico, 
robbery  is  a  crime  which  is  prosecuted  ex  ojhio;  that  in  case 
a  robbery  is  committed,  and  the  person  who  is  robbed  gives 
notio«  of  the  robbery  to  the  judicial  police  of  the  city  of 
Mexico,  without  accusing  or  naming  any  person  as  the 
author  thereof,  it  is  the  duty  of  said  police  to  proceed  at 
once  to  the  investigation  of  the  robbery.  The  jury  is 
further  instructed  that  by  the  laws  of  Mexico  the  said 
authorities,  acting  ex  officio^  may  lawfully  arrest  and  detain 
any  person  during  the  investigation  of  the  robbery  in  prison 
whom  they  think  might  be  responsible  for  the  crime.  If, 
therefore,  the  jury  believes  from  the  evidence  in  the  case 
that  the  defendant  notified  the  chief  of  police  of  the  com- 
mission of  the  alleged  robbery,  but  did  not  name  or  accuse 
the  plaintifif  as  the  author  thereof,  and  took  no  further  part 
in  the  proceedings,  then  the  jury  is  instructed  that  the  de- 
fendant is  not  liable  for  damages  sustained  by  the  plaintiff 
bv  reason  of  his  arrest  and  imprisonment  after  the  giving 
of  such  notice  to  the  police  authorities. 

9.  The  jury  is  instructed  as  a  matter  of  law  that  when 
notice  of  the  commission  of  a  crime  is  given  to  the  legally 
constituted  authorities  of  the  city  of  Mexico,  the  said  au- 
thorities are  required  by  the  laws  of  Mexico  to  institute  and 
prosecute  all  the  further  proceedings  necessary  for  the  ap- 
prehension and  arrest  of  the  supposed  guilty  parties,  and  at 
their  discretion  to  arrest  and  imprison  any  person  whom 
they  might  suppose  responsible  for  the  crime;  the  jury  is 
further  instructed  that  the  person  who  merely  gives  the  said 
information,  contracts  no  obligation  connecting  him  with 
the  subsequent  proceedings,  or  rendering  him  in  any  way 
liable  therefor.  If,  therefore,  the  jury  believe  from  the 
evidence  in  the  case  that  the  defendant  merely  gave  to  the 
lec^aliy  constituted  authorities  notice  that  a  robbery  had 
been  committed,  and  did  not  at  any  time  name  or  charge 
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the  plaintiflp  as  the  author  thereof,  then  the  jury  is  instructed 
that  the  defendant  is  not  liable  for  the  damages  sus- 
tained by  the  plaintiff  after  his  arrest  and  imprisonment  bj 
the  police  oncers,  in  the  office  of  the  defendant,  on  the 
morning  of  June  17,  1890. 

1 1.  The  jury  are  instructed  as  a  matter  of  law  that  a  per- 
son who  states  to  the  officers  of  the  judicial  police  of  the  city 
of  Mexico,  the  fact  of  a  robbery  or  crime  having  been  com- 
mitted, but  without  making  any  charge  against  any  person, 
or  requesting  an  arrest,  does  not  thereby  render  himself 
liable  in  damages  to  the  person  whom  such  authorities  may 
arrest  and  imprison  on  such  information.  If,  therefore, 
the  jury  believe  from  the  evidence  in  the  case,  that  the  de- 
fendant did  not  at  any  time  charge  the  plaintiflF,  Herbert  B. 
Gehr,  with  the  commission  of  said  robbery,  nor  request  his 
arrest,  then  the  jury  is  instructed  that  the  defendant  is  not 
liable  for  the  arrest  and  imprisonment  following  the  arrival 
of  the  police  officers  and  the  officers  of  the  Mexican  Central 
Railroad  Company,  on  the  morning  of  June  17,  1890,  if  you 
believe  there  was  an  arrest." 

The  law  of  Mexico  in  that  regard  seems  to  have  been  cor- 
rectly interpreted  and  laid  down  in  the  quoted  instructions. 
And  the  main  contention  of  appellant  is,  that  the  im- 
prisonment complained  of  was  not  the  result  of  any  com- 
plaint or  charge  made  by  it  or  in  its  behalf,  but  resulted, 
as  set  up  by  the  special  pleas,  from  proceedings  which  were 
purely  ex  officio. 

Whatever  part  the  appellant  took  in  the  beginning  of  the 
proceedings  was  done  through  Mr.  Jackson,  its  general 
manager,  or  by  Mr.  Browne,  its  assistant  treasurer,  or  by 
both  of  them  acting  in  concert.  The  jury  made  special 
findings  in  answer  to  questions  propounded  at  the  instance 
of  the  appellant,  which  are  important  in  determining  the 
part  taken  by  these  officers  of  the  appellant.  The  result  of 
the  findings  is  that  the  proceedings  against  the  appellee 
were  not  prosecuted  by  the  Mexican  authorities  ex  officio; 
that  Jackson  and  Browne  made  oral  complaint  to  the  chief 
of  police  of  the  city  of  Mexico,  charging  appellee  with  rob- 
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bery,  and  that  in  the  proceedings  against  him  they  consti- 
tuted themselves  assistants  to  the  public  authorities  of  the 
State.  Those  findings  are  altogether  in  harmony  with  the 
general  verdict  that  was  rendered,  and  must  stand  as  ex- 
pressing the  truth,  unless  clearly  opposed  to  the  weight  of 
the  evidence. 

The  general  facts  testified  to,  and  upon  which  the  find- 
ings and  verdict  must  find  support,  if  sustainable,  were, 
that  it  was  arranged  beforehand  that  the  appellee  and  the 
paymaster  should  start  out  on  the  road  on  the  morning  of 
the  day  on  which  tlie  arrest  was  made,  to  pay  off  appel- 
lant's employes.  Coming  into  the  paymaster's  ofiice  at 
about  a  quarter  before  eight  o'clock  in  the  morning,  appel- 
lee was  told  by  the  paymaster  that  a  package  of  about 
$8,000  in  currency  bad  been  lost  from  the  safe.  Conversa- 
tion about  the  loss  ensued,  and  in  about  five  minutes,  Mr. 
Browne,  the  assistant  treasurer,  arrived.  The  offices  of  the 
paymaster  and  treasurer  adjoined  and  opened  into  each 
other.  After  being  informed  of  the  loss,  Browne  proceeded 
to  make  an  examination  of  the  safe  and  paymaster's  office. 
Finding  nothing  of  the  missing  money,  Browne  gave  direc- 
tions that  no  person  should  be  allowed  to  leave  or  enter 
the  office  until  he  returned,  and  went  into  his  own  adjoin- 
ing office  to  await  the  arrival  of  %  Mr.  Jackson,  the  general 
manager,  who  came  in  about  half  an  hour.  During  Browne's 
absence  the  doors  to  the  office  were  kept  locked  by  spring 
locks  which  could  not  be  opened  from  the  outside  without 
a  key. 

During  all  this  time  there  were  in  the  office  besides  the 
paymaster  and  appellee,  the  cashier,  and  four  or  five  other 
employes,  including  two  or  three  persons  who  are  called 
guards. 

Jackson,  as  general  manager,  was  the  chief  officer  and 
highest  in  authority  in  the  affairs  of  the  appellant  in  Mexico. 
"When  he  came,  renewed  explanations  and  inquiries  were 
made,  with  the  result  that  he  and  Browne  and  the  pa\'- 
inaster  went  together  to  the  office  of  the  chief  of  police,  and 
after  an  absence  of  about  an  hour  and  a  half,  returned  to 
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the  offices  of  the  company,  bringing  with  them  the  inspector 
general,  or  chief  of  police,  and  the  chief  detective,  and  his 
assistant,  all  dressed  in  citizens'  clothing. 

Before  starting  to  go  to  the  police  office,  renewed  orders 
were  given,  by  Browne  certainly,  and  perhaps  by  Jackson, 
that  none  of  the  employes  in  the  office  of  the  treasurer  and 
paymaster,  which  adjoined  and  opened  together,  should  be 
allowed  to  leave,  and  that  no  one  should  be  permitted  to 
enter  while  they  were  absent,  and  such  orders  were  obeyed. 
It  is  reasonably  certain  that  during  all  of  the  time  from 
Browne's  first  arrival  in  the  morning  until  after  appellee  was 
taken  away  by  the  police,  the  doors  of  the  offices  had  been 
ki?pt  locked  by  spring  locks,  but  it  is  in  dispute  by  whose 
direction.  It  is  quite  plain,  however,  that  it  must  have  been 
bv  Browne's  order. 

After  the  police  arrived,  a  separate  examination  of  the 
various  employes,  including  appellee,  was  had  in  the  pres- 
ence of  Jackson,  and  such  examination  lasted  from  one  to 
two  hours. 

It  was  testified  by  the  appellee  that  at  the  conclusion  of 
that  examination  a  short  conference  took  place  between  the 
police  and  Jackson  and  Browne,  in  a  room  by  themselves, 
at  the  end  of  which  Browne  came  to  the  door  of  the  room 
in  which  appellee  was,  and,  in  the  presence  of  Jackson,  said 
to  him,  "Herbert,  you  will  have  to  go  with  this  man,"  point- 
ing to  one  of  the  police  detectives;  a  direction  or  order  which 
appellee  obeyed. 

IBrowne  denied  having  so  spoken  to  appellee,  and  denied 
that  he  was  in  private  consultation  or  conference  with  Jack- 
son and  the  police;  and  Jackson  may  be  said,  perhaps,  to 
have  denied  all  consultation  with  the  police  or  with  them 
and  Browne,  although  his  answers  to  both  direct  and  cross- 
interrogatories  are  so  short  and  in  some  respects  so  subject 
to  criticism,  as  possibly  to  have  inclined  the  jury  to  discredit 
him  in  anything  he  may  have  said  favorable  to  the  ap- 
pellant. 

It  is  reasonably  plain  that  somebody  in  authority  spoke 
such  words  or  their  equivalent  to  appellee,  for  he  at  once 
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pat  on  his  proper  clothing  and  went  away  with  one  of  the 
detectives.  It  is  quite  plain  that  the  word  that  appellee 
obeyed  was  not  spoken  by  the  police,  for  neither  of  them 
could  speak  English,  and  appellee,  imperfectly,  if  at  all, 
understood  Spanish.  No  one  but  appellee  and  Browne  testi- 
fied directly  on  that  point,  and  they  being  directly  opposed 
to  one  another  upon  the  question,  it  was  for  the  jury,  before 
whom  they  both  testified,  to  say  whom  they  would  believe. 

Except  as  it  is  shown  by  the  exemplified  copy  of  the  record 
already  spoken  of,  that  Browne  appeared  and  testified  iii  the 
Criminal  Court  on  the  afternoon  of  the  same  day,  it  does  not 
appear  that  either  Jackson  or  Browne  ever  concerned  them- 
selves any  further  either  for  or  against  appellee.  And  if  we 
may  look  at  that  record,  Browne  there  testified  "  under  pre- 
vious legal  protest,"  which,  as  we  understand  it,  means  in 
substance  that  he  testified  without  charging  anybody  in  par- 
ticular with  the  crime  or  otfense  that  had  been  committed. 

Another  fact  that  was  made  to  appear  in  the  deposition  of 
Mr.  Jackson,  taken  in  behalf  of  the  appellant,  upon  written 
interrogatories  and  cross-interrogatories,  may  have  had 
much  weight  with  the  jury.  On  cross-examination,  after 
stating  that  "no  charge  was  made  by  any  employe  against 
the  plaintifif,"  he  was  asked,  and  answered,  as  follows : 

Int.  "  What  attorne}'^  representing  the  interest  of  xhe 
Mexican  Central  Eailway  Company  looked  after,  or  aided 
in  the  prosecution  of  the  plaintiff  ?  Ans.  Ifo  attorney  was 
employed  to  prosecute  this  case,  but  our  attorney,  Lie  Guil- 
lermo  Obregon  looked  after  the  business  generally." 

Int.  "  Did  a  lawyer  by  the  name  of  Obregon  represent 
you  or  your  company,  aid,  advise,  consult  or  take  any  part  in 
the  prosecution  of  the  plaintiff  while  he  was  under  arrest  or 
detained  in  prison  ?  Ans.  See  answer  to  foregoing  inter- 
roo^atory." 

Standing  without  explanation,  the  jury  may  well  have 
believed  from  such  evidence  that,  although  the  connection 
of  Jackson  and  Browne  with  the  case  ceased  when  the  ap- 
pellee was  taken  into  custody  by  the  police,  still,  that  there- 
after the  regular  attorney  of  appellant  aided  and  assisted 
the  prosecution  of  the  appellee  in  appellant's  interest. 
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The  evidence  upon  which  the  jury's  conclusion  was  based, 
that  oral  complaint  was  made  by  Jackson  and  Browne  to 
the  chief  of  police,  charging  appellee  with  robbery,  is  within 
very  small  compass,  and,  except  that  Browne  denied  that  he 
ever  made  any  such  charge,  is  mostly  based  upon  circum- 
stances. 

Nothing  that  is  contained  in  the  exemplified  copy  of  the 
Mexican  court  proceedings  has  any  bearing  upon  the  ques- 
tion, for  it  does  not  purport  to  show  anything  that  occurred 
prior  to  half-past  three  o'clock  in  the  afternoon,  whereas  the 
interview  with  the  police  and  appellee's  arrest  took  place 
several  hours  before. 

The  chief  of  police  was  not  called  as  a  witness.  Jackson, 
who  was  the  only  other  person  who  could  have  known 
what  was  said  or  done  by  himself  during  the  long  interview 
in  the  morning  between  himself  and  the  chief  of  police,  tes- 
tified, but  in  a  way  that  was  not  calculated  to  convey  to  the 
jury  much  sense  or  reliance  upon  his  testimony. 

On  direct  examination  he  denied  that  he  had  any  connec- 
tion whatever  with  causing  or  making  the  arrest,  and  that 
he  had  anything  whatever  to  do  with  causing  or  procuring 
the  imprisonment  and  detention.  On  cross-examination,  he 
admitted  that  he  went  with  Browne  and  the  paymaster  to 
the  chief  of  police,  and  after  about  an  hour  and  a  half  re- 
turned with  the  chief  of  police  to  the  company's  offices, 
where  the  investigation  and  arrest  were  made. 

He  also  denied  participating  in  the  examination  of  appel- 
lee by  the  police,  either  as  questioner  or  interpreter,  but  it 
seems  to  have  been  fairly  established  by  other  evidence  that 
he  did  there  act  as  interpreter  between  the  police  and  ap- 
pellee, and  counsel  for  appellant  so  admit.  (Mr.  Herrick's 
brief,  p.  50.) 

He  had  the  opportunity  to  tell  what  he  said  to  the  chief 
of  police,  but  he  did  not  testify  to  a  single  word  spoken,  or 
act  done  in  the  whole  interview,  which  resulted  in  the  police 
coming  with  him  and  making  the  arrest.  That  interview 
was  of  vital  importance  upon  the  question  of  whether  what 
immediately  followed  it  was  caused  by  a  complaint  or  charge 
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against  appellee,  by  the  appellant,  and  yet  neither  party  to 
the  interview  testified  as  to  a  single  word  of  it. 

In  the  absence  of  all  evidence  as  to  what  was  done  at 
that  interview,  and  with  a  witness  for  the  appellant  upon 
the  stand  who  could  have  told  all  about  it,  and  taking  into 
account  what  resulted  from  the  interview,  and  what  had 
gone  before,  we  may  not  say  that  the  jury  were  wrong  in 
finding  that  an  oral  complaint  was  then  made  against  the 
appellee.     Cudahy  v.  Powell,  35  111.  App.  29. 

It  was,  likewise,  the  right  of  the  jury  to  find,  if  they  be- 
lieved the  evidence  warranted  it,  that  the  imprisonment  of 
appellee  began  before  the  police  arrived.  The  special  find- 
ings that  were  made  are  not  inconsistent  with  such  a  gen- 
eral conclusion. 

It  was,  under  the  evidence,  a  question  of  fact  whether  or 
not  the  office  doors  were  locked,  and  appellee  was  forbidden 
by  an  officer  of  the  appellant,  having  the  present  real  or  ap- 
parent power  to  enforce  the  order,  to  leave  the  office  when 
Jackson  and  Browne  went  for  the  police. 

Jackson  was  supreme  in  command  of  appellant's  affairs 
in  Mexico,  and  Browne,  also,  was  superior  in  authority  to 
the  appellee.  Two  or  more  of  the  persons  left  in  the  office 
with  appellee  when  Jackson  and  Browne  went  to  see  the 
chief  of  police,  were  porters  or  guards  in  appellant's  service, 
and  it  was  for  the  jury  to  say  whether  their  presence  with 
appellee  constituted  a  sufficient  force  to  make  apparently 
effjective  upon  appellee,  the  order  that  no  one  should  be  al- 
lowed to  leave  the  office  during  Jackson  and  Browne's  ab- 
sence. And  this  is  so,  even  though  the  spring  locks  to  the 
door  were  subject  to  easy  opening  by  a  person  on  the  inside. 
There  is  no  doubt  but  that  Browne  gave  the  order  that  no 
one  should  be  allowed  to  go  out  or  enter  while  he  and  Jack- 
son were  absent.  He  testified  explicitly  that  he  gave  such 
order.  The  order  was  obeyed,  and  it  can  hardly  admit  of 
question  from  all  the  evidence,  that  if  appellee  had  at- 
tempted to  go  out  he  would  have  been  prevented  by  those 
who  remained  with  him. 

Clearly,  appellee  would  not  have  been  allowed  to  depart 
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after  the  police  arrived.  It  was  then  a  fair  inference  for 
the  jury  to  draw,  that  the  imprisonment  to  which  appellee 
was  subjected  during  the  whole  eight  weeks  of  his  confine- 
ment had  its  beginning  with,  and  was  but  a  continuation  of, 
that  which  was  begun  before  the  police  arrived. 

If  the  jury  were  justified  under  the  evidence,  as  we  think 
they  were,  in  finding  that  the  arrest  and  imprisonment  of 
appellee  was  procured  to  be  made  by  the  appellant,  acting 
through  its  agents,  then  it  devolved  upon  the  appellant  to 
show  a  justification  for  so  doing.  Cudahy  v.  Powell,  35  111. 
App.  29. 

To  so  justify,  it  should  have  shown  that  an  oflFense  of  a 
kind  punishable  by  imprisonment  had  been  committed  by 
somebody,  and  that  facts  had  come  to  the  knowledge  of 
appellant  which  furnished  probable  cause  or  reason  to  sus- 
pect that  appellee  was  the  guilty  party. 

The  record  is  barren  of  legal  proof  that  any  crime  had 
been  committed  by  anybody.  The  paymaster  said  he  missed 
the  money  from  the  safe,  and  that  he  could  not  find  it. 
Whether  what  he  said  was  true,  we  find  no  suflicient  proof 
of,  but  assuming  that  the  package  of  money  was  missing  on 
the  morning  of  June  17th  there  is  nothing  but  inference 
upon  which  a  felonious  taking  of  it  can  be  based. 

So  far  as  concerns  appellee's  connection  with  the  felony, 
if  one  was  committed,  or  as  to  the  existence  of  facts  upon 
which  he  might  have  been  suspected  of  it,  we  find  nothing 
in  the  record  bevond  the  mere  circumstance  that  he  was  as- 
sistant  to  the  paymaster  and  had  access  to  the  safe  when  it 
was  open,  and  it  is  not  even  argued  that  he  was  the  guilty 
person,  or  that  good  reason  existed  for  suspecting  him. 

But  it  is  contended  that  the  action  can  not  be  maintained 
because  there  was  no  cause  of  action  under  the  laws  of 
Mexico,  the  place  where  the  injury  occurred. 

It  is  undoubtedly  true,  that  to  support  an  action  for  a 
tort  committed  in  a  foreign  jurisdiction,  the  injury  must 
have  been  redressible  under  the  laws  of  the  place  where  it 
happened,  and  that  what  would  constitute  a  good  defense 
to  the  action  if  brought  there,  will  be  a  good  defense  every- 
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where.  Cooley  on  Torts  (2d  Ed.)  551-2;  C.  &  N,  W.Ey. 
Co.  V.  Tuite,  44  III.  App.  535. 

Personal  liberty  is  a  natural  right,  and  whoever  takes  it 
from  another,  except  under  the  forms  of  law,  makes  him- 
self liable  for  the  wrong  done. 

False  imprisonment  is  a  wrong  wherever  committed,  and 
being  personal  in  character,  may  be  redressed  wherever  the 
wrongdoer  may  be  found,  and  as  we  understand  the  law  of 
Mexico,  as  proved  on  the  trial,  it  there  consists  in  imprison- 
ment without  justification,  and  is  a  redressible  grievance 
there  as  here. 

The  right  to  obtain  redress  for  false  imprisonment  being 
given  by  the  laws  of  Mexico,  where  the  injury  was  com- 
mitted, the  forms  of  remedy  afforded  by  the  law  of  this 
State,  where  the  action  is  brought,  will  control  in  affording 
the  redress  guaranteed  by  both  jurisdictions.  And  whether 
our  forms  or  remedy  correspond  with  theirs  or  not,  is  im- 
material. 

The  only  remaining  question  which  we  feel  called  upon 
to  discuss,  is  that  of  the  amount  of  judgment  reicovered. 
"When*  verdicts  are  so  large,  it  is  always  a  subject  of  diffi- 
culty, there  being  no  possible  rule  by  which  to  measure 
compensation  in  such  cases. 

The  appellee  was  a  young  trian  of  excellent  family  and 
social  connections,  of  high  personal  character,  and,  presum- 
ably, of  fine  sensibilities.  The  shock  and  injury  of  an  im- 
prisonment, such  as  he  endured,  can  hardly  fail  to  be  far 
greater  to  him  than  it  would  have  been  to  one  brought  up 
in  ruder  and  coarser  surroundings.  A  person  habituated  to 
the  customs  and  civilization  of  a  people  where  such  prisons 
are  tolerated,  might  suffer  far  less  from  such  confinement 
than  one  reared  under  higher  and  more  refined  surround- 
ings. Health  to  the  one  might  not  be  seriously  injured, 
while  to  the  other  a  permanent  impairment  could  hardly  be 
avoided. 

Disgrace  is  a  relative  term.  What  is  such  to  one  is  not 
necessarily  so  to  another,  and  when  it  applies  to  each,  its 
effect,  or  measure,  is  great  or  small,  as  other  conditions  exist. 

Vol.  LXVI  U 
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The  actual  money  cost,  to  the  appellee,  of  his  imprison- 
ment, if  we  do  not  look  into  the  future,  was  less  than  $3,000. 

What  shall  be  the  estimate  of  his  good  name? 

Reparation  in  that  respect,  to  the  extent  of  reinstatement 
in  appellant's  service,  was  denied  him  upon  his  application 
forre-employment  after  his  release,  because,  as  testified  by 
Mr.  Jackson,  his  place  had  necessarily  been  filled  during  his 
absence. 

What  is  a  fair  return  for  his  injured  health,  or  if  his  life 
be  shortened  because  of  the  imprisonment,  what  sum  of 
money  will  make  that  loss  good  ? 

Numerous  questions  may  be  asked  that  bear  upon  the 
question  of  what  is  just  compensation  in  such  a  case,  but  no 
satisfactory  answer  to  any  of  them  can  be  made. 

The  law  has  provided  that  the  jury  shall  decide  the  ques- 
tion, and  unless  their  verdict  is  based  upon  undue  partiality, 
passion  or  prejudice,  or  is  such  as  to  shock  the  conscience  of 
the  court,  it  must  stand. 

The  judge  before  whom  the  cause  was  tried  required 
nothino:  to  be  remitted  from  the  verdict  as  a  condition  that 
it  should  not  be  set  aside  altogether,  and  it  would  be  a  mere 
assumption  of  superior  wisdom  in  such  respect  for  us  to 
measure  out  a  less  sum  and  sav  that  it  is  sufficient. 

We  might  think  that  a  less  judgment  would  be  enough, 
but  it  would  be  a  guess  that  we  are  not  called  upon  to  make. 

The  judgment  will  therefore  be  affirmed. 

Mr.  Presiding  Justice  Gary. 

I  h'ave  great  difficulty  in  assenting  to  the  amount  of 
damages  awarded  by  the  jury.  That  the  imprisonment  was 
under  such  circumstances  as  would  seem  incredible,  if  there 
was  any  contradiction  of  the  narrative  of  the  appellee,  and 
that  all  the  loathsomeness  of  it  was  of  common  knowledffe  in 
Mexico,  and  yet  nothing  was  done  or  attempted  to  alleviate 
the  hardships  the  appellee  was  enduring,  goes  far  to  excuse, 
if  not  to  justify,  an  award  of  damages  which  is,  I  believe, 
without  precedent  in  this  State. 

The  instructions  by  the  court  as  to  what  the  law  of  Mex- 
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ico  is,  were  errors  committed  in  favor  of  the  appellant. 
Foreign  law  is  for  the  jury  to  find,  though  if  proved  in  writ- 
ing, the  meaning  of  the  writing  is  to  be  determined  by  the 
court. 

Whether  the  writing  contains  the  law  is  all  that  the  jury 
can  decide.  On  the  contested  facts  the  verdict  of  the  jury 
is  final. 

Mr.  Justice  Waterman,  dissenting. 

It  is  manifest  that  the  recovery  had  in  this  case  can  not 
be  maintained,  unless  one  could  be  sustained  upon  the  record 
here  presented,  against  Browne  or  Jackson,  the  agents  of 
appellant,  by  whom  all  that  it  did  was  done. 

There  is  no  evidence  that  either  Browne,  Jackson  or  appel- 
lant were  actuated  by  malice  toward  appellee;  on  the  con- 
trary, Browne  and  Jackson  felt  kindly  toward  him. 

It  is  undisputed  that  on  the  morning  of  June  17th,  the  pay- 
roaster  of  appellant,  upon  examining  the  safe  in  the  office 
of  the  company,  reported  that  a  package  containing  $8,000 
in  currency  was  missing  therefrom;  that  appellee,  Browne, 
Jackson  and  others,  were  informed  of  this,  and  diligent 
search  was  immediately  made  for  the  money,  with  the  result 
that  it  was  not  found. 

Jackson  was  the  chief  officer  of  the  company  in  Mexico, 
and  Browne  was  his  assistant  treasurer. 

The  home  office  of  the  company  was  4,000  miles  away. 
What,  under  the  circumstances,  was  the  duty  of  Jackson 
and  Browne  ?  Surely  not,  having  failed  to  find  the  money, 
to  fold  their  hands  and  say  nothing. 

Browne,  who  was  informed  of  the  loss  before  the  arrival  of 
Jackson,  first  ordered  the  doors  locked,  and  they  were  locked 
by  spring  locks,  thus  fastening  the  office  against  entrance 
therein,  but  not  against  the  exit  of  persons  inside.  Browne, 
having  finished  his  examination  of  the  office  and  safe,  told 
the  inmates  of  the  office  that  he  was  going  to  get  the  gen- 
eral manager,  Jackson,  and  that  none  of  the  inmates  of  the 
office,  seven  persons,  should  leave,  or  allow  any  one  to  enter 
until  he  returned. 
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This,  it  is  said,  was  an  imprisonment  of  appellee  by  ap- 
pellant. 

If  properly  construed  by  the  inmates  that  they  werB  thus 
commanded  by  Browne  not  to  allow  appellee  to  go  out,  it 
perhaps  was.  The  situation,  however,  hardly  comes  within 
the  rule  by  which  an  order  to  restrain  is  an  imprisonment. 
The  order,  if  so  it  was,  was  to  seven  men  to  restrain  each 
and  all  of  the  seven.  Can  there  be  said  to  have  been  present 
the  means  or  apparent  means  of  enforcing  such  an  order  ? 
Appellee  was  no  more  restrained  than  was  each  of  those  by 
whom  his  restraint  was  or  could  be  enforced.  In  about 
half  an  hour  Browne  returned,  accompanied  by  Jackson. 
Jackson  then  made  a  search,  as  Browne  had  done,  asked 
appellee  a  few  questions  as  to  where  he  had  been  the  night 
before,  gave  orders  that  no  one  should  leave  the  room,  say- 
ing that  he  was  going  out  with  Browne,  and  that  the  occu- 
pants.of  the  office  should  remain  there  until  he  returned; 
he  and  Browne  then  went  out.  They  were  gone  about  an 
hour  and  a  half;  returning,  they  brought  with  them  three 
men  dressed  in  citizens'  clothes;  one  of  them  was  the  chief 
of  police,  and  two  were  detectives. 

Appellee  testified :  "  When  they  entered  they  went  into 
the  paymaster's  office  and  instructed  all  that  were  in  there 
to  pass  into  the  treasurer's  room;  in  the  course  of  five  or 
ten  minutes  they  called  me  in  there.  Mr.  Jackson  told  me 
he  wanted  me  to  give  a  statement  of  every  minute  of  my 
time  from  the  time  I  had  left  the  office  the  night  before 
until  I  arrived  there  that  morning,  which  I  did.  It  was 
taken  down  in  writing.  A  general  question  was  asked  me, 
and  then  I  was  sent  into  the  next  room,  and  then  they  called 
in  three  others.  I  don't  know  what  happened  when  they 
were  in  there,  but  they  came  back  in  the  next  room;  Jack- 
son and  Browne  and  those  three  men  that  had  come  with 
them  remained  in  the  paymaster's  oiBce  about  half  an  hour 
afterward." 

Up  to  this  point,  what  had  Browne  or  Jackson  done,  not 
required  by  their  duty,  or  of  which  appellee  could  com- 
plain 2 
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Appellee  testifies:  ^^Then  Browne  came  to  the  front 
room  and  told  me  to  come  back  there.  I  went  back  with 
him,  and  he  pointed  to  one  of  these  men  and  said  to  me, 
^  Herbert,  yon  will  have  to  go  with  this  man,'  pointing  to 
the  man." 

Without  remonstrance  appellee  went  with  the  police,  and 
was  with  five  others,  employes  of  appellant — Francisco 
Duran,  paymaster;  Higinio  Castelan,  Luis  Lopez  and  Juan 
Valencia,  guards;  Tirso  Yillanueva,  bookkeeper,  to  whom 
the  direction  not  to  leave  the  oflSce  had  been  given — lodged 
in  prison  by  the  Mexican  authorities. 

It  may  be  that  Browne  or  Jackson  asked  the  police  to 
take  appellee  into  custody.  Browne  and  Jackson  each 
deny  that  such  request  or  direction  was  made,  and  no  one 
testifies  to  such-  request.  In  the  face  of  such  denial,  was 
the  jury  warranted  in  finding  that  appellant,  by  one  or  each 
of  these  two  servants,  either  directly  or  indirectly,  so  re- 
quested or  directed,  when,  if  either  did,  appellee  could 
easily  have  proven  it  by  testimony  of  the  Mexican  police, 
who  knew  all  that  Browne  and  Jackson  said  and  did  ? 

There  is  authority  to  the  effect  that  making  a  complaint 
before  a  magistrate,  who  issues  a  warrant  under  which  a 
party  is  arrested,  the  warrant  not  being  justifiable  in  point 
of  law,  does  not  make  the  complainant  a  trespasser,  yet  if 
the  complainant  point  out  the  party  to  be  arrested  to  the 
officer  who  has  the  warrant,. such  pointing  out  might  make 
the  complainant  a  trespasser.  West  v.  Smallwood,  3  M.  & 
W.  418;  Austin  v.  Dowling,  L.  R.,  5  0.  P.  0.  634. 

If  one  presents  an .  application  to  a  court  of  competent 
jarisdiction,  and  the  court  adjudicating  upon  the  law  and 
facts,  orders  an  arrest,  which  is  afterward  vacated  as  erro- 
neous, the  applicant  is  not  liable  in  trespass.  Gooley  on 
Torts,  Second  Ed.,  548;  Landt  v.  Hilts,  19  Barbour,  289-291; 
West  V.  Smallwood,  3  M.  ife  W.  41 7-420;  Fischer  v.  Lang- 
bein,  103  N.  Y.  84-93;  Marks  v.  Townsend,  97  N.  T.  690- 
598;  Lock  v.  Ashton,  13  Jur.,  12  Q.  B.  871;  Langford  v. 
Boston  A  Albany  By.  Co.,  144  Mass.  431;  Addison  on  Torts, 
paragraph  1032. 
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"  Where  a  man  is  given  into  custody  on  a  mistaken  charge 
and  then  brought  before  a  magistrate  who  remands  him, 
damages  can  be  given  against  the  prosecutor  in  an  action 
for  false  imprisonment  only  for  the  trespass  in  arresting, 
not  for  the  remand,  which  is  the  order  of  the  magistrate." 
Webb's  Pollock  on  Torts,  265-267;  Lark  v.  Bande,  4  Mo. 
App.  186;  Johnson  v.  Morton,  94  Mich.  1-6. 

A  party  who  makes  a  charge  before  a  magistrate,  in  con- 
sequence of  which  another  is  taken  into  custody,  is  not  liable 
to  an  action  for  false  imprisonment,  because  he  does  not  set 
a  ministerial  but  a  judicial  olBcer  in  motion.  Webb's  Pol- 
lock on  Torts,  265;  Hope  v.  Evered,  17  Q.  B.  Div.  338. 

Where  one  causelessly  procures  the  arrest  of  another  he 
may,  if  he  institutes  or  secures  the  institution  of  judicial 
proceedings  against  the  arrested  party,  be  liable  in  an  action 
for  malicious  prosecution  for  all  that  the  injured  person 
suffers  in  consequence  of  such  prosecution;  but  in  an  action 
for  false  imprisonment,  he  is  liable  only  for  what  was  done 
up  to  the  time  when,  as  a  result  of  judicial  action,  the  party  is 
held;  from  that  time,  the  imprisonment  is  by  judicial  au- 
thority, and  by  that  alone.  Lea  v.  Charrington,  23  Q.  B. 
Div.  45;  Veneman  v.  Jones,  118  Ind.  41-45. 

Appellee  and  others,  being  taken  in  custody  by  tl^e  police, 
an  examination  was  had  in  the  Second  Criminal  Court  of 
Mexico,  with  the  following  result : 

*'  Then  the  judge  in  view  of  the  foregoing  proceedings 
and  considering  that  the  corpus  delicti  of  robbery  has  been 
proved,  and  there  being  evidence  enough  to  indict  Fran- 
cisco Duran,  Herbert  B.  Gehr,  Juan  Valencia,  Higinio 
Castelan,  Luis  Lopez  and  Tirso  Villanueva,  he  decided  that, 
in  accordance  with  the  foregoing  facts  and  of  articles  168 
and  255  of  the  Code  of  Penal  Procedure,  they  are  declared 
formally  arrested,  charged  with  the  aforesaid  crime;  that 
this  decree  be  made  known  to  whom  it  may  concern;  that 
the  accused  be  identified  by  means  of  photographs;  that 
information  be  asked  from  the  oificer  in  charge  of  the 
records  of  the  different  times  that  the  accused  has  been  in 
jail,  and  that  everything  be  done  according  to  law.'' 


First  District — March  Term,  1896.       199 

Mexican  Central  Ry.  Co.  v.  Gehr. 

Articles  49,  158,  159,  160,  168  and  255,  of  the  Mexican 
Code,  are  as  follows : 

"Art.  49.  The  author  of  a  revelation  does  not  contract 
any  obligation  which  binds  him  to  the  judicial  proceeding. 

Art.  158.  When  there  is  sufficient  motive  to  suspect  that 
a  person  is  the  author,  accomplice  or  concealer  of  a  crime, 
it  is  necessary  to  proceed  to  take  his  indicatory  declaration. 

Art.  159.  If  the  accused  has  been  deprived  of  his  lib- 
erty the  indicatory  declaration  must  be  taken  within  forty- 
eight  hours  from  the  time  of  his  detention.  The  inf rafjtion 
of  this  article  shall  be  punished  as  indicated  in  article  1089 
of  the  Penal  Code. 

Art.  160.  After  exhorting  the  accused  to  divulge  the 
truth,  there  shall  be  made  to  appear  in  the  indicatory  decla- 
ration his  Christian  name,  surname,  country  of  birth,  resi- 
dence, whether  married  or  single,  profession  and  age;  and 
then  he  shall  be  questioned  : 

I.  As  to  whether  he  had  had  notice  of  the  crime. 

II.  In  regard  to  the  location  or  place  where  he  was  the 
dav  and  hour  when  the  crime  w^as  committed. 

III.  What  persons  he  was  in  company  with. 

IV.  Whether  he  knows  the  persons  who  are  reputed  to 
be  co-authors,  accomplices,  or  concealers. 

V.  Whether  he  was  with  them  before  the  perpetration 
of  the  crime. 

VI.  All  other  acts  and  details  which  may  lead  to  the 
discovery  of  the  truth,  antecedents  and  causes  which  gave 
occasion  to  the  crime,  and  the  circumstances  under  which 
it  was  executed. 

Art.  168.  If  the  examinations  show  reason,  according 
to  this  code,  for  the  continued  detention  of  the  accused,  the 
warrant  based  on  the  reasons  for  imprisonment  shall  be  issued 
within  three  days.  The  infraction  of  this  article  shall  be 
punished  according  to  article  1038  of  the  penal  code. 

Art.  255.  Formal  or  preventative  arrest  can  only  be 
ordered  when  the  following  requirements  are  met : 

1.  When  the  existence  of  an  unlawful  act  which  merits 
corporal  punishment  is  proved. 
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3.  When  the  preparatory  declaration  of  the  person  de- 
tained has  been  taken,  and  the  person  informed  of  the  canse 
of  his  arrest,  and  who  is  his  accuser,  if  there  be  one. 

3.  When,  in  the  opinion  of  the  judge,  there  are  sufficient 
data  against  the  accused  to  suppose  him  responsible  for  the 
deed." 

This  action  on  the  part  of  the  Criminal  Court  would  seem 
to  dispose  of  the  question  of  whether  the  commission  of  a 
crime  has  been  shown,  and  whether  there  was  probable 
caus^  for  charging  the  appellee  with  the  same.  In  refer- 
ence to  this,  it  is  to  be  borne  in  mind  that  while  in  the  ab- 
sence of  evidence  as  to  what  the  law  of  a  foreign  country  is, 
it  will,  if  a  civilized  State,  be  presumed  that  damages  are 
recoverable  for  assaults  upon  the  person;  there  is  no  pre- 
sumption that  the  same  rules  prevail  there  as  here  as  to 
what  constitutes  proof  of  the  commission  of  an  offense,  or 
probable  cause;  and  the  finding  of  the  Mexican  court  in 
this  regard,  it  being  shown  to  have  had  jurisdiction  of  the 
subject-matter  and  person,  is  conclusive  as  to  what,  to  it, 
appeared.  Black  on  Judgments,  Sees.  825  to  829;  C.  &  N. 
W.  Ky.  Co.  V.  Tuite,  44  111.  App.  535-543;  Thompson  v. 
Ketcham,  8  Johns.  190;  Mostyn  v.  Fabrigas,  Cowp.  161; 
Male  v.  Roberts,  3  Espinasse,  163. 

Neither  Browne,  Jackson  nor  appellant  were  in  any  way 
liable  in  an  action  for  false  imprisonment  for  what  took 
place  after  the  Criminal  Court  had  remanded  appellee. 
Evidence  as  to  subsequent  detention  and  the  consequences 
thereof  should  riot  have  been  admitted. 

The  record  fails  to  show  that  there  was  a  malicious  pros- 
ecution or  accusation.  Browne  and  Jackson,  so  far  as  is 
shown,  did  only  what  their  duty  required. 

It  is  not  shown  to  be  the  case  in  Mexico,  and  it  certainly 
is  not  here,  that  one  who  gives  notice  to  the  police  authori- 
ties of  the  commission  of  a  crime,  or  even  makes  to  a  mag- 
istrate a  formal  charge  against  another,  does  so  at  the  peril 
of  being  mulcted  in  damages  if  he  honestly  mistake  as  to 

the  culprit. 

The  judgment  of  the  Circuit  Court  should,  in  my  judg- 
ment, be  reversed  and  the  cause  remanded. 
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Chicago  &  N.  W.  By.  Co.  y.  Jesse  Holdom^  Administrator  ,'m  ^ 

of  Thomas  J.  Drottd.  ' 

1.  Verdicts — When  Not  Conclusive. — ^While  the  question  as  to 
whether  a  pereon  was  in  the  exercise  of  ordinary  care  for  his  own  safety 
is  one  of  fact,  the  determination  thereof  by  the  judgment  of  the  trial 
coort,  or  by  the  verdict  of  a  jury  upon  evidence  not  conflicting  in  its 
character,  is  not  binding  upon  this  court. 

2.  Same — Wfien  to  be  Set  Aside.— It  upon  a  consideration  of  the 
evidence,  it  is  found  that  a  judgment  or  verdict  is  clearly  against  the 
weight  of  evidence,  and  ought  not  as  a  matter  of  law  to  stand,  it  is  not 
only  the  right,  but  is  the  duty  of  this  court  to  reverse  and  set  it  aside. 

3.  Ordinary  Care — What  is  a  Want  of, — A  pei*9on  who  voluntarily 
duts  his  life  in  peril  by  crossing  a  railroad  track  in  the  fac«  of  a  train 
running  at  a  high  rate  of  speed  and  is  killed,  is  not  in  the  use  of  ordinary 
care,  and  his  personal  representatives  can  not  recover. 

Aetlon  for  Damages.— Death  from  alleged  negligence.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1896.  Reversed. 
Opinion  filed  June  29,  1896. 

A.  W.  PuLVER,  attorney  for  appellant;  Lloyd  W.  Bowers 
and  E.  E.  Osborn,  of  counsel. 

James  C  MoShane,  attorney  for  appellee. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  the  appellee  as  administrator 
of  the  estate  of  Thomas  J.  Droud,  deceased,  to  recover 
damages  from  the  appellant  for  negligently  causing  the 
death  of  said  Droud  on  the  evening  of  April  3,  1893. 

At  the  time  of  the  accident  Droud  was  a  freight  train 
conductor  in  the  service  of  the  appellant,  and  had  been  such 
for  several  years.  In  that  capacity  he  earned  from  $75  to 
$100  per  month.  He  was  about  thirty  years  of  age,  and  left 
surviving  him  a  widow,  twenty-three  years  old,  and  a  young 
child.  The  verdict  was  for  $3,200,  and  judgment  having 
been  entered  thereon,  this  appeal  was  allowed. 
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On  the  evening  in  question,  Droud,  having  in  charge  a 
freight  train,  left  Chicago  at  about  half-past  five  o'clock 
bound  westward  for  Harvard.  According  to  scheduled 
time,  his  train  was  to  meet  the  incoming  east-bound  St. 
Paul  passenger  train  at  about  a  quarter  past  eight,  at  a 
small  station  named  Cary,  at  which  his  train  w^ould  stop, 
but  the  passenger  train  would  not.  Arriving  at  Cary, 
Droud's  train,  which  consisted  of  thirty  or  thirty-five  cars, 
and  was  about  one  thousand  feet  long,  was  switched  off 
upon  the  north  side-track  in  front  of  the  depot,  and  was 
stopped  at  a  point  which  left  the  caboose  standing  in  front  of 
the  middle  of  the  depot,  but  separated  therefrom  by  two 
intervening  tracks,  one  of  which  was  the  main  track,  and 
the  other,  next  to  the  depot  platform,  was  a  side-track, 
spoken  of  as  the  house  track.  In  other  words,  the  main 
track  was  the  middle  track  at  that  station,  and  Droud's 
train  stood  upon  the  track  farthest  from  the  depot. 

The  expected  passenger  train  was  behind  time,  and,  pre- 
sumably, in  order  that  his  train  should  lose  no  more  time  in 
Avaiting  for  it  than  was  absolutely  necessary,  Droud,  before 
leaving  his  train  to  go  into  the  depot,  there  to  perform  what 
his  duty  required  of  him,  instructed  his  engineer  to  go  along 
as  soon  as  the  passenger  train  should  pass  and  the  block  or 
semaphore  light  at  the  depot  should  show  it  to  be  right  to 
do  so,  and  added  that  he  would  get  aboard  the  catoose. 

Droud  thereupon  left  his  train  and  went  into  the  depot 
office,  and  after  transacting  his  business  sat  down  for  a  few 
minutes.  While  so  sitting,  the  whistle  of  a  locomotive  was 
heard,  and  receiving  an  affirmative  answer  to  his  inquiry  of 
the  station  agent  and  telegraph  operator  if  it  were  that  of 
the  expected  passenger  train,  he  hastily  picked  up  his  lan- 
tern, inquired  if  there  were  any  orders  for  him,  and  started 
out  of  the  office,  making  the  remark  as  he  went  that  he 
must  hurry  to  his  train  or  he  would  get  left. 

At  that  time  two  or  more  cars  coupled  together  were 
standing  on  the  house  track  next  to  the  depot  platform,  and 
directly  in  front  of  the  office  door,  and  they  prevented 
Droud   from  crossing  the  tracks  in  a    direct  line   to  the 
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caboose  of  his  train.  He  therefore  ran  eastwardly  along 
the  platform,  with  his  back  toward  the  approaching  train, 
a  distance  of  upward  of  twenty  feet  until  he  could  pass 
around  the  easternmost  of  the  standing  cars,  and  then  left  the 
platform  and  crossed  the  house  track  upon  which  the  stand- 
ing cars  were,  sprang  upon  the  passenger  platform,  which  was 
about  four  or  five  feet  wide  and  a  foot  and  a  half  high,  and 
extended  lengthwise  in  an  east  and  w^est  direction  between 
the  house  track  and  main  track  a  distance  (as  shown  bv  the 
plat  in  evidence)  of  about  one  hundred  and  twenty-five  feet, 
and,  apparently  without  stopping  to  look,  ran  across  that 
platform  and  jumped  upon  the  main  track  directly  in  front 
of  the  swiftly  coming  passenger  train  locomotive,  and  was 
instantly  struck  and  thrown  a  distance  of  about  one  hundred 
feet,  and  killed. 

There  is  a  substantial  agreement  in  all  the  evidence  upon 
the  main  facts  of  the  case,  as  above  briefly  stated. 

The  first  question  that  arises  upon  the  facts  is,  was  Droud 
exercising  due  and  ordinary  care  for  his  own  safety  ?  If  he 
were  not,  there  should  have  been  no  recoverv.  While  such 
is  a  question  of  fact,  the  determination  thereof  bj''  the  judg- 
ment of  the  trial  court,  or  by  the  verdict  of  a  jury  upon  evi- 
dence that  is  not  conflicting  in  its  character,  is  not  binding 
upon  this  court.  If,  upon  a  consideration  of  the  evidence 
it  is  found  that  such  a  judgment  or  verdict  is  clearly  against 
the  weight  of  evidence,  and  ought  not  as  a  matter  of  law^  to 
stand,  it  is  not  only  the  right  but  is  the  duty  of  this  court  to 
reverse  and  set  it  aside.  C.  &  A.^R.  R.  Co.  v.  Heinrich,  157 
111.  388;  Block  v.  Swift,  43  N.  E.Rep.  (111.  Sup.  Ct.)  591. 

Droud  had  unquestionably  a  duty  to  perform  by  going 
into  the  depot  oflSce,  and  although  we  do  not  find  it  so  in 
evidence,  yet  it  is  reasonable  to  suppose  it  was  his  duty  to 
remain  there  up  to  the  coming  of  the  passenger  train,  so  as 
to  receive  the  latest  telegraphic  orders  which  might  be  di- 
rected to  him  because  of  his  train  being  belated.  And  no 
fault  can  be  imputed  to  him  because  he  started  hurriedly 
after  inquiring  at  the  last  moment  for  telegraphic  orders. 

But  it  is  plainly  established  that  he  could  have  have  easily 
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seen  the  headlight  of  the  approaching  train  if  he  had  looked 
when  he  went  out  of  the  office  upon  the  depot  platform,  and 
it  is  not  known  whether  he  looked  or  not;  and  again  when 
he  reached  the  passenger  platform  between  the  tracks,  after 
he  came  out  from  behind  the  standing  cars,  he  could  have 
clearly  seen  it  if  he  had  looked,  and  it  was  a  lamentable  neg* 
Icct  of  his  own  personal  safety  if  he  did  not  look,  and  if  he 
did  look  it  was  equally  neglectful  by  him  to  have  run  into 
what  he  must  have  known  was  certain  death. 

A  man  like  Droud,  possessed  of  familiar  acquaintance  with 
the  speed  of  belated  passenger  trains,  may  not  take  desper- 
ate chances*  under  such  circumstances  as  he  was  placed  in, 
and  if  he  misses,  throw  the  burden  of  making  good  the  loss 
of  his  life  upon  him  against  whom  he  makes  the  leap. 
Is' cither  law  nor  common  sense  can  uphold  such  conduct. 

But  it  is  said  with  much  pertinacity  that  because  it  was 
proved,  and  is  not  denied,  that  the  passenger  train  was  run- 
ning at  a  much  higher  speed  than  the  regular  scheduled 
running  time,  Droud  was  excusable.  In  other  words,  that 
seeing,  as  he  might  have  done  when  he  left  the  office,  the 
distance  of  the  approaching  train,  he  had  a  right  to  assume 
that  its  speed  was  no  greater  than  usual,  and  hence  that  it 
could  not  reach  a  point  of  danger  to  him  before  he  could 
cross  the  track.  We  are  not  prepared  to  say  that  as  mat- 
ter of  law  any  right  of  assumption  exists  as  to  the  rate  of 
speed  at  which  a  train  may  be  running  when  one  is  about 
to  cross  railway  tracks  in  the  presence  of  an  approaching 
train.  Droud  knew  that  the  train  was  late,  for  be  had  been 
accustomed  to  meet  it  at  this  station,  and  waa  then  waiting 
for  it  to  arrive  and  pass,  in  order  that  he  might  move  his 
own  train  ahead. 

He  presumably  knew,  and  probably  was  bound  to  know, 
of  appellant's  rule  118,  which  permitted  belated  trains  to 
make  up  time  by  an  increased  speed,  when  by  so  doing 
schedule  time  could  be  resumed,  and  the  passenger  train  not 
being  so  much  behind  time  but  that  its  schedule  time  might 
be  resumed  by  increased  speed,  Droud  must  reasonably  be 
presumed  to  know  that  it  was  running  at  a  higher  speed  than 
usual. 
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Bat  even  though  he  did  not  so  know,  yet  if  he  saw,  as  he 
might  have  seen,  the  headlight  when  he  stepped  out  of  the 
office,  and  was  misled  by  its  apparent  distance  into  the 
thought  that  if  the  train  were  coming  at  usual  speed  he 
could  cross  over  the  tracks  in  advance  of  it,  still  it  was  sheer 
recklessness  that  caused  him  to  come  out  from  behind  the 
standing  cars  and  without  stopping  upon  the  passenger  plat- 
form, where  he  was  in  a  place*  of  certain  safety,  to  spring 
right  into  the  face  of  the  passing  locomotive,  of  whose  ap- 
proach the  noise  and  light  could  hardly  have  failed  to  notify 
him. 

The  argument  of  appellee  that  Droud'sduty  and  necessity 
to  reach  his  train  before  the  passenger  train  had  passed,  was 
such  as  to  bring  his  conduct  within  the  rule  relating  to  the 
action  of  a  person  who,  brought  under  the  sudden  pressure 
of  duty,  proceeds  under  an  error  of  judgment  and  without 
the  circumspection  required  of  one  who  acts  without  any 
such  pressure  upon  him,  does  not  fit  the  facts  of  this  case. 

There  is  no  evidence  that  would  justify  us  in  assuming 
that  it  was  the  duty  of  Droud  to  reach  his  train  before  the 
passenger  train  went  by. 

True,  he  had  instructed  his  engineer  to  pull  out  as  soon 
as  the  passenger  train  should  have  passed,  but  his  train  was 
separated  from  the  passenger  platform  where  he  last  stood, 
by  only  the  width  of  the  track  on  which  the  passenger  train 
was  traveling  and  the  additional  few  feet  between  tracks; 
and  the  few  seconds  of  delay  while  the  passenger  train  was 
passing  could  have  made  scarcely  any  difference  in  the  time 
of  his  reaching  the  caboose. 

It  is  apparent,  also,  that,  had  there  been  necessity  for 
great  haste  by  Droud,  he  could,  instead  of  crossing  the  main 
track  in  face  of  the  approaching  train,  have  run  westward 
in  entire  safety  upon  the  passenger  platform  in  the  direc- 
tion that  his  train  would  start,  and  thereby  have  lost  prac- 
tically no  time,  while  the  passenger  train  was  going  by. 

We  have  looked  faithfully  at  all  that  the  evidence  shows 
us  of  facts  and  surroundings,  and  can  only  reach  the  conclu- 
sion that  Droud  was  neglectful  of  every  reasonable  precau- 
tion for  his  own  safety,  and  though  that  be  the  result  of 
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recklessness,  or  of  want  of  an  exercise  of  reasonable  precau- 
tion by  him,  there  should  be  no  recovery  against  the  appel- 
lant for  the  fatal  consequences  that  ensued. 

We  quote  from  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Arbaugh,  47 
111.  App.  360 : 

"  While  the  case  is  a  sad  one,  yet  the  judgment  must  pre- 
dominate over  mere  sympathy.  The  deceased  should  not 
have  voluntarily  and  knowingly  put  in  peril  her  life  by 
attempting  to  cross  the  railroad  tracks  when  an  approach- 
ing train  was  so  near.  To  do  so  was  not  only  not  using 
ordinary  care,  but  was  exceedingly  reckless,  and,  as  was 
unfortunately  demonstrated,  fatally  dangerous.  In  the  case 
of  Ernst  v.  The  Hudson  River  R.  R.  Co.,  35  N,  Y.  9,  it  is 
said:  *  Where  one  knows  of  the  immediate  proximity  of 
an  approaching  train,  whether  the  warning  by  signal  be 
given  or  not,  and  having  a  safe  and  reasonable  opportu- 
nity to  stop,  he  voluntarily  takes  the  risk  of  crossing  in 
front  of  it,  he  is  guilty  of  culpable  negligence  and  forfeits 
all  claim  for  redress.'  In  the  case  of  Railroad  Co.  v.  Hous- 
ton, 95  U.  S.  097,  it  is  said  :  '  If,  using  her  senses,  she  saw 
the  train  coming  and  yet  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  the  consequences  of 
her  mistake  and  temerity  can  not  be  cast  upon  the  defend- 
ant. ' " 

It  is  apparent  that  no  better  case  6ould  be  made  for  ap- 
pellee by  another  trial,  and  we  therefore  reverse  the  judg- 
ment without  remanding  the  cause. 
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Administrator  of  John  M.  Rowe. 


1.  Railroad  Companies — Dangerous  Highxoay  Crossings,— A  rail- 
road company  has  no  authority  to  shut  the  traveling  public  from  the 
streets,  and  where  a  street  crossing  is  so  dangerous  to  travelers  that  it 
would  be  considered  a  want  of  ordinary  care  to  attempt  to  make  any 
farther  use  of  it,  the  company  will  be  liable  if  injury  follows. 

2.  Damages— #5,6^t?0,  When  Not  Excessive, — Where  the  deceased  was 
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twenty-seven  years  old,  left  a  wife  and  three  children,  owned  two  teams, 
and  was  a  teamster  hauling  for  lumber  dealers,  tlie  statutory  limit 
(|5,0OO)  is  not  excessive. 


ietion  for  Damag^es. — ^Death  from  negligence.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon,  Francis  Adams,  Judge,  presid- 
ing- Heard  in  this  court  at  the  March  term,  1896.  Affirmed.  Opinion 
filed  June  29, 1896. 

•  ■» 

G.  W.  Kretzixoer,  attorney  for  appellant. 

(jeorge  W.  Plummer  and  Wharton  Plummer,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
The  Court. 

.  About  nine  o'clock  in  the  morning,  Maich  9, 1891.  John  M. 
Kowe — of  whose  estate  theapjiellee  is  administrator-^drove 
a  two-horse  wagon,  loaded  high  with  lumber,  south  on  State 
street.  It  was  a  cold  morning,  and  a  sharp  wind  blowing 
from  the  west.  Rowe  was  well  muffled,  and  walked  on  the 
east  side  of  the  wagon,  between  the  wheels. 

The  country  about  the  crossing  of  State  street  by  the 
railroad  track,  on  which  a  train  of  the  appellant  crossed 
State  street  eastwanl,  is  open,  but  little  built  up.  At  the 
crossing  the  grade  is  considerably  raised  above  the  general 
level  of  the  street.  Upon  the  street  there  was  a  good  deal 
of  travel.  West  of  State  street  the  railroad  track  curved 
sharply  to  the  north,  and  between  State  street  and  the  main 
track  there  was  evidence  that  there  were  several  side  tracks, 
terminating  ait  from  two  to  four  hundred  feet  from  the 
crossing.  No  survey  or  measurements  being  in  the  evi- 
dence, the  distance  is  only  estimated.  Upon  these  side 
tracks  were  many  freight  cars  standing;  some  of  the  wit- 
nesses said  the  tracks  were  full. 

Rowe  approached  the  crossing.  At  the  foot  of  the  rise 
to  the  grade  of  the  tracks,  he  stopped  four  or  five  minutes 
and  looked  around,  but  it  does  not  appear  that  he  went 
where  he  could  see  to  the  west  of  where  he  stood,  and  his 
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load  of  lumber  was  much  higher  than  his  head.  Sign- 
boards, ^'  Look  out  for  cars,"  were  on  both  sides  of  the 
crossing. 

In  this  condition  of  the  place  and  its  surroundings,  Eowe 
drove  up  and  upon  the  track,  when  a  train  of  the  appellant 
from  the  west,  approaching  at  a  speed  which  the  evidence 
warranted  the  jury  in  finding  was  as  much  as  thirty  miles 
an  hour,  struck  the  wagon  and  killed  Rowe. 

At  that  speed  the  train  would  run  forty  rods  in  fifteen 
seconds,  and  therefore  no  precaution  that  Rowe  could  have 
taken  by  looking  to  the  northwest  before  driving  upon  the 
track  could  have  been  of  any  avail. 

He  could  not  have  driven  up  the  grade  and  across  the 
track  within  the  time  of  which  he  could  have  been  assured 
by  any  observation  that  he  could  have  taken  of  the  tracks 
to  the  northwest;  and  therefore  if  his  death  is  to  be  attrib- 
uted to  his  own  want  of  care,  it  was  want  of  care  to  attempt 
the  crossing  at  all.  That  the  railway  crossing  was  so  dan- 
gerous to  travelers  that  it  was  a  want  of  ordinary  care  by 
drivers  of  wagons  to  make  any  further  use  of  it,  is  the 
logical  result. 

"  But  the  appellant  can  claim  no  right  to  shut  the  citizen 
from  the  public  street;  and  if  the  appellant  makes  the  danger 
so  imminent,  nothing  can  prevent  a  jury  from  finding 
against  it,  when  injury  follows  it."  L.  S.  &  M.  S.  Ry.  v. 
Ouska,  5 1  111.  App.  334. 

The  appellant  kept  no  person  at  the  crossing  who,  know- 
ing the  time  at  which  trains  were  due,  could  warn  those 
who  were  approaching  the  crossing,  and  it  was  inevitable 
that  any  ordinary  loaded  vehicle,  attempting  to  make  that 
crossing,  would  be,  upon  a  mere  coincident  in  time,  caught 
by  a  train,  notwithstanding  all  the  precautions  a  driver  of 
such  vehicle  might  adopt.  Any  course  of  which  such  tragic 
results  could  be  reasonably  anticipated,  is  indefensible.  The 
error  assigned  based  upon  the  alleged  insufiiciency  of  the 
evidence  is  overruled.  Rowe  Tvas  twenty-seven  years  old, 
left  a  wife  and  three  children;  owned  two  teams;  his  busi- 
ness a  teamster,  hauling  for  lumber  dealers.  The  statutory 
limit  of  damages  is  not  excessive. 
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It  is  assigned  as  error  that  an  ordinance  of  the  city  of 
Chicago,  limiting  speed  to  ten  miles  an  hour,  was  admitted 
in  eridence  without  proof  that  the  crossing  was  within 
the  citj. 

When  the  ordinance  was  offered,  the  counsel  of  the  ap- 
|)ellant  objected  to  it  only  upon  the  specific  ground  that  it 
had  been  repealed,  which  impliedly  admitted  its  relevancy. 
That  assignment  is  overruled.  The  repeal  was  not 
proved,  and  it  is  not  necessary  to  recite  the  municipal  leg- 
islation and  subsequent  proceedings  to  confirm  that  state- 
ment. 

Unless  the  court  erred  in  refusing  a  peremptory  instruc- 
tion  that  the  jury  "  should  find  the  defendant  not  guilty,'' 
and  that  question  is  open  to  the  Supreme  Court — there  is  no 
error  upon  instructions.  A  good  deal  of  space  would  be 
necessary  to  review  the  argument  of  the  appellant  upon  the 
instructions,  and  we  will  abide  by  the  mere  statement  of  no 
error. 
The  judgment  is  affirmed. 

Mr.  Justice  Waterman. 

1  regard  the  conduct  of  the  deceased  in  failing  to  look  as 
he  might  have  done,  as  amounting  to  such  contributory 
negligence  as  to  bar  a  recovery  in  this  case. 


Paul  F.  Knefel  and  Url)an  P.  Gallagher  v.  George  G. 
Flanner  and  Andrew  J.  J.  Miller. 

1.   Bnx  OP  Exchange— W]to<  ig.— The  foUowing  instrument— 

''CmcAGo  Heights,  III.,  March,  1893. 

Mr.  Thomas  Hulse,  Chicago  Heights : 

In  account  with  G.  C.  Flanner,  lumber : 

To  BiU  rendered.  |520  67 

2/4  To  680  IbB.  Lime  8,  4  bbls.  65c 2  21 

/6 To  UBu.  Hair  22o 8  08 

/8"    5  Bbls.  Lime,  65c 8  25  529  21 

Vol.  LXTI  U 
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Credits. 

9  By  309  Sacks  returned,  10c 80  90 

24  "    588    "  "  "    68  80  84  70 


Cr.  By  3  Ore.  sand  @  10.00. 

Balance  on  about.. . 

"  2  M.  Brick,  @  9.00. 

Lumber  Bill 


$  444  51 

20  00 

$424  51 

18  00 

$406  51 

27  00 

$  8,106  .51 


Paul  F.  Knefel  &  Co. . 

Please  pay  Flanner  &  Miller  the  above  bill,  and  oblige 

Thomas  Huuse"- 
is  held  to  be  a  bill  of  exchange. 

2.  Same — A  Conditional  Acceptanee, — ^The  following  indorsement— 
''  This  amount  of  $3,106.51  to  be  paid  to  Flanner  &  Miller  out  of  the 

first  money  received  by  us  of  the  $8,000  still  due  Hulse  from  The  Detroit 
Realty  Company  or  money  in  our  possession.  Paul  F.  Knefel  &  Co."— 
upon  the  foregoing  bill  of  exchai^ge,  is  a  conditional  acceptance. 

3.  Written  Isstrvwests— Interpretation  o/.— The  meaning  of  a 
written  instrument  is  to  be  ascertained  from  its  words,  read  in  light  of 
surrounding  circumstances. 

Assumpsit,  upon  an  account  due,  etc.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adabis,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1896.  Affirmed.  Opinion  filed 
June  29,  1896. 

Levi  Sprague,  attorney  for  appellants. 

William  Vocke  and  John  J.  Healy,  attorneys  for  ap- 
pellees. 

Mr.  Presiding  Justice  Gary  dbliyebed  the  opinion  of 
THE  Court. 

Although  there  was  a  great  deal  of  conflicting  testimony 
at  the  Circuit,  we  shall  afHrra  this  judgment  upon  facts  un- 
♦disputed. 

The  Kealty  Improvement  Company  and  Thomas  Hulse 
imade  a  contract  by  which  he  undertook  to  build  some 
houses  for  the  company,  and  the  appellants  were  sureties 
fupon  a  bond  by  Hulse,  that  he  would  perform  his  contract. 
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As  part  of  the  arrangements,  checks  by  the  company  were 
to  be  made  payable  to  Hulse  and  the  appellants  jointly. 
For  indebtedness  for  materials  for  the  houses,  this  instru- 
ment took  the  form  here  presented : 

"  Chicago  Heights,  III,,  March,  1893. 

Mr.  Thomas  Hulse,  Chicago  Heights, 

In  account  with  G.  C.  Flanner,  lumber : 

To  bill  rendered $520.67 

^-4  To  680  lbs.    Lime,  3,  4  Bbls  65  c. . .       2.21 

—6  To  14  Bu.    Hair  22  c, 3.08 

—8  "  5  Bbls.    Lime  65  c, 3.25         529.21 

Cbedfts. 

—9  By  309  sacks  returned,  10  o 30,90 

24-  «  "  "  «   c 53.80  84.70 

$444.51 

Cr.  by  2  Ors.  sand  at  10.00 20.00 

Balance  on  about 424.51 

By  2  M.  brick,  at  9.00 18.00 

$406.51 
Lumber  bill 2,700.09 

$3,106.51 

Paul  F.  Knefel  &  Co. : 
Please  pay  Flanner  &  Miller  the  above  bill»  and  oblige, 

Thomas  Hulse. 
This  amount  of  $3,106.51  to  be  paid  to  Flanner  &  Mil- 
ler out  of  the  first  money  received  by  us  for  the  $8,000 
still  due  Hulse  from  the  Detroit  Bealty  Company  or  money 
in  our  possessioiL 

Paul  F.  Knefbl  &  Co. " 

The  signature  by  Hulse  made  what  preceded  it  a  bill  of 
exchange,  and  what  the  appellant  signed  was  a  conditional 
acceptance.  Bowers  v.  Industrial  Bank,  64  III  App.  300; 
1  Dan.  Neg.  Inst.,  Sec.  508. 

March  10, 1893,  the  appellants  paid  to  the  appellees  $1,200 
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as  an  adv^ance  upon  the  "  order  "  before  receiving  the  money 
from  the  company.  Though  in  the  acceptance  the  company 
is  called  the  Detroit  Bealty  Company,  its  real  name  seems 
to  be  the  Realty  Improvement  Company,  with  its  home 
oflSce  in  Detroit. 

March  13th  or  14th,  Hulse  brought  to  the  appellants  a 
check  from  the  company  for  $4,500  payable  to  himself  and 
the  appellants  jointly,  and  the  appellants  took  it  with  his 
indorsement  upon  it,  indorsed  it  themselves,  and  put  it  in 
bank  to  the  credit  of  a  building  company,  and  paid  Hulse 
with  money  of  the  building  company  $3,300,  retaining  $1,200 
before  advanced  to  the  appellees. 

Now  when  appellants  accepted,  they  meant  something 
by  what  they  wrote.  The  meaning  of  a  written  instrumen  t 
is  to  be  ascertained  from  its  wordfi,  read  in  the  light  of  the 
surrounding  circumstances.  Thomas  v.  Wiggins,  41  111. 
470,  and  cases  there  cited. 

Money  to  pay  for  the  houses  was  coming  in  checks  which 
could  be  used  only  by  an  indorsement  by  the  appellants, 
and  it  was  with  reference  to  such  money  that  the  accept- 
ance was  given.  Any  controversy  which  the  appellants  bad 
with  Hulse  did  not  concern  the  appellees.  The  appellees 
were  entitled  to  recover,  and  the  judgment  is  affirmed. 
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Bei^amin  B.  De  Toung  v.  Walston  H.  Brown  et  al. 

1.  Ultra  Vibes — Payment  of  Unauthorized  ScUaries.— The  pajment 
by  a  corporation  to  an  officer  of  a  salary  in  excess  of  that  allowed  by  the 
by-laws  is  not  an  unlawful  and  void  act  in  the  sense  that  it  ia  ultra  vires, 
but  is  unjustifiable  and  voidable  as  against  innocent  stockholders  who 
are  injured  thereby. 

2.  Corporations— jSotoriw  of  Directors,  — ^A  director  of  a  corporation 
is  not  entitled,  as  against  non-assenting  stockholders,  to  receive  a  salary, 
however  justly  earned,  unless  previously  authorized  by  the  by-laws  of 
the  corporation  or  by  resolution  of  the  board  of  directors. 

8.  Same— QJ^ccrg  to  Account  for  Excess  of  Salary.— An  officer  of  a 
corporation  must  account  for  any  excess  of  salary  received  by  him  over 
that  to  which  he  is  lawfully  entitled,  at  the  suit  of  any  non-assenting 
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stockholder  who  is  himself  free  from  blame  and  has  been  diligent  in 
asserting  his  rights. 

4.  Stockholder — Loss  of  Rights  by  Laches,  etc, — A  stockholder  who 
has  knowledge  of  and  who  tacitly  consents  to  the  drawing  of  an  unau- 
thorized salary  by  an  officer  of  his  corporation  will  be  debarred  from 
relief  in  equity  as  to  such  salaries. 

5.  Decrres — Recovery  of  Misappropriated  Funds^Frame  of. — 
While  it  is  proper  in  a  suit  to  compel  the  restoration  to  a  corporation  of 
misappropriated  moneys,  to  require  such  moneys  to  be  paid  to  the  cor- 
poration and  not  to  the  injured  stockholders  personally,  yet  where  the 
effect  is  to  benefit  the  shareholders  who  assented  to  and  participated  in 
sa  ;h  misappropriation,  as  well  as  to  shareholders  innocent  and  free  from 
all  assent  in  the  transaction,  the  decree  should  be  so  framed  as  to  benefit 
oily  the  innocent  shareholders. 

Bill  by  Stockholders,  to  compel  the  restoration  of  misappropriated 
funds.  Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Murray 
F.  TuLEY,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1896.    Reversed  and  remanded  with  directions,  etc    Opinion  filed  June 

18, 1896. 

DcNOAN  &  Gilbert,  attorneys  for  plaintiflf  in  error. 

Plowbr,  Smith  &  MusoRAyE,  attorneys  for  defendants  in 
error. 

IkfB.  JrsnoB   Shepard   peliverkd   the   opinion   of   the 

COUBT. 

This  was  a  bill  filed  by  the  defendants  in  error,  comprising 

W\e  minority  stockholders  in  the  Morden  Frog  and  Crossing 

NV^orks,  a  corporation,  against  said  corporation  and  the 

plaintiflf  in  error,  its  former  secretary  and  treasurer,  and 

William  J.  Morden,  its  president. 

The  purpose  of  the  bill  was  to  compel  said  William  J. 
Morden  and  the  plaintitf  in  error  to  restore  to  the  corpora- 
tion moneys  alleged  to  have  been  received  by  them  severally 
by  way  of  salaries,  and  by  Morden  alone  by  way  of  royal- 
ties and  otherwise,  in  excess  of  what  it  was  alleged  they 
were  entitled  to  receive,  and  for  general  relief.  Pending 
the  suit  and  before  final  decree,  an  adjustment  was  arrived 
at  between  the  complainants  and  Morden,  and  the  suit  was 
dismissed  as  to  him.  The  cause,  however,  proceeded  to  a 
hearing  as  to  the  defendant  De  Young,  and  a  decree  was 
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recovered  against  him,  requiring  him  to  pay  to  the  corpora- 
tion the  sum  of  $14,218.69,  which  was  made  up  of  $11,083.27 
found  to  have  been  received  by  him  in  excess  of  the  salary 
to  which  he  was  entitled,  with  $3,130.42  interest  thereon. 

This  writ  of  error  is  prosecuted  for  a  review  of  such 
decree. 

There  is  no  claim  that  De  Young  improperly  received  any 
moneys  except  by  way  of  excessive  salary,  nor  that  he  re- 
ceived such  except  with  the  full  knowledge  and  acqui- 
escence of  Morden,  the  president  of  the  corporation,  who, 
together  with  De  Young,  owned  or  controlled  a  large  ma- 
jority of  the  stock. 

The  claim  was  merely  that  the  salary  received  by  De 
Young  was  not  authorized  by  any  by-law  of  the  corporation, 
or  resolution  of  its  board  of  directors. 

The  salary  that  De  Young  received  was  at  the  rate  of 
$2,500  a  year  during  the  period  he  was  secretary,  from  Sep- 
tember 1,  1886,  to  August  1,  1888,  and  was  at  the  rate  of 
$3,500  per  year  while  he  was  both  secretary  and  treasurer, 
from  August  1, 1888,  to  January  1, 1891,  whereas  it  is  agreed 
that  he  was  entitled  to  receive  no  more  than  $500  a  year 
during  any  part  of  such  time. 

The  payment  to  him  of  such  salary  was  not,  therefore,  an 
unlawful  and  void  act  in  the  sense  that  it  was  uUra  vires 
the  corporation,  but  was  unjustifiable  and  voidable  because 
not  properly  authorized,  as  against  any  innocent  stockholder 
who  was  thereby  injured. 

De  Young  came  to  be  a  stockholder  and  director,  and  the 
secretary  and  treasurer  of  the  corporation  through  the  in- 
strumentality of  one  of  the  complainants,  Preston  C.  Hous- 
ton, who  was  the  second  largest  stockholder  in  the  corpora- 
tion, and  who,  for  purposes  of  his  own,  antagonistic  to  W.  J. 
Morden,  the  president  and  principal  stockholder,  transferred 
to  De  Young,  in  September,  1886,  all  of  his  stock  in  the 
corporation,  under  the  arrangement  between  themselves 
that  De  Young  should  pretend  to  be  the  owner  of  the  stock 
and  secretly  represent  him,  Preston,  and  endeavor  to  control 
Morden,  the  president  and  largest  stockholder,  as  Houston 
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could  not  do,  in  the  management  of  the  corporation.  For 
his  serv'ices  in  such  regard  Houston  agreed  to  and  did  pay 
De  Young  $1,000  per  year  from  September  6, 1886,  in  addi- 
tion to  any  salary  that  might  be  given  to  him  by  the  corpora- 
tion for  his  services  as  treasurer. 

So  equipped  by  Houston,  De  Toung  was  immediately 
made  a  director  and  secretary  of  the  corporation,  and  in 
August,  1888,  was  made  treasurer  also,  and  so  continued 
until  the  end  of  December,  1890. 

During  this  period  of  about  four  and  a  half  years,  De 
Young  and  Morden,  together,  held  a  large  majoritj'  of  the 
stock,  and  they  appear  to  have  managed  the  affairs  of  the 
corporation  as  they  chose,  and  apparently  with  considerable 
success  to  all  concerned.  It  was  while  so  situated  that  the 
alleged  excessive  salaries  were  received  by  both  ]£[orden  as 
president  and  De  Young  as  secretary  and  treasurer,  with 
the  full  knowledge  and  understanding  of  each  other,  but 
without  the  knowledge  of  the  other  stockholders,  except 
Houston. 

In  December,  1890,  De  Young  transferred  back  to  Houston 
the  shares  he  had  received  from  him,  and  Houston  again 
became  a  director  of  the  corporation,  and  De  Young  ceased 
to  be  either  stockholder  or  officer. 

At  that  time  Morden  himself  owned  more  than  a  majority 
of  all  the  stock  of  the  corporation,  and  Houston  owned 
1,590  shares,  the  rest  being  distributed  among  the  other 
complainants. 

It  is  certain  that  Houston  understood  and  contemplated 
from  the  first  that  De  Young  was  to  have  froin  the  corpo- 
ration an  increase  of  salary  over  the  $500  per  year  which 
had  prevailed,  and  it  is  fairly  inferable  that  he  might  at 
any  time  have  known  by  inquiringof  De  Young,  how  much 
salary  he,  De  Young,  was  receiving,  and  how  much  Morden 
was  receiving.  He  did  know,  in  1888  or  1889,  how  much 
Morden  was  being  paid,  and  told  De  Young  at  the  beginning, 
that  it  made  no  difference  to  him  how  much  salary  he.  De 
Young,  should  get;  and  in  July,  1888,  he  wrote  to  De  Young 
that  for  the  next  year  he  should  expect  him  to  get  enough 
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salary  out  of  the  corporation  to  relieve  him,  Houston,  from 
any  longer  paying  the  $1,000  personally. 

Houston  also  testified  that  he  was  informed  at  the  end 
of  the  first  year  that  De  Young  had  been  getting  $1,600; 
that  at  the  end  of  the  second  year  De  Young  told  him  he 
was  getting  $2,500,  and  that  in  June,  1890,  De  Young  told 
him  he  was  receiving  $3,500;  but  Houston  never  dissented 
because  of  it  until  about  the  time  this  suit  was  begun  in 
July,  1891. 

It  is  undoubtedly  the  law  that  a  director  of  a  corporation 
is  not  entitled,  as  against  non-assenting  stockholders,  to  re- 
ceive a  salary,  however  justly  earned,  unless  previously 
authorized  by  the  by-laws  of  the  corporation,  or  by  resolu- 
tion of  the  board  of  directors. 

Conceding  such  to  be  the  law,  it  is  admitted  that  De  Young 
is  accountable  for  the  excess  of  salary  received  by  him  over 
the  authorized  sum  of  $500  per  year,  at  the  suit  of  any  non- 
assenting  stockholder  who  is  himself  free  from  blame  and 
has  been  diligent  in  the  assertion  of  his  rights. 

But  it  is  insisted  that  as  against  the  complainant  Hous- 
ton, De  Young  may  hold  the  salary  he  received. 

Such  was  the  report  of  the  master  to  whom  the  cause  was 
first  referred,  and  the  trial  judge,  before  whom  such  report 
was  heard,  well  said : 

"  The  court  is  of  opinion  that  the  knowledge  of  Houston 
for  the  space  of  two  years  and  upward  of  the  amount  of 
salary  received  by  Morden  (and  by  De  Young),  and  his  tacit 
consent  thereto  and  conduct  shown  by  his  own  evidence  and 
letters  in  the  record,  eflPectually  debar  him  from  any  relief 
in  this  case  as  to  the  salaries  of  Morden  and  De  Young.  He 
who  seeks  equity  should  come  with  clean^hands.  Pomeroy's 
Eq,  J.,  Sees.  398,  818  and  819;  Cook  on  Stockholders,  Sees. 
728  to  733;  Hall  v.  Harper,  17  111.  82;  Hyde  Park  Gas  Co. 
V.  Kerber,  5  Brad.  132." 

And  by  the  interlocutory  decree  then  entered,  the  court 
found,  among  other  things,  "  that  the  salaries  received  as 
aforesaid  by  William  J.  Morden  and  Benjamin  R.  De  Young 
were  so  received  with  the  knowledge,  acquiescence  and  con- 
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sent  of  complainant,  Preston  C.  Houston,  and  that  said 
Preston  C.  Houston  is  not  entitled  to  any  relief  against  said 
Morden  or  De  Toung,  or  either  of  them,  with  respect  to  the 
said  salaries,  but  that  said  complainants,  Walston  H.  Brown, 
James  M.  Flower,  Columbus  R  Cummings  and  0. 8.  Oaither, 
are  entitled  to  relief  in  respect  thereto." 

By  the  same  interlocutory  decree  which  contained  the 
findings  just  quoted,  the  cause  was  again  referred  to  a  mas- 
ter, "  to  state  an  account  as  between  the  corporation  and 
each  of  its  stockholders  as  to  the  amounts  which  would  be 
due  them  respectively  in  case  a  dividend  should  be  paid  to 
stockholders  by  reason  of  any  moneys  which  he  may  find 
due  to  the  corporation  from  said  Morden  and  De  Young  re- 
spectively in  this  accounting,  deducting  from  the  amount 
found  due  the  complainant  Houston  the  proportionate  share 
to  which  he  would  be  entitled  by  reason  of  all  moneys  due 
said  corporation  by  said  De  Young,  and  of  all  moneys  due 
said  corporation  by  reason  of  illegal  salary  paid  to  said 
Morden." 

It  was  at  this  stage  of  the  cause  that  the  settlement  was 
had  with  Morden  and  the  cause  dismissed  as  to  him. 

The  accounting  proceeded,  however,  as  to  De  Young,  and 
upon  the  coming  on  to  be  heard  of  the  master's  report  in 
that  regard  before  a  different  judge  from  him  who  entered 
the  interlocutory  decree,  a  holding  contrary  to  that  decree 
was  made,  and  the  final  decree  appealed  from  was  entered, 
the  effect  of  which  was  to  give  to  Houston  the  same  relief 
as  against  De  Young  which  was  given  to  the  other  com- 
plainants. 

We  concur  with  counsel  for  De  Young,  and  with  the  judge 
who  entered  the  interlocutory  decree,  that  Houston  was  not 
entitled  to  any  relief  against  De  Young.  Had  Houston  been 
sole  complainant,  no  rule  of  equity  with  which  we  are 
acquainted,  or  to  which  we  have  been  referred,  would  re- 
quire De  Young,  who  was  but  his  representative,  as  between 
themselves,  in  all  that  De  Young  did,  to  repay  him  compen- 
sation that  had  been  agreed  between  them  that  De  Young 
might  receive  for  his  services. 
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Considering  the  original  arrangement  between  Houston 
and  De  Young,  under  which  De  Young  was  to  get  what  sal- 
ary he  could  from  the  corporation,  and  the  subsequent 
knowledge  of  Houston  that  De  Young  was  receiving  much 
more  than  $500  per  year  from  the  corporation,  as  shown  in 
part,  although  not  wholly,  from  his  letters  and  testimony 
already  referred  to,  and  the  long  acquiescence  of  Houston 
under  that  knowledge,  we  think  that  Houston  may  not,  in 
equity,  complain  of  and  recover  back  from  De  Young  any 
part  of  such  excessive  salary.  The  question  then  arises,  does 
it  advantage  him  that  he  is  joined  with  others  in  the  suit  ? 

It  can  not  be  disputed  but  that  the  effect  of  the  decree, 
which  requires  the  money  to  be  paid  to  the  corporation,  is 
to  give  to  Houston  the  benefit  of  such  proportion  of  the  sum 
so  required  to  be  paid,  as  his  stock  bears  to  the  whole  stock. 

The  computation  made  by  the  jnaster  shows  that  propor- 
tion to  amount  to  $4,523.56.  That  computation  also  shows 
that  the  proportion  of  the  amount  decreed  to  be  paid  by  De 
Young,  to  which  Morden,  as  the  owner  of  2,582  shares 
of  the  stock,  would  be  indirectly  benefited,  is  the  sum  of 
$7,345.81. 

While  the  proper  course  in  suits  of  this  character,  to  com- 
pel restoration  to  the  corporation  of  moneys  improperly 
appropriated,  may  very  well,  as  a  general  rule,  be  to  require 
the  misappropriated  funds  to  be  paid  to  the  corporation,  and 
not  to  the  injured  shareholders  personally,  yet  where  the 
effect  of  such  a  decree  is  to  benefit  the  shareholders  who  as- 
sented to  and  participated  in  the  misappropriation  of  the 
funds,  as  well  as  to  such  shareholders  as  were  innocent  and 
free  from  all  assent  or  obliquity  in  the  transaction,  we  think 
the  decree  should  be  so  framed  as  to  benefit  only  the  latter 
and  not  the  former.  Complete  and  perfect  relief  to  those 
who  are  entitled  to  it  is  all  that  ever  ought  to  be  given  in 
equity.  The  inequity  of  doing  differently  is  well  illustrated 
bv  this  decree. 

Out  of  a  total  of  5,000  shares  of  stock,  Houston  and  Mor- 
den were  the  owners  of  oyer  4,100  shares,  and  although  they 
assented  to  and  participated  in  the  very  misappropriation 
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for  which  De  Young  is  required  to  account,  their  stock  is 
benefited  and  actually  increased  in  value  to  the  extent  of 
over  forty-one  fiftieths  part  of  the  whole  sum  decreed  to  be 
paid  by  De  Young,  their  fellow  wrong-doer.  This  seems  to 
be  manifestly  inequitable.  The  owners  of  the  other  900 
shares  should,  it  is  true,  be  made  whole,  but  Morden  and 
Houston  should  not  be  rewarded  for  their  own  culpability 
and  participation  in  the  very  acts  for  which  De  Young  is 
accountable. 

The  true  way,  as  we  conceive,  in  such  a  case,  would  be  to 
do  as  directed  bv  the  court  who  entered  the  interlocutorv 
order,  viz :  Treat  the  excessive  salary  as  in  the  nature  of  a 
fund  out  of  which  a  dividend  should  be  declared,  and  give 
to  the  innocent  shareholders  the  proportion  thereof  which 
their  stock  bears  to  the  whole  stock,  leaving  the  balance  to 
De  Young,  to  whom  his  co- wrongdoers,  in  conjunction  with 
himself,  appropriated  it. 

Equity  should  not,  and  will  not,  aid  one  wrongdoer  as 
against  another,  and  hence  Morden  and  Houston  should 
have  no  relief  against  De  Young,  although  the  other  stock- 
holders should. 

If  the  element  here  existed  that  the  corporation  needed 
this  money  that  De  Youlig  received,  in  order  to  enable  it  to 
carry  on  its  business,  other  considerations  would  present 
themselves,  but  there  is  no  such  element  in  the  case. 

It  appears,  by  inference  at  least,  that  the  corporation  was 
fairly  prosperous,  and  that  in  fact  at  the  very  time  this  ex- 
cessive salary  was  received,  it  was  declaring  dividends  to  its 
stockholders. 

Then  how  manifest  it  is  that  complete  equity  will  be  done 
if  the  innocent,  non-assenting  stockholders  shall  be  paid  such 
additional  sums  as  would  equal  the  dividends  they  might 
have  received  if  De  Young  had  not  received  what  he  was 
not  entitled  to;  and  who  else  may  complain  ? 

True,  the  declaring  of  dividends  is  usually  a  matter  within 
the  sound  discretion  of  the  directors  of  a  corporation,  and 
until  dividends  have  been  declared,  the  moneys  of  a  corpora- 
tion belong  to  itself  and  not  to  its  individual  stockholders. 
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But  the  corporation  united  with  De  Young  and  Morden 
in  the  answer  to  complainants'  bill,  and  therein  set  up  and 
insisted  that  complainants  knew  of,  and  acquiesced  in,  the 
salaries  paid  to  De  Young  and  Morden,  and  denied  that  in 
equity  the  complainants  should  be  permitted  to  claim  a  re- 
turn of  such  salaries  to  the  corporation.  Therefore,  where, 
as  here,  the  assertipn  of  claim  to  the  moneys  wrongfully 
diverted  from  the  corporation  is  made  only  by  individual 
shareholders,  whose  prospective  dividends  have  been  les- 
sened and  they  thereby  injured  because  of  the  wrongdoing 
of  certain  officers  of  the  corporation  who  are  their  co-share- 
holders, and  where  it  appears  that  the  wrongdoing  com- 
plained of  was  not  ultra  vires  the  corporation,  and  that  the 
corporation  did  not  need  the  misapplied  funds  for  any  cor- 
porate purpose  except  to  divide  as  dividends,  and  where  the 
corporation  itself  insists  that  in  equity  it  is  not  entitled  to 
a  return  of  the  moneys,  it  seems  that  full  reparation  may  be 
attained  and  complete  equity  be  done  by  giving  to  th^a  in- 
jured  shareholders,  in  such  a  manner  as  their  co-shareholders 
who  participated  in  the  wrongful  acts  shall  not  share,  all 
that  they  have  lost  by  reason  of  such  wrongdoing. 

In  such  a  case,  reparation  to  the  shareholders  vvho  did 
not  participate  in,  or  assent  to,  the  wrongful  acts,  is  all  that 
equity  ought  to  concern  itself  with,  and  such  reparation 
should  be  made  in  such  a  manner  as  will  not  bestow  a  pre- 
mium or  reward  upon  those  other  shareholders  by  whose 
participation  and  acquiescence  the  very  iniquity  complained 
of  was  committed. 

To  work  out  relief  in  this  case  through  the  treasury  of 
the  corporation,  in  the  ordinary  way,  is  to  place  the  unde- 
serving upon  equality  with  the  meritorious.  A  decree 
should  be  framed  whereby  the  money  ordered  to  be  paid  to 
the  corporation  should,  in  some  way,  be  limited  to  the  use 
of  the  innocent  complainants — Brown,  Flower,  Cummings 
and  Gaither  only,  to  the  exclusion  of  Houston  and  Morden. 

In  our  opinion  that  may  be  done  by  decreeing  against  De 
Young  that  he  pay  to  the  corporation  the  amount  he  wrong- 
fully received^  with  directions  that  such  decree  be  satisfied 
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upon  payment  by  him  to  Brown,  Flower,  Cnmmings  and 
Gaither,  the  proportionate  part  thereof  which  they  would 
have  received,  had  the  same  been  declared  as  a  dividend. 

Bat  equity,  disregarding  forms  and  being  observant  only 
of  requiring  that  to  be  done  which  is  right,  might  be  com- 
pletely satisfied  with  the.  simpler  requirement  that  the 
moneys  to  which  the  deserving  shareholders  are  entitled, 
should  be  paid  directly  to  them. 

Whether  the  moneys  to  which  said  meritorious  sharehold- 
ers are  entitled  shall  be  secured  through  a  reversal  of  the 
decree  and  a  remanding  of  the  cause,  with  directions  to  the 
Circuit  Court  to  enter  a  new  decree  in  one  or  the  other  of 
the  forms  indicated,  or  by  a  decree  to  be  entered  by  this 
court,  we  will  receive  suggestions  of  counsel  concerning — we 
only  insisting  that  appellant  shall  be  required  to  pay  no 
more  than  will  make  said  meritorious  shareholders  whole, 
and  that  such  meritorious  shareholders  shall  have  what  he 
does  pay. 

Perhaps  for  the  reason  that  no  such  case  was  ever  before 
complained  of,  we  have  been  referred  to  no  authority,  and 
know  of  none,  for  affording  certain  relief  to  the  innocent 
stockholder  without  giving  the  culpable  one  what  he  is  not 
entitled  to,  as  would  be  the  result  if  the  money  be  decreed 
to  be  paid,  generally,  into  the  corporation  treasury.  But 
the  lengthening  reach  of  equity  into  the  manifold  intri- 
cacies of  modern  business,  should  not  be  drawn  back  simply 
for  lack  of  authoritative  decisions  to  guide  us,  where  reason 
and  every  equitable  consideration  point  the  way  with  so 
much  clearness. 

In  Dunphy  v.  Traveler  Newspaper  Association,  146  Mass. 
495,  it  was  held  that  a  bill  was  not  multifarious  because  of 
joining  a  claim  against  the  president  and  treasurer  of  a  cor- 
poration for  moneys  improperly  received  by  him  for  salary, 
etc,  with  a  claim  against  the  corporation  for  the  payment 
of  a  dividend;  and  the  intimation  was  made  that,  except  for 
lack  of  proper  parties,  inequalities  in  previously  declared 
dividends  might  be  properly  adjusted  in  the  same  suit. 

Having  jurisdiction  to  compel  De  Young  to  account  for 
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the  salary  wrongfully  received  by  him,  it  strikes  us  as  being 
a  manifest  falling  short  of  appropriate  relief,  to  deny  juris- 
diction to  compel  the  application  of  so  much  of  such  money 
in  a  manner  that  will  give  to  them  who  have  been  injured, 
and  are  in  a  position  to  complain,  their  just  proportion  of  it, 
and  to  refuse  any  ppt  of  it  to  them  who  are  not  equitably 
entitled  to  it. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed 
and  the  cause  remanded,  with  directions  to  enter  a  new  de- 
cree in  conformity  with  this  opinion,  unless,  upon  suggestion 
of  counsel,  by  way  of  motion  made  within  five  days,  it  shall 
be  determined  to  enter  a  new  decree  in  this  court.  Eeversed 
and  remanded  with  directions. 


Chicago  Edison  Company  v.  Hnyett  &  Smith  Mannfaet- 

nrlng  Co. 

1.  Loss  BY  FiRB— Ujpon  Whom  it  Falls,— Where  property  is  without 
fault  destroyed  by  fire,  the  loss  falls  upon  the  owner. 

2.  Contracts — Construction  of— When  PerfomMnoe  Becomes  Im- 
possible,— Where,  from  the  nature  of  a  contract,  the  parties  have  contem- 
plated the  continuing  existence  of  some  particular  specified  thing  as 
the  foundation  of  what  was  to  be  done,  in  the  absence  of  any  expressed 
or  implied  warranty  that  the  thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positive  contract,  but  as  subject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case,  before  breach,  performance  be- 
comes impossible  from  the  accidental  perishing  of  the  thing  without 
fault  of  either  party. 

3.  Have— Performance  Where  the  Stitfject-Matter  is  Destroyed. — 
Where  the  continued  existence  of  the  thing  upon  which  work  is  to  be 
done  is  presupposed  by  the  contract,  one  contracting  to  make  certain  ad- 
ditions thereto  is  not  entitled  to  be  paid  the  value  of  the  work  performed 
when  the  thing  whose  existence  is  essential  to  performance  is,  without 
fault,  destroyed.  So  where  a  man  undertakes  to  place  in  a  house  a  ven- 
tilating system  capable  of  removal,  and  which  when  destroyed  by  fire 
was  his  property,  he  loses  what  he  had  already  done. 

4.  Same — Performance  Depending  upon  Continual  Existence, — ^In 
contracts  in  which  performance  depends  on  the  continued  existence  of 
a  given  person  or  thing,  a  condition  is  implied  that  performance  is  ex- 
cused by  the  perishing  of  such  person  or  thing. 
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Assumpsit,  for  work  and  materials.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1896.  Reversed,  with  judgment  for 
defendant    Opinion  filed  June  29,  1896. 

Statement  of  the  Case. 

This  was  a  suit  by  Huyett  &  Smith  Manufacturing  Com- 
pany, a  corporation  of  Detroit,  Michigan,  plaintiflF,  against 
Chicago  Edison  Company,  a  corporation  of  Chicago,  Illinois, 
defendant,  upon  a  quantum  meruit  to  recover  for  materials 
famished  and  labor  performed  under  an  express  contract, 
which  was  not  completed  by  the  plaintiff,  by  reason  of  the 
destruction  by  fire  of  the  building  to  which  the  materials 
were  to  be  attached.  The  controversy  is  founded  entirely 
upon  agreed  facts  set  forth  in  the  stipulation  of  the  parties, 
which  was  read  in  evidence  on  the  part  of  the  plaintiff  in 
the  trial  court.  This  stipulation  and  exhibit  disclose  the 
facts  narrated  below : 

Early  in  the  year  1893,  the  International  Music  Company 
—sometimes  referred  to  as  the   International  Temple  of 
Music — contracted  with  the  owners  of  the  First  Regiment 
armory  building,  situated  on  the  corner  of  Michigan  ave- 
loe  and  16th  street,  in  Chicago,  for  the  use  and  occupation 
of  that  building  by  the  music  company  for  musical  enter- 
tainment purposes  during  the  World's  Fair  season,  begin- 
ning  May  1,  1893,  and  ending  October  1,  1893.     For  the 
purpose  of  adequately  lighting  and  ventilating  the  building 
during  that  period  the  music  company,  on  March  9, 1893, 
entered  into  a  contract  with  the  Chicago  Edison  Company, 
whereby  that  company,  for  the  consideration  of  $13,000, 
agreed  to  furnish  and  install  in  said  building  the  electric 
'^ghting  and  ventilating  apparatus,  and  the  electric  power, 
^  Inquired  by  the  plans  and  specifications  made  by  Adler 

*  Sullivan,  the  architects  employed  by  the  music  company. 
There  were  two  sets  of  specifications  attached  to  and  made 

*  part  of  the  contract;  one  relating  to  the  electric  lighting, 
and  the  other  to  the  ventilating  apparatus.  In  the  former, 
I*  ^as  stated  that  the  lighting  plant  was  to  light  the  build- 
^°&  during  the  World's  Fair;  that  it  would  be  temporary 
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in  its  nature,  and  that  the  contractor  must,  at  the  expiration 
of  the  music  company's  lease,  remove  all  apparatus  fur- 
nished under  the  contract,  and  restore  the  building  to  its 
original  condition.  In  the  latter,  it  was  provided  that  the 
ventilation  was  to  be  temporary  only,  and  that  the  fans, 
motors  and  belts,  with  their  foundations  and  connections, 
were  to  be  removed  from  the  building,  "  and  become  the 
property  of  the  parties  furnishing  them  originally."  The 
original  bid  of  the  Chicago  Edison  Company,  from  which 
the  contract  resulted,  was  conditioned  upon  the  materials 
and  apparatus  remaining  its  property,  and  the  contract  it- 
self,  which  included  the  work  called  for  by  both  sets  of  spe- 
cifications, the  electric  lighting  and  ventilating  systems, 
provided  that  "all  the  equipment  for  electric  lighting, 
power  and  ventilating,  is  to  remain  the  property  of  the  Chi- 
cago Edison  Company,  and  may  be  removed  by  said  com- 
pany on  or  before  (after)  November  1, 1893."  By  the  terms 
of  the  contract,  Chicago  Edison  Company  was  to  be  paid  in 
monthly  installments,  beginning  May  I,  1893,  but  no  pay- 
ments were  to  be  made  until  the  entire  work  was  per- 
formed to  the  satisfaction  of  the  architects. 

On  April  4,  1893,  Chicago  Edison  Company  sub-let  so 
much  of  the  work  as  related  to  ventilating  apparatus  (ex- 
cepting the  electric  motors)  to  the  plaintiff,  Huyett  &  Smith 
Manufacturing  Company,  by  entering  into  the  following 
contract,  which  is  in  the  form  of  a  proposal  by  the  latter 
and  an  acceptance  by  the  former  company  : 

"Chicago,  April  4,  1893. 
The  Chicago  Edison  Company,  City. 

Gentlemen:  For  the  sum  of  thirteen  hundred  and  fifty 
dollars  ($1,350),  payable  thirty  (30)  days  after  the  comple- 
tion and  acceptance  of  the  installation,  we  propose  to  fur- 
nish and  erect  at  First  Regiment  Armory  Building,  corner 
of  Michigan  avenue  and  Sixteenth  street,  Chicago,  a  venti- 
lating system,  including  everything  excepting  electric 
motors,  in  accordance  with  the  specifications  of  Messrs. 
Adler  &  Sullivan,  architects,  which  are  hereunto  attached 
and  hereby  made  a  part  of  this  proposal.    We  guarantee 
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that  the  ventilating  system  which  we  propose  to  install  will 
do  the  work  required  by  the  specifications,  and  the  entire 
installation  will  be  made  satisfactory  to  Messrs.  Adler  & 
Sullivan,  architects.  We  agree  that  at  the  time  of  the 
expiration  of  the  amusement  season,  which  is  not  to  be  later 
than  December  1,  1893,  we  will,  if  you  desire  us  to  remove 
the  ventilating  system  from  the  building,  pay  you  for  the 
same  the  sum  of  $400. 

It  is  further  agreed  that  this  entire  installation  will  be 
completed  and  turned  over  to  you  in  satisfactory  working 
order  not  later  than  May  1, 1893. 

The  above  price  does  not  include  any  work  in  connection 
with  the  electric  motors  or  belts,  and  it  is  agreed  that  the 
apparatus  shall  be  accepted  or  rejected  within  thirty  (30) 
days  after  the  plant  has  been  installed,  and  that  the  use  of 
bottom  horizontal  fans  will  not  be  objectionable. 

Respectfully, 

HuYBTT  &  Smith  Mfg.  Co., 
By  S.  B.  Cobby,  Western  Manager. 
Accepted :    , 
The  Chicago  Edison  Company, 
By  L.  H.  Fkeguson." 
The  bill  of  particulars  attached  to  plaintifiTs  declaration 
was  as  follows : 

"DBTRorr,  Mich.,  May  25,  1893. 
The  Huyett  &  Smith  Mfg.  Co., 

Sold  to  Chicago  Edison  Company,  Chicago,  111. 
Our  order  No. 
Your    "      '' 
Terms. 

2  steel  plate  fans ' $900 

1,600  lbs,  galv.  iron  piping 160 

Labor 40 

Carpenter  work 20 

Freight 30 

Cartage  and  hoisting  fans 80 

$1,280  " 
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The  following  were  specifications  of  the  material  and 
and  workmanship  required  in  the  erection  and  completion 
of  the  electric  equipment  for  the  Trocadero,  in  Ist  Regt. 
armory,  for  International  Temple  of'  Music : 

"  I.  For  the  several  dimensions  and  the  arrangement  of 
said  building  particular  reference  will  be  had  by  the  con- 
tractors to  the  accompanying  design  for  the  work  as  made 
by  Adler  &  Sullivan,  architects,  which  design  consists  of 
the  following  drawings,  to  wit :  All  are  drawn  to  a  scale 
of feet  to  the  inch,  except  when  otherwise  stated. 

"  General  Plans  and  Drawings  of  Building. 

"The  drawings  and  such  writing,  interlineation,  figures 
and  details  as  may  be  upon  them,  are  to  be  considered  a 
part  of,  and  as  illustrating  these  specifications.  In  the  plans, 
blue  designates  stone;  red,  brick;  yellow,  wood;  which  is  to 
be  the  general  guide  for  the  different  contractors  to  execute 
from.  Contractors  are  requested  and  expected  to  carefully 
examine  the  contents  of  these  specifications,  the  printed  por- 
tion as  well  as  the  written,  as  every  word  of  the  printing  is 
to  remain  in  full  force  unless  it  is  erased. 

"  II.     Contractors  will   be  required  to  follow  the  plans 

above  referred  to,  using  for  data  and  dimensions  the  figures 

marked  thereon,  in  preference  to  what  the  drawings  may 

measure  on  the  scale;  and  also  to  furnish  all  materials  and 

execute  work  in  strict    accordance    therewith,  and    with 

the  quality  and  kind  of  material  set  forth  in  the  following 

specifications  and  shown  by  the  aforesaid  drawings. 
^  *  ^  *  *  « 

"  VI.  It  is  to  be  understood  and  agreed  by  the  contrac- 
tors that  the  building  or  work  is  entirely  at  their  risk,  until 
the  same  is  accepted,  and  they  will  be  held  liable  for  its 
safety  to  the  amount  of  money  paid  them  by  the  proprietor 
on  account  of  the  same.     Risk  of  fire  excepted. 

"VII.  In  case  of  any  unusual  or  unnecessary  delay  or 
inability  by  the  contractors  in  providing  and  delivering  the 
necessary  materials  and  performing  the  necessary  labor  at 
the  time  the  same  is  required,  so  as  to  insure  the  comple- 
tion and  delivery  of  the  building  or  work  at  the  time  here- 
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inafter  set  forth  and  contracted,  then,  in  such  case,  the 
proprietors,  within  one  day  after  having  notitied  the  con- 
tractors in  writing  of  their  intention  so  to  do,  shall  have  the 
right  to  enter  upon  the  work  and  procure  such  necessary 
materials  or  labor  to  be  furnished  or  performed  as  the  case 
may  require,  and  remove  from  the  same  all  defective  ma- 
terials or  workmanship  as  in  the  judgment  of  the  superin- 
tendents may  be  found  necessary,  and  carry  the  work  on 
to  completion  in  such  way  as  shall  be  proper  and  right, 
charging  the  cost  thereof  to  the  contractors,  and  deducting 
snch  charges  from  the  amount  of  the  contract  price. " 

Then  follow  other  paragraphs  usual  in  building  con- 
tracts, and  after  these  are  the  general  specifications  men- 
tioned by  counsel  for  appellant  on  page  7  of  their  brief. 
Then  follow  "specifications  governing  the  installation  of 
an  electric  lighting  plant  in  the  International  Temple  of 
Music,  comer  of  Michigan  avenue  and  Sixteenth  street, 
Chicago,  Adler  &  Sullivan,  architects,"  which  provide  the 
method  of  wiring,  the  wire  to  be  used,  cut  out  cabinets, 
distributing  wires,  stage,  rheostats,  lamp  schedule,  distribu- 
tion of  lights,  etc.  Then  follow  "specifications  govern- 
ing proposals  for  furnishing,  setting  up  in  place  and 
connecting  in  the  armory  building,  corner  of  Michigan 
avenue  and  Sixteenth  street,  Chicago,  111.,  the  fans,  motors 
and  other  appliances  necessary  to  perfect  a  ventilating  ap- 
paratus as  hereinafter  set  forth  and  specified,  and  in  accord- 
ance with  the  plans  herewith  submitted. 

"  Preamblb  :  This  building  is  to  be  fitted  temporarily  as 
an  amusement  hall,  and  is  to  be  ventilated  by  the  Plenum 
system,  using  two  fans,  which  are  set  directly  underneath 
the  roof  of  the  building,  and  be  driven  by  electric  motors; 
the  air  will  be  delivered  into  two  coves  extending  along  op- 
posite sides  of  the  wall  of  the  building  on  the  first  fioor,  and 
escape  through  a  continuous  opening  near  the  ceiling  in 
each  cove,  into  the  main  room.  It  is  intended  that  the  foul 
and  heated  air  will  ascend  through  the  light  shafts  and 
escape  to  the  outside  through  certain  louvers  placed  in  the 
end  wall  of  the  large  skylight  in  the  roof. 


228  Appellate  CJoubts  of  Illinois. 

Vol.  66.]     Chicago  Edison  Ck>.  v.  Huyett  &  Smith  Mfg.  Co. 

^*  Bidders  must  examine  the  plans  and  specifications,  take 
their  own  measurements  at  the  building,  and  confer  with 
parties  figuring  for,  or  engaged  upon  other  portions  of  the 
work,  to  the  end  that  the  apparatus  may  be  made  to  work 
successfully  as  a  whole.  In  connection  therewith  the  own- 
ers of  the  building  are  to  furnish  the  space  only  in  which  to 
set  the  fans  and  motors,  two  coves  with  the  continuous 
opening,  and  do  such  wiring  as  may  be  necessary  to  deliver 
the  electric  current  for  operating  the  motors  to  the  starting 
device.  Bidders  must  include  the  necessary  iron  or  wooden 
ducts  connecting  the  discharge  outlet  of  each  fan  to  its  re- 
spective cove,  all  foundations  or  other  supports  for  the  fans 
and  motors,  do  all  cutting  and  repairing  necessary  for  the 
proper  installation  of  the  work,  and  provide  a  suitable  open- 
ing for  admitting  the  proper  amount  of  air  to  each  of  the 
fans,  leaving  the  apparatus  in  successful  running  order  and 
in  operation. 

"  Fans. — Each  fan  most  have  not  less  than  a  43"  x  86''  blast 
wheel,  enclosed  in  a  steel  plate  casing  44f  wide  x  113''  high, 
having  a  44"  x  44"  down  blast  outlet;  they  must  be  supplied 
with  a  full  set  of  compression  grease  cups  conveniently 
arranged,  and  such  sized  pulleys  as  will  give  the  proper 
speed  when  driven  by  the  motors  without  the  intervention 
of  countershafts. 

"  Each  fan  must  be  in  perfect  running  balance,  free  from 
all  vibrations,  noise  and  other  disagreeable  results,  and.have 
a  guaranteed  capacity  to  deliver  through  the  continuous 
opening  of  the  coves  not  less  than  40,000  cubic  feet  of  air 
per  minute  when  running  at  not  to  exceed  240  revolutions 
per  minute  and  operated  in  connection  with  the  construe^ 
tional  complications  of  the  building  and  the  connecting 
ducts." 

Then  follow  the  specifications  for  motors,  which  are  not 
included  in  the  contract  in  question. 

Then  follows  the  proposition  of  the  Edison  company  ad- 
dressed to  Adler  &  Sullivan,  architects,  for  the  doing  of  the 
work,  and  also  the  agreement  between  the  Chicago  Edison 
Company  and  the  International  Temple  of  Music. 
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IsHAM,  Lincoln  &  Beale,  attorneys  for  appellant. 

BuLKLBv,  Grly  &  MoBB,  attomeys  for  appellee. 

Mb.  Justice   Watbbman  dblivbbbd  the  opinion  of  thb 
Court. 

The  question  in  this  case  is,  upon  whom  of  two  equally 
innocent  parties  shall  a  loss  by  fire  fall. 

This  must  be  determined  by  an  ascertainment  of  whose 
property  it  was  that  the  fire  destroyed.  Where  property 
is  without  fault  destroyed  by  fire,  the  loss  falls  upon  the 
owner.    Wells  v.  Calnan,  107  Mass.  514. 

Neither  of  the  parties  to  the  contract  under  consideration 
o\yned  the  buildino^  into  which  the  ventilating  apparatus 
was  to  be  put.  Appellant  had  merely  a  contract  to  place  a 
certain  plant  in  the  building,  and  sub-let  to  appellee  the 
making  and  installing  of  ventilating  machinery. 

The  articles  placed  in  the  building  by  appellee  were  such 
as  could  easily  have  been  removed  therefrom;  indeed,  the 
contract  recognizes  that  such  removal  was  feasible  if  not 
probable.  It  containing  the  following :  "  We  agree  that  if 
at  the  time  of  the  expiration  of  the  amusement  season,  which 
is  not  to  be  later  than  December  1,  1893,  we  will,  if  you  de- 
sire as  to  remove  the  ventilating  system  from  the  building, 
pay  you  for  the  same,  the  sum  of  $400." 

The  contract  was  executory;  it  was  not  a  sale  of  specific 
goods,  and  therefore  no  title  passed  at  the  making  of  the 
agreement.  Benjamin  on  Sales,  Sec.  308,  p.  248  of  6th 
Am.  Ed. 

If,  upon  the  day  of  the  fire,  appellee  had  resolved  and  pro- 
ceeded to  take  out  all  or  any  portion  of  the  material  before 
then  by  it  placed  in  the  building,  and  to  devote  such  goods 
to  other  uses,  it  would  have  had  a  right  to  do  so;  for  the 
material  was  yet  its  property. 

It  had  not  agreed  to  put  in  any  specific  fan,  but  a  venti- 
lating system. 

It  was  to  be  paid  $1,350  thirty  days  after  the  completion 
and  installation  of  a  ventilating  system  in  accordance  with 
certain  plans  and  specifications. 
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Such  being  the  case,  its  property  in  this  building  was  de- 
stroyed by  fire. 

Upon  the  trial  of  this  cause,  at  the  instance  of  the  plaint- 
iff, the  court  held  as  a  proposition  of  law,  the  following : 

•*'  The  court  hold  as  a  proposition  of  law  upon  the  agreed 
facts  in  this  case,  that  the  destruction  of  the  building  upon 
which  the  contract  entered  into  between  the  parties  was  to 
operate,  in  effect  annulled  the  contract;  it  excused  the 
plaintiff  from  performance  of  it,  and  it  excused  the  defend- 
ant from  paying  the  contract  price,  and  left  the  parties  in 
exactly  the  same  condition  as  though  no  contract  had  been 
made,  and  therefore  that  the  plaintiff  is  entitled  to  recover 
under  the  common  counts  for  the  value  of  materials  fur- 
nished and  labor  performed." 

The  court  refused  to  hold  as  law  in  the  decision  of  the 
case  the  following  written  propositions  of  law,  or  either  of 
them,  submitted  by  counsel  for  defendant : 

I.  '^  The  court  holds,  as  a  matter  of  law,  that  under  the 
agreed  statement  of  facts  in  this  case,  the  contract  of  April 
4, 1893,  between  the  plaintiff  and  defendant,  under  which 
the  plaintiff  furnished  the  goods  and  did  the  work  for  which 
it  seeks  to  recover,  was  a  contract  for  the  sale  of  chattels, 
and  that  at  the  time  of  the  fire  the  title  to  said  chattels  re- 
mained in,  and  the  loss  thereof  must  fall  upon,  the  plaintiff, 
and  therefore  the  plaintiff  can  not  recover. 

II.  "  The  court  holds,  as  a  matter  of  law,  that  under  the 
agreed  facts  in  this  case,  there  was  no  implied  obligation  on 
the  part  of  the  defendant  that  the  building  in  which  the 
ventilating  system  was  to  be  installed  should  remain  in  ex- 
istence until  the  expiration  of  the  time  within  which  the 
plaintiff  was  to  perform  his  contract,  and  that  as  the  facts 
are  that  the  building  was  not  in  the  control  of  defendant 
that  the  fire  Avas  an  inevitable  casualty  which  occurred  with- 
out its  neglect  or  default,  or  through  its  agency,  that  no 
benefit  accrued  to  the  defendant  for  the  goods  furnished  or 
the  work  done  under  the  contract,  and  that  at  the  time  of 
the  fire  the  plaintiff's  contract  had  not  been  substantially 
performed,  or  the  work  accepted,  the  plaintiff  can  not  re- 
cover in  this  action. 
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III.  "  The  court  holds,  as  a  matter  of  law,  that  under 
the  agreed  facts  in  this  case,  the  plaintiff  can  not  recover. 

IV.  "  The  court  holds,  as  a  matter  of  law,  that  as  the 
contract  in  this  case  was  not  performed  on  the  part  of  the 
plaintiff,  or  its  performance  prevented  by  or  through  the 
act,  neglect,  default  or  agency  of  the  defendant,  the  plaint- 
iff can  not  recover  on  the  quantum  mer^iiV^ 

Where,  from  the  nature  of  a  contract,  the  parties  have  con- 
templated the  continuing  existence  of  some  particular  speci- 
fied thing  as  the  foundation  of  what  was  to  be  done,  in  the 
absence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive 
contract,  but  as  subject  to  an  implied  condition  that  the 
parties  shall  be  excused  in  case,  before  breach,  performance 
becomes  impossible  from  the  accidental  perishing  of  the 
thing  without  the  fault  of  either  party.  Wells  v.  Calnan, 
107  Mass.  554-517;  Taylor  v.  Caldwell,  3  Best.&  Smith,  826. 

Such  was  a  rule  of  the  civil  law.  Pothier  Traites  des 
Obligations,  po-rtie  3,  Chap.  6,  Art.  3,  Sec.  ^%S : 

"  Si  Stichus  certo  die  dari  promissus,  ante  diem  moriatur; 
non  tenetur  promissor." 

It  beinff  undertaken  that  by  a  certain  day,  Stichus  (a 
slave)  shall  be  delivered,  if  before  the  day  he  dies,  the  obli- 
gation is  at  an  end.     Digest  lib.  45,  tit.  1. 

Such  is  the  rule  of  the  common  law  in  respect  to  promises 
to  marry. 

If  the  promisor  dies  before  the  time  at  which  the  nuptials 
were  to  be  celebrated,  the  executore  of  the  deceased  are  not 
Uable.     Hyde  v.  The  Dean  of  Windsor,  Cro.  Eliz.  552,  553. 

And  such  also  is  the  rule  with  respect  to  an  author  who 
undertakes  to  compose  a  work,  and  dies  before  completing 
it;  his  executors  are  discharged  from  the  contract,  for  it  was 
personal  in  its  nature.  2  Williams  on  Exctrs.  560,  5th  Ed.; 
Hall  V.  Wright,  E.  B.  &  E.  746-749. 

Ordinarily,  he  who  undertakes  to  do  a  thing,  not  mani- 
festly impossible,  must  perform,  whatever  accidents  may 
happen,  for  it  was  his  folly  to  have  so  promised.  1  Roll.  Abr. 
450,  Condition  G;    Walton  v.   Waterhouse,  2   Williams' 
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Saunders,  421,  5th  Ed.;  Hall  v.  Wright,  E.  B.  &  E.  746; 
School  Trustees  v.  Bennett  et  al.,  3  Butcher  (N.  J.)  513; 
Hawley  v.  Florsheim,  44  111.  App.  350-323. 

In  cases  where  the  performance  is  personal,  and  there- 
fore, the  person  dying,  the  contract  is  at  an  end,  the  party 
who  has  partly  performed  can  not  recover  upon  a  qtcantum 
meruit  an  amount  which  never  became  due.  Lee  v.  GriflSn, 
1  Best  &  Smith,  272;  Hyde  v.  The  Dean  of  Windsor,  Cro. 
Eliz.  552,  553;  Hall  v.  Wright,  E.  B.  &  E.  746-749. 

Where  the  continued  existence  of  the  thing  upon  which 
work  is  to  be  done  is  presupposed  by  the  contract,  one  con- 
tracting to  make  certain  additions  thereto  is  not  entitled  to 
be  paid  the  value  of  the  work  already  performed  when  the 
thing  whose  existence  is  essential  to  performance  is,  without 
fault,  destroyed. 

The  contract,  if  thus  untimely  ended,  without  fault  of 
any  one,  gives  to  the  parties  thereto,  as  against  each  other, 
neither  equities  nor  rights.  Neither  being  at  fault,  the 
loss  falls  on  him  whose  hopes  have  been  dashed  or  property 
destroyed. 

The  woman  engage<l  to  marry  a  prince  can  not,  when  he 
dies  before  default,  recover  damages  of  his  executors.  The 
man  who  has  undertaken  to  place  in  a  house  a  ventilating 
system  capable  of  removal,  and  which,  when  destroyed  by 
fire,  was  his  prpperty,  loses  what  he  had  already  done. 

In  contracts  in  which  performance  depends  on  the  con- 
tinued existence  of  a  given  person  or  thing,  a  condition 
is  implied  that  performance  is  excused  by  the  porisliing  of 
such  person  or  thing.  Taylor  v.  Caldwell,  3  Best  &  Smith, 
826, 839, 840;  Sparrow  v.  Songate,  W.  Jones,  29;  Williams  v. 
Lloyd,  W.  Jones,  179;  Coggs  v.  Bernard,  1  Smith's  Leading 
Cases,  171,  5th  Ed.;  Appleby  v.  Myers,  3  C.  P.  Cases,  651- 
660;  Howell  v.  Coupland,  9  Q.  B.  462;  Howell  v.  Coupland, 
1  Q.  B.  D.  258;  Cook  et  al.  v.  McCabe,  53  Wis.  250-258. 

Where  a  contract  amounts  to  a  bargain  and  sale  of  a 
specific  chattel,  to  be  delivered  by  the  vendor  at  a  future 
day,  if  the  chattel,  without  the  fault  of  the  vendor,  perish 
in  the  interval,  the  purchaser  must  pay  the  price,  while  the 
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vendor  is  excused  from  a  performance  which  has  thus  be- 
come impoosible.  The  loss  falls  on  him  whose  property 
was,  without  fault  of  any  one,  destroyed.  Taylor  v.  Cald- 
well, 3  B.  &  8.  837. 

It  has  been  held  that  a  party  contracting  to  repair  a 
building,  if  the  work  put  from  time  to  time  thereon  is  of 
such  a  nature  that  it,  as  done,  becomes  a  part  of  the  structure, 
and  thus  the  property  of  the  owner,  if  the  building  without 
fault  be  destroyed,  the  entire  loss  falls  upon  such  owner, 
and  he  must  pay  the  value  of  the  repairs  already  made. 
Cleary  v.  Sohier,  120  Mass.  210. 

So  too,  if  the  contractor  for  work  upon  a  building  at  the 
time  of  its  destruction  was  entitled  to  be  paid  certain 
amounts,  the  loss  falls  upon  the  owner,  who  must  pay  the 
Btim  already  by  him  owing. 

Of  the  cases  to  which  attention  is  called  by  appellee,  in 
Schwartz  V.  Saunders,  46  111.  18,  the  contractor,  under  the 
terms  of  the  contract  to  do  merely  the  carpenter  work  of  a 
building  being  erected,  had  earned,  and  there  was  due  to 
him,  the  amount  for  which  he  was  allowed  a  lien. 

In  Clark  v.  Busse,  8^  III.  516,  the  contractor  recovered 
because  when  the  building  was  destroyed  his  work  was 
substantially  done. 

In  Rawson  v.  Clark,  70  111.  656,  but  for  the  conduct  of 
the  owner  the  contractor  would  have  completed  his  work 
before  the  building  was  burned. 

In  Cleary  v.  Sohier,  120  Mass.  210,  the  material  furnished, 
lath  and  plaster,  became  at  once,  when  put  into  place  upon 
the  building,  a  part  of  it,  real  property,  belonging  to  the 
owner  of  the  structure. 

The  case  of  Cook  et  al.  v.  McCabe,  53  Wis.  250,  recognizes 
the  principle  herein  set  forth,  that  the  perishing  of  a  thing 
whose  existence  is  essential  to  performance,  excuses  compli- 
ance, and  that  the  loss  falls  upon  him  whose  property  is 
destroyed,  "  especially,"  as  is  there  said,  "  where  he  has  the 
same  insured  at  the  time  for  his  benefit." 

In  Niblo  V.  Binsse,  1  Keys,  476,  the  owner  of  a  building, 
who  had  retained  possession  and  control  of  the  same,  was 
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made  to  pay  for  work  done  by  contract  thereon;  it  being 
apparent  that  the  owner,  who  had,  as  provided  by  the  con- 
tract, paid  $7,500  for  work  already  done,  was,  when  the 
fire  occurred,  the  owner  of  the  work  which  had  then  been 
performed. 

Siegel,  Cooper  &  Co.  v.  Eaton  &  Prince  Co.,  60  111.  App. 
639,  we  are  now  satisfied  was  wrongly  decided  as  to  $150 
not  due  at  the  time  the  premises  were  destroyed;  we  adhere 
to  the  rule  under  which  the  amount  due,  $1,250,  was  there 
allowed. 

In  such  a  case  as  the  present,  where  nothing  was  due,  and 
the  premises  are  destroj-ed  without  fault  upon  either  side, 
it  is  an  equal  misfortune,  and  neither  can  recover  from  the 
other.  Appleby  v.  Myers,  L.  R.,  2  C.  P.  Cases,  651,  659; 
The  Pike  Electric  Co.  v.  The  Richardson  Drug  Co.,  42  Mo. 
App.  272;  Fairbanks  v.  The  Richardson  Drug  Co.,  42  Mo. 
App.  262;  Bacon  v.  Cobb,  45  111.  47;  Howell  v.  Coupland, 
L.  R.,  9  Q.  B.  462. 

We  are  unable  to  see,  admitting  that  the  contract  to  in- 
stall this  ventilating  plant  was  terminated  by  the  fire,  upon 
what  principle  there  arose  therefrom  an  obligation  upon 
the  part  of  appellant  to  pay  the  value  of  work  previously 
done.  No  one  was  at  fault;  all  had  been  transacted  in  per- 
fect good  faith.  The  property  when  destroyed  was  clearly 
that  of  appellee.  Why,  then,  should  appellant  be  com- 
pelled to  pay  for  what  he  never  owned  or  owed  for,  and 
from  which  he  had  derived  no  benefit  ? 

It  is  urged  that  appellant  impliedly  contracted  that  the 
building  in  which  the  ventilating  apparatus  was  to  be  placed, 
should  continue  to  exist,  and  be  in  a  fit  condition  for  the  re- 
ception of  such  apparatus. 

Appellant  did  not  own  or  have  control  of  such  building; 
and  why  an  implication  should  be  made  that  appellant  so 
contracted  and  that  appellee  did  not,  is  not  clear.  The  im- 
plied contract  in  this  regard  was  that  appellant  could  and 
would  give  to  appellee  reasonable  access  and  opportunit\'  to 
place  the  ventilating  apparatus  in  said  building;  that  appel- 
lant would  not  in  any  way  or  manner  hinder  or  delay  ap- 
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pellee  in  doing  the  work,  and  that  the  building,  the  con- 
tinaed  existence  of  which  was  necessary  to  the  doing  the 
work,  should  neither  directly  or  by  negligence  of  appellant 
be  rendered  unfit  for  the  purposes  for  which  appellee  was 
to  use  it.  2  C.  P.  Cases,  651,  659,661;  Taylor  v.  Caldwell,3 
Best  &  Smith,  826,  832,  839;  Howell  v.  Coupland,  9  Q. 
Bench,  462,  465,  467. 

The  judgment  of  the  Circuit  Court  is  reversed.  A  judg- 
ment will  be  here  entered  for  the  defendant. 

Mb.  Presiding  Justice  Gary  dissenting. 

It  may  be  laid  down  as  universally  true  that  all  contracts, 
not  of  record  nor  under  seal,  whether  written  or  spoken, 
expressed  or  implied,  are  of  the  same  dignity,  and  of  equally 
binding  force;  and  that  every  promise  accepted,  of  which 
performance  by  the  promisor  requires  the  co-operation  of 
the  promisee,  implies,  by  such  acceptance,  a  promise  of  such 
co-operation. 

To  the  first  of  the  above  propositions  I  cite  1  Ch.  Cont.  5; 
to  the  second  the  authorities  cited  on  page  239  in  Morier 
V.  Moran,  68  111.  App.  235.  And  therefore  if  one  contracts 
to  put  repairs  or  additions  to  something  of  which  the  other, 
as  between  themselves,  has  possession  and  control,  that 
other,  accepting  such  contract,  impliedly  undertakes  that 
the  thing  to  be  repaired,  or  added  to,  shall  be  in  condition 
to  receive  such  repairs  or  additions. 

I  am  therefore  of  opinion  that  Siegel  v.  Eaton,  60  111. 
App.  639,  was  rightly  decided,  and  that  the  judgment  in 
this  case  should  be  affirmed. 


Calumet  Electric  Street  Railway  Company  t.  Abram  E. 
Mabie^  Conservator  of  Nicholas  J.  Wheeler. 

1.  Insanity— WTkif  is  not,  Within  the  Statute, — The  fact  of  a  person 
being  cross,  cranky,  freakish  and  peculiar,  on  occasions,  either  in  pri- 
vate or  public,  is  not  being  insane  within  the  meaning  of  the  statute. 

8.    Limitations— /n«anify  of  the  Plaintiffs — The  insanity  contem- 
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plated  by  the  statute  of  limitations,  is  that  which  exists  when  the  injured 
person  becomes  entitled  to  bring  his  action,  and  if  the  statute  has  once 
commenced  to  run,  no  subsequent  disability  will  interrupt  it. 

8.  Same — Actions  for  Peraonal  Injuries.^lji  actions  for  injuries  re- 
sulting from  the  negligence  or  unskillf ulness  of  another,  the  statute 
attaches  and  begins  to  run  from  the  time  when  the  injury  was  first  in- 
flicted, and  not  from  the  time  when  the  full  extent  of  the  damage^  sus- 
tained has  been  ascertained. 

4.  Same —  When  the  Statute  Commencet  to  Run.  —Where  a  man  is  free 
from  legal  disability  for  six  months  after  the  injury  occurred,  and  then 
becomes  insane,  the  statute  must  be  held  to  have  commenced  running 
at  the  time  of  the  injury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1896.  Reversed  with  a  finding 
of  facts.    Opinion  filed  June  29,  1896. 

JuDsoN  F.  Going,  attorney  for  appellant. 
John  F.  Waters,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  was  an  action  in  case,  originally  begun  by  Nicholas 
J.  Wheeler  against  the  appellant,  to  recover  damages  for 
alleged  personal  injuries  received  by  Wheeler  while  a  pas- 
senger upon  one  of  appellant's  electric  cars,  through  the 
alleged  fault  and  negligence  of  appellant's  servants  in  charge 
of  the  car. 

The  suit  was  begun  on  September  29,  1893. 

The  original  declaration  was  filed  on  November  9,  1893, 
and  alleged  a  colliding  of  the  car  in  which  Wheeler  was 
riding  as  a  passenger,  with  another  of  appellant's  cars,  on 
March  4,  1891,  whereby  Wheeler  was  hurt,  etc.,  and  by 
reason  of  said  hurts  became,  on  November  11,  1891,  par- 
alyzed, etc. 

To  that  declaration  a  plea  of  the  statute  of  limitations 
was  interposed. 

Wheeler  was  subsequently  and  on  March  20,  1895,  found 
by  a  jury  of  the  Probate  Court  of  Cook  County,  to  be  a 
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distracted  person,  and  incapable  of  managing  and  control- 
ling his  estate,  and  that  he  had  been  so  '^  for  a  period  of 
about  three  atki  one-half  years  prior  to  "  that  date,  and  let- 
ters of  conservatorship  were  issued  to  the  appellee. 

Thereupon,  and  on  October  10,  1S95,  the  appellee  filed 
an  amended  declaration  in  his  name  as  conservator  of 
Wheeler's  estate,  alleging,  in  addition  to  the  allegations  of 
the  original  declaration,  that  on  account  of  the  injuries  re- 
ceived by  Wheeler  he  had  become  distracted  and  insane. 

A  plea  of  the  statute  of  limitations  was  filed  to  the 
amended  declaration,  and  to  such  plea  appellee  replied  that 
Wheeler  vras  "  at  the  time  of  the  injuries  hereinbefore  com- 
plained of  rendered  insane,  and  so  remained  from  that  time 
hitherto." 

Appellant  rejoined,  denying  that  Wheeler  was  rendered 
insane  at  the  time  of  the  supposed  injuries,  but  on  the  con- 
trary thereof  for  a  long  time  thereafter,  to  wit,  eight  months 
thereafter,  he,  Wheeler,  was  of  sound  mind  and  memory; 
without  this,  that  Wheeler  ever  became  insane  and  lunatic. 

Issue  was  joined  upon  the  rejoinder,  and  upon  a  trial 
before  a  jury  appellee  obtained  a  verdict  for  $30,000, 
upon  which  judgment  was  entered,  an4:  this  appeal  has 
followed.  ^  *  r 

With  the  view  we  entertain  of  the  case,  we  will  not  par- 
ticularly discuss.^  t^e^  question  of  the  extent  of  the  injury 
receifV^  j^^tbi  appellee.  It  is  enough  to  say  that  upon  a 
carefftl.  examination  of  the  entire  record,  we  do  not  discover 
such  error  as  would  justify  a  reversal  of  the  judgment  for 
any  reason  other  than  that  presented  by  the  plea  of  the 
statute  of  limitations. 

That  statute  (Sec.  14,  Chap.  88,  entitled  Limitations,)  pro- 
vides that  actions  of  this  character  ''  shall  be  commenced 
within  two  years  next  after  the  cause  of  action  accrued," 
except  (Sec.  21,  same  chapter),  if  the  person  entitled  to  bring 
such  action  ''is,  at  the  time  the  cause  of  action  accrued, 
*  *  *  insane,"  the  action  may  be  brought  within  two 
years  after  the  disability  is  removed. 

Assuming  that  the  replication  was  sufficient,  if  proved, 
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to  avoid  the  bar  of  the  statute,  the  evidence  failed  to  sus- 
tain it. 

Wheeler  was  chief  engineer  in  charge  of  the  dynamo  and 
engine  at  the  power  house  of  the  appellant^  and  the  evidence 
is  undisputed  that  after  an  absence  of  three  days  from  htB 
duties,  because  of  the  injury,  he  resumed  his  work  and  per- 
formed his  duties  as  usual  until  he  was  stricken  with  par- 
alysis on  November  11,  1891,  more  than  six  months  after 
the  accident;  and  nobody  who  testified,  except  members  of 
his  own  family,  observed  anything  unusual  in  his  manner  or 
conversation  before  that  time. 

Such  evidences  of  impairment  to  hia  miiMi  prior  to  that 
date  as  were  testified  to  by  members  of  his  family,  can  in  no 
just  spnse  be  held  to  establish  his  insanity  before  then.  Be- 
ing cross,  cranky,  freakish  and  peculiar,  on  occasions,  either 
in  private  or  public,  is  not  being  insane  within  the  meaning 
of  the  statute. 

The  circumstance  that  the  jury  who,  in  the  proceedings 
had  in  the  Probate  Court,  dated  his  period  of  distraction 
back  no  further  than  to  the  time  when  he  became  paralyzed, 
and  that  in  the  original  declaration  filed  in  the  suit,  begun 
by  himself,  no  claim  for  damages  because  of  resulting  insan- 
ity was  alleged,  coupled  with  the  fact  that  he  performed 
his  customary  duties,  whieh  were  necessarily  of  a  kind  that 
required  a  substantially  sound  intellect,  for  over  half  a  year 
after  the  accident,  and  that  those  with  whom  he  came  in 
business  contact  during  that  period  failed  to  observe  any- 
thing unusual  in  what  he  said  or  did,  abundantly  rebuts  all 
inferences  to  be  drawn  from  all  the  other  evidence  in  the 
case  that  even  tends  to  show  his  insanity  prior  to  the  com- 
mencement of  the  suit. 

The  insanity  contemplated  by  the  statute  is  that  which 
exists  when  the  injured  person  becomes  entitled  to  bring  his 
action,  and  if  the  statute  has  once  commenced  to  run,  no 
subsequent  disability  will  interrupt  it.  2  Wood  on  Limita- 
tions (2d  Ed.),  Sec.  239;  McDonald  v.  Hovey,  110  U.  S.  619. 

In  actions  for  injuries  resulting  from  the  negligence  or 
unskillf  ulness  of  another,  the  statute  attaches  and  begins  to 
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run  from  the  time  when  the  injury  was  first  inflicted,  and 
not  from  the  time  when  the  full  extent  of  the  damages  sus- 
tained has  been  ascertained.  1  Wood  on  Limitations  (2d 
Ed.),  Sec.  179;  Pa.  Co.  v.  C.  M.  &  St.  P.  R.  R.  Co.,  44  111. 
App.  132. 

We  do  not  decide  that  the  insanity  must  have  existed 
prior  to  the  injury,  so  as  to  give  literal  effect  to  the  present 
tense  of  the  words  of  the  statute,  is,  at  the  time  the 
cause  of  action  accrued,  *  ♦  ♦  insane,"  nor  that  the 
insanity  must  have  resulted  instantly  from  the  injury.  A 
reasonable  construction  should  be  given  to  every  like  statute, 
and  we  will  not  here  say,  because  it  is  not  necessary  to  de- 
cide that  question,  just  how  long  a  time  may  elapse  between 
the  accruing  of  the  right  of  action  and  the  disability,  be- 
fore the  statute  will  begin  to  run  so  as  not  to  be  interrupted 
by  a  subsequent  disability. 

It  is  enough  to  here  hold,  as  was  done  in  McDonald  v. 
Hovey,  supra^  wherein  Mr.  Justice  Bradley  said :  "As  the 
appellant  was  free  from  any  disability  for  several  months 
after  the  entry  of  the  decree  appealed  from,  the  statute 
commenced  to  run  at  that  time." 

So  here,  as  Wheeler  was  free  from  legal  disability  for  six 
months  after  the  injury  occurred,  the  statute  must  be  held 
to  have  commenced  to  run  at  that  time. 

"If  a  man  dies,  even  a  day  after  his  cause  of  action  ac- 
crues, and  leaves  infant  heirs,  their  disability  does  not  avail 
them,  though  it  continue  until  the  bar  of  the  statute  falls." 
13  Am.  &  Eng.  Ency.  of  Law,  734. 

And  it  may  here  be  said  with  reference  to  the  sufficiency 
of  the  replication,  that  it  is  quite  doubtful  whether  the  fact 
there  alleged,  that  Wheeler  was  "  at  the  time  of  the  injuries 
hereinbefore  complained  of  rendered  insane,"  was  equivalent 
to  pleading  the  exception  of  the  statute,  that  he  was  (is)  "  at 
the  time  the  cause  of  action  accrued    ♦    ♦    *    insane." 

The  word  "  rendered "  may  mean  of  the  present  time  or 
of  the  future,  according  as  other  words  indicative  of  the 
present  or  future  accompanying  it  would  determine,  and  if, 
as  here,  no  such  words  do  accompany  it,  the  rule  that  an 
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ambiguous  pleading  shall  be  construed  most  strongly  against 
the  pleader,  would  seem  to  be  applicable. 

But  it  may  be  that  if  insufficient,  it  has  been  cured  by  the 
verdict,  although  whether  so  or  not,  we  have  treated  the 
replication,  in  all  that  we  have  said  upon  the  facts,  as  if  it 
fairly  raised  the  question  discussed. 

The  case  of  Gasser  v.  Davis,  27  Tex.  656,  is  cited  by  ap- 
pellee as  holding  that  the  statute  of  limitations  does  not 
apply  to  a  case  where  the  person  injured  was  rendered 
insane  by  the  injury. 

That  case  decides  that  a  declaration  alleging  that  by  the 
injuries  inflicted  by  the  defendant,  the  "  jJaintiflfs  mind  was 
so  injured,  unsettled  and  unhinged,  that  plaintiff  was,  from 
the  day  of  the  infliction  thereof  until  the  institution  of  this 
suit,  of  unsound  mind,  and  by  reason  thereof  insane,  which 
insanity  prevented  plaintiff  from  the  institution  of  this  suit 
at  any  time  before  the  same  was  instituted,"  brought  the 
plaintiff  within  the  exception  to  the  general  rule  in  the 
Texas  statute,  that  requires  all  actions  for  injuries  to  the 
person  of  another  to  be  brought  "  within  one  year  next  after 
the  cause  of  such  action  or  suit,  and  not  after,"  except  that 
such  limitation  shall  not  run  against  persons  of  unsound 
mind,  etc.,  '^  during  the  existence  of  their  respective  disa- 
bilities." 

That  decision  may,  therefore,  be  said  to  decide  what  we 
have  already  said  was  not  in  issue  in  this  case^  and  hence 
not  to  be  decided  by  us.  The  law  recognizes  no  fraction  of 
a  day,  and  an  allegation  that  the  plaintiff  was  insane  "from 
the  day  of  the  infliction  "  of  the  injury,  might  quite  properly 
be  held  to  be  equivalent  to  an  allegation  that  he  was  at  the 
time  of  the  injury  insane,  and  therefore  was  not  required 
to  bring  his  action  "  within  one  year  next  after  the  cause  of 
action  or  suit." 

The  jury  was  properly  instructed  as  to  the  law  applicable 
to  the  question  we  have  discussed,  and  should  have  found 
the  appellant  not  guilty.  The  evidence  was  overwhelming 
that  Wheeler  did  not  become  insane  until  at  least  six  months 
after  the  injury  received  by  him,  and  his  suit  not  having 
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been  begun  within  two  years  next  after  his  cause  of  action 
accrued,  it  was  barred  by  the  statute. 

The  judgment  of  the  Circuit  Court  will  therefore  be  re- 
versed upon  a  finding  of  facts  to  be  entered  here  in  accord- 
ance with  this  opinion.  Reversed,  and  a  finding  of  facts 
here. 


North  Chicago  Street  Ballroad  Go.  t.  Mary  A.  South- 
wick. 

1.  ORDmAKY  Care — Passengers  in  Street  Cars, — For  passengers  upon 
street  cars,  after  signaling  the  car  to  stop,  to  walk  to  the  place  from 
where  they  expect  to  alight  and  there  stand  waiting  for  the  car  to  stop, 
is  so  common  that  such  conduct  can  not  be  said  to  be  a  lack  of  ordinary 
care. 

3.  Witnesses — Remaining  in  the  Court  After  an  Agreement  of  Ex- 
e/usibn.— As  to  whether  witnesses  who  remained  in  the  court  room  in 
violation  of  an  agreement  between  counsel  that  witnesses  should  be 
excluded  from  the  court  room  while  others  were  testifying,  should  be 
permitted  to  testify,  is  a  matter  within  the  discretion  of  the  court. 

3.  Trials— Misconduct  of  Counsel. — In  action  for  damages  counsel 
should  not  be  permitted  to  appeal  to  the  prejudices  of  the  jury  by  im- 
proper allusionB. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1896.  Affirmed. 
Opinion  filed  June  29,  1896. 

Statement  of  the  Case. 

This  was  an  action  by  Mary  A.  Southwick  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  the  North  Chicago  Street  Rail- 
road Company. 

Four  counts  were  filed.  The  first  count  of  the  plaintiff's 
declaration  alleged  that  on  the  evening  of  November  29, 
1892,  the  plaintiff  was  a  passenger  on  one  of  the  defendant's 
FuUerton  avenue  horse-cars,  and  that  upon  the  arrival  of 
the  car  at  Osgood  street,  while  the  plaintiff  was  about,  with 
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due  care,  to  alight,  the  defendant  negligently  caused  the 
car  to  be  suddenly  started,  thereby  throwing  the  plaintiff 
to  the  ground. 

The  second  count  alleges  that  before  the  arrival  of  the 
car  at  Osgood  street  the  plaintiff  signaled  to  the  conductor 
to  stop  at  that  street,  but  xthe  defendant  neglected  to  stop 
the  car  as  requested,  and  carried  the  plaintiff  to  the  middle 
of  the  block  beyond  Osgood  street,  and  while  the  plaintiff 
was  then  and  there  about  to  alight  from  the  car,  it  was 
suddenly  started,  thereby  throwing  the  plaintiff  to  the 
ground. 

The  third  count  alleges  that  the  defendant  neglected  the 
plaintiff's  request  and  carried  her  to  the  middle  of  the  block 
beyond  Osgood  street,  and  then  and  there  caused  the  car  to 
slacken  its  speed  for  the  plaintiff  to  alight,  but  when  the 
plaintiff  went  to  the  rear  of  the  car  for  the  purpose  of 
alighting,  and  while  she  was  standing  there  until  the  car 
should  be  brought  to  a  stop,  the  defendant  negligently 
caused  the  car  to  be  suddenly  started  at  greater  speed, 
thereby  throwing  the  plaintiff  to  the  ground. 

The  fourth  count  alleges  that  the  conductor  nodded  a 
recognition  of  the  plaintiff's  signal,  but  negligently  disre- 
garded it  and  carried  her  to  the  middle  of  the  block;  that 
while  the  car  was  slackening  its  speed  the  plaintiff  went  to 
the  rear  platform,  and  that  while  she  was  standing  there, 
waiting  for  the  ciir  to  come  to  a  full  stop,  the  defendant 
negligently  caused  the  brake  of  the  car  to  be  loosened, 
thereby  jerking  the  car  violently  forward,  thereby  throwing 
the  plaintiff  to  the  ground. 

At  the  trial,  the  jury  found  a  verdict  in  favor  of  the 
plaintiff,  and  assessed  her  damages  at  the  sum  of  $3,000. 
Judgment  having  been  entered  on  this  verdict,  the  defend- 
ant appeals. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  appel- 
lant. 

Schuyler  &  Kremer,  attorneys  for  appellee. 
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Mr.  Justice  "Waterman  delivered  the  opinion  of  the 
Court. 

For  passengers  upon  street  cars,  after  signaling  for  the 
car  to  stop,  to  walk  to  the  place  from  where  they  expect  to 
alight  and  there  stand  waiting  for  the  car  to  stop,  is  so  com- 
mon that  such  conduct  can  not  be  said  to  be  a  lack  of  ordi- 
nary care.  Whether  the  plaintiff  thus  stood  and  was  gfuilty 
of  negligence  in  failing  to  hold  on  to  something  to  prevent 
her  falling,  was  a  question  of  fact  for  the  jury,  and  after 
their  verdict,  for  the  consideration  of  the  judge  before  whom 
this  cause  was  tried;  their  conclusion  we  find  sustained  by 
such  evidence  that  we  do  not  feel  warranted  in  interfering 
with  the  result  at  which  they  arrived. 

There  is  not  shown  in  the  abstract  any  testimony  of  Mr. 
John  Southwick  which  entitled  the  defendant  to  ask  Mr. 
Aldrich,  if,  after  he  had  stated  to  Southwick  the  contrary, 
he,  Southwick,  had  asked  him,  Aldrich,  to  testify  that  the 
car  had  started  with  a  jerk. 

There  was  an  agreement  between  counsel  that  witnesses 
should  be  excluded  from  the  court  room  while  others  were 
testifying.  As  to  whether,  notwithstanding  this  agreement, 
Mr.  Northen  and  Mr.  Southwick,  who  had  remained  in  the 
court  room,  should  be  permitted  to  testify,  was  a  matter 
within  the  discretion  of  the  court. 

Counsel  for  the  plaintiff  did  overstep  the  bounds  of  pro- 
priety and  fairness  in  his  closing  address  to  the  jury,  for 
which  he. should  have  been  rebuked  bv  the  court  in  so  em- 
phatic  a  manner  that  the  undue  advantage  he  thus  sought 
to  gain  would  not  have  been  attained. 

The  plaintiff  was  suing  and  asking  for  damages  from  the 
defendant  because  of  the  alleged  negligence  of  its  servants; 
unless  one  or  more  of  these  servants  were  negligent,  she  had 
no  case.  That  she  omitted  to  sue  them  did  not  add  to  her 
right  to  recover  against  the  Street  Kailway  Company;  and 
counsel  should  not  have  been  permitted  to  appeal  to  the  prej- 
udices of  the  jury  by  allusion  to  the  responsibility  of  the 
defendant  she  bad  chosen  to  sue,  and  the  fact  that  the  poor, 
but,  as  she  alleged,  negligent  conductor  and  driver,  had  not 
been  sued. 
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The  damages  are,  however,  no  more  than  we  think  would 
be  recovered  upon  another  trial,  and  are  only  such  as  the 
evidence  warranted. 

The  judgment  of  the  Superior  Court  is  therefore  af- 
firmed. 
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1.  Neoliqence — Negative  Proof, — Where  a  passenger  on  a  train, 
while  exercising  ordinary  care  for  his  own  safety,  is  injured  by  the 
operation  of  the  road,  the  burden  of  showing  that  the  injury  was  not 
due  to  negligence  is  upon  the  defendant. 

Action  for  Personal  Injnries.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Buro:,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1896 .  Affirmed.  Opinion  filed  June  29, 
1896. 

Statement  of  the  Case. 

This  was  an  aotion  by  Mary  Kennelly  to  recover  damages 
for  personal  injury  alleged  to  have  been  sustained  by  reason 
of  the  negligence  of  the  West  Chicago  Street  Railroad 
Company. 

The  declaration  alleges  that  on  the  19th  day  of  May,  1894, 
the  plaintiff  became  a  passenger  upon  one  of  the  defendant's 
cars,  which  ran  through  a  certain  tunnel  under  the  Chicago 
river,  commonly  known  as  the  Van  Buren  street  tunnel; 
that  the  defendant  negligently  permitted  the  train  upon 
which  the  plaintiff  was  a  passenger  to  run  rapidly  down  the 
incline  in  said  tunnel,  and  then  caused  the  train  to  be  sud- 
denly and  violently  stopped,  in  consequence  of  which  the 
plaintiff  was  thrown  with  great  force  and  violence  against 
one  of  the  seats  of  the  car,  thereby  causing  the  injury  com- 
plained of  in  this  case. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
,  plaintiff,  and  assessed  her  -damages  in  the  sum  of  $2,000. 
Judgment  having  been  entered  on  this  verdict,  the  defend- 
ant appeals. 


First  District — March  Term,  1896.        245 

West  Chicago  Street  R.  R.  Co.  v.  Kennelly. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for 
appellant. 

Wing,  Chadbourne  &  Leaoh,  attorneys  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  undisputed  that  appellee,  being  a  passenger  on  ap- 
pellant's train,  was,  while  exercising  ordinary  care  for  her 
own  safety,  injured  by  the  operation  of  appellant's  road. 

Such  being  the  case,  the  burden  of  showing  that  the  in- 
jury was  not  due  to  the  negligence  of  appellant  rested  upon 
it.  a,  P.  &  St.  L.  Ky.  Co.  v.  Thompson,  56  111.  138;  St. 
Louis  Coal  K.  R.  Co.  v.  Moore,  14  lU.  App.  510;  P.  &  W.  R. 
R.  Co.  V.  Reynolds,  88  111.  418;  T.  P.  &  W.  R.  R.  Co.  v. 
Convoy,  68  111.  560;  Eagle  Packing  Co.  v.  Def  ries,  94  111.  598. 

This,  appellant  undertook  to  do,  with  the  result  that 
the  jury  found  against  its  contention,  and  that  the  trial 
judge  approved  the  finding  of  the  jury. 

The  question  in  this  regard  was  not  entirely  whether  the 
appliances  which  appellant  had  in  use  for  stopping  the  car 
were  the  best,  but  whether  appellant  had  done  all  that 
human  vigilance  could  for  the  safety  of  appellee. 

The  damages  awarded  seem  large  for  the  injury  shown. 

It  is  questionable  if  the  injuries  plaintiflf  describes,  the 
lameness  and  pain  from  which  she  says  she  suffers,  are  en. 
tirely  attributable  to  the  accident  for  which  this  suit  was 
brought,  or  to  the  hurt  she  received  from  a  fall  on  the  side- 
walk, for  which  she  sued  and  obtained  from  the  city  $375, 
or  to  an  assault  committed  upon  her  by  a  drunken  fellow 
who  bore  her  a  grudge  growing  out  of  the  ownership  of  a 
piece  of  property. 

As  to  these  matters  the  jury  should  and  must  be  presumed 
to  have  taken  them  into  consideration,  while  the  judge  be- 
fore whom  the  cause,  was  tried  can  not  have  failed  to  have 
noted  the  testimony  in  this  regard,  and  to  have  given  it  due 
weight.  Approved  as  the  verdict  was  by  him,  the  judg- 
ment, not  being  so  large  as  to  shock  our  sense  of  right, 
must  be  affirmed. 
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Williams^  Brown  &  Go.  y.  John  H.  Leslie  &  Co. 

1.  Rescission  op  Contracts— Can  Not  he  in  Part, —An  entire  con- 
tract can  not  be  rescinded  in  part. 

2.  Sales — Breach  of  Warranty — Remedy. — A  merchant  in  Chicago 
bought  by  sample,  through  a  broker,  of  merchants  in  San  Francisco, 
eleven  car  loads  of  raisins,  and  advanced  a  portion  of  the  purchase  price. 
Upon  their  arrival  m  Chicago  it  was  found  that  a  part  of  them  was  not 
in  quality  according  to  the  contract,  but  the  buyers  received  them,  and 
afterward  notified  the  sellers  of  the  fact.  It  was  held,  that  having  ac- 
cepted the  goods  without  complaint,  except  as  to  the  quality,  the  buyers 
could  not  dispose  of  them  on  account  and  risk  of  the  sellers  and  credit 
them  only  with  the  net  proceeds  less  commissions,  etc.,  and  recover  from 
them  the  dlffen  nee  between  such  proceeds  and  what  the  buyers  had 
advanced.  If  there  was  a  breach  of  warranty  the  buyers  were  entitled 
to  show  it  in  defense,  and  if  their  damages  exceeded  the  amount  of  the 
unpaid  purchase  price,  to  recover  it  under  a  plea  of  set-off. 

Assnmpsit,  for  balance  due  on  goods  sold,  etc.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge, 
presiding.  Haard  in  this  court  at  the  March  term,  1896.  Reversed  and 
remanded.    Opinion  filed  June  29,  1896. 

Peck,  Miller  &  Starr,  attorneys  for  appellant. 

This  was  an  executed  contract  and  could  not  be  rescinded  . 
for  breach  of  warrant3\  Benjamin  on  Sales  (2d  Am.  Ed.), 
Sec.  358;  Brown  v.  Hare,  3  H.  &  N.  484;  Enc.  of  Law,  Vol. 
28,  p.  16;  lb.,  p.  819;  Sutherland  on  Damages  (1st  Ed.), 
Vol.  2,  p.  417;  Benjamin  on  Sales  (2d  Am.  Ed.),  Sec.  888; 
Merrick  v.  Wiltse,  37  Minn.  41;  Owens  v.  Sturges,  67  111. 
366;  Crabtree  v.  Kile,  21  111.  180. 

It  was  an  entire  contract  and  could  not  be  rescinded  in 
part.  Couston  v.  Chapman,  Law  Kep.  2;  S.  0.  App.  250; 
Mansfield  v.  Trigg,  133  Mass.  350. 

No  rescission  can  be  shown  under  the  pleadings.  Streator 
Tile  Works  v.  Coe,  53  111.  App.  483;  Enc.  of  Law,  Vol.  28, 
p.  819. 

The  defendant  is  estopped  from  showing  rescission  by  his 
acts : 

(1.)    By  failure  to  give  notice  of  rejection  of  goods  im- 
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mediately  upon  discovery  of  the  breach  and  by  exercising 
acts  of  ownership  over  them.  Underwood  v.  Wolf,  131  111. 
425;  Owens  v.  Sturges,  67  111.  366;  Wheelook  v.  Berkely, 
138  III.  157;  Benjamin  on  Sales  (4th  Am.  Ed.),  Sec.  1356; 
Brown  v.  Keinhold,  41  111.  App.  599. 

(2.)  By  retaining  the  property  and  exercising  acts  of 
ownership  over  it.  Benj.  on  Sales  (4th  Am.  Ed.),  Sec. 
1356;  Wheelock  v.  Berkely,  138  111.  157;  Brown  v.  Rein- 
hold,  41  111.  App.  599. 

This  was  a  sale  by  sample,  the  only  warranty  being  that 
the  bulk  should  conform  to  the  sample.  Appellee  complied 
with  all  the  conditions  of  the  contract.  Benj.  on  Sales  (2d 
Ed.),  Sec.  273;  lb..  Sec.  648. 

Xo  damages  for  breach  of  warranty  are  shown  by  the  evi- 
dence. Chitty  on  Cont.  (1 1th  Ed.),  652;  McClure  v.  Will- 
iams, 65  111.  394;  Wheelook  v.  Berkely,  138  111.  157;  Suth. 
on  Dam.,  Vol.  2,  p.  422. 

The  judgment  of  the  court  below  can  not  be  sustained  as 
awarding  damages  for  breach  of  warranty.  Crabtree  v. 
Kile,  21  III.  180. 

The  damages  allowed  defendant  should  have  been  de- 
ducted from  the  amount  due  plaintiff  on  the  contract. 
Chitty  on  Cont.  (11th  Ed.),  652;  McClure  v.  Williams,  65 
111.  394;  Owens  v.  Sturges,  67  111.  366;  Aultman  v.  Weber, 
28  111.  App.  93. 

John  M.  GABTsroE,  attorney  for  appellees,  contended  that 
the  contract  was  executory  (Am.  &  Eng.  Enc.  of  Law,  Vol. 
3,  824;  Anderson's  Diet,  of  Law,  248),  and  several.  Am.  & 
Eng.  Enc.  of  Law,  Vol.  3,  925;  Bank  of  Antigo  v.  Union  T. 
Co.,  149  111.  343;  Harber  Bros.  Co.  v.  Mofifatt  Cycle  Co.,  151 
Id.  84.  The  lex  loci  contractus  governs.  Norris  v.  Harris,  15 
Cal.  226;  Moore  v.  Bonnet,  40  Cal.  251. 

The  goods  must  correspond  to  kind,  grade,  quality  and 
description  called  for  by  contract.  Anson  on  Contracts  (2d 
Am.  Ed.)  394;  Hubbard  v.  George,  49  111.  275;  Shields  v. 
Keibe,  9  Brad.  598. 

The  vendee  had  a  reasonable  time  to  inspect  goods  after 
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delivery.  Doane  v.  Dunham,  65  HI.  5 12;  Shields  v.  Riebe, 
9  Brad.  598. 

The  goods  shipped  being  different  from  those  contracted 
for,  the  buyer  was  not  bound  to  accept,  but  gave  notice  in 
reasonable  time  of  refusal  to  accept,  and  thereby  avoid  lia- 
bility.   Diversy  v.  Kellogg,  44  111.  1 19. 

The  appellee  should  recover  difference  between  contract 
price  and  market  price  of  raisins  at  time  and  place  of  deliv- 
ery. Benj.  on  Sales,  page  1233,  note;  Thome  v.  McVeagh, 
75  111.  81;  Crabtree  v.  Kile,  21  111.  180;  Kendall  v.  Young, 
40  111.  App.  392;  Carpenter  v.  First  Katl.  Bank,  119  111. 
353;  Trunkey  v.  Hedstrom,  131  111.  204;  Smith  v.  Dunlap, 
12  lU.  184;  Kitzinger  v.  Sanborn,  70  111.  146;  McNaught 
v.  Dodson,  49  111.  447;  Sanborn  v.  Benedict,  78  111.  310; 
Kadish  v.  Young,  108  111.  176;  Eoebling  Sons  Co.  v.  Lock- 
stitch Co.,  130  111.  660. 

Mb.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

Through  a  broker  in  San  Francisco  the  appellees,  mer^ 
chants  in  Chicago,  bought  unseen,  though  samples  were 
shown,  of  the  appellants,  merchants  in  San  Francisco,  eleven 
carloads  of  raisins  of  described  kinds  and  qualities,  to  be 
shipped  during  October,  1891. 

From  November  6th  to  !N'ovember  I8th  the  raisins  ar- 
rived. On  the  arrival  of  the  first  carload  or  loads,  the 
appellees  telegraphed  to  the  broker  that  such  as  had  arrived 
were  not  according  to  contract,  and  to  "  advise  disposition;" 
but  the  first  notice  from  the  appellees  direct  to  the  appel- 
lants was  by  a  letter  of  November  18,  1891,  as  follows : 

"  Messrs.  Williams,  Brown  ife  Co.,  San  Francisco,  Cal. 

Gentlemen  :  Your  telegram  of  the  17th  just  received, 
asking  if  we  had  remitted  for  balance  due  on  raisins.  In  re- 
ply we  wired  you  that  we  had  not  remitted,  that  some  of 
the  raisins  were  not  according  to  contract,  sending  samples 
to  Lovell  to-day.  We  wired  Mr.  Lovell  on  the  6th  that  the 
first  car  of  three  crown  loose  had  arrived  and  that  the  goods 
were  not  prime  according  to  contract,  and  on  the  9th  we 
wrote  him  more  fully  in  regard  to  them. 
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On  the  10th  we  wrote  him  that  we  had  received  a  letter 
from  our  Milwaukee  man  saying  that  his  car  had  arrived 
and  was  not  satisfactory.  On  the  11th  we  wired  him  again 
that  the  bag  raisins  were  very  irregular,  especially  the  two 
crown,  buyers  rejecting  them  right  and  left.  Mr.  Lovell 
wrote  us  that  he  thought  the  raisins  were  all  right,  and  on 
the  13th  we  wrote  him  that  we  still  insisted  that  the  raisins 
were  not  what  they  should  be,  especially  the  two  crown 
goods.  Since  then  we  have  received  complaints  from  our 
agents  in  Omaha,  Kansas  City  and  Minneapolis,  and  we  are 
sending  samples  to-day  of  the  different  cars,  excepting  the 
Sultana-s  which  have  just  arrived,  after  being  out  since 
October  23d,  and  the  two  cars  of  the  two  crown  loose 
which  are  now  at  the  deoot.  We  think  vou  will  agree  with 
us,  when  you  see  these  samples,  that  they  are  not  what  they 
should  be,  especially  the  two  crown  goods.  We  find  that 
car  No.  5186,  three  crown,  that  came  to  Chicago,  is  very 
fair,  and  we  will  probably  conclude  to  remit  you  balance  on 
this  car  and  also  the  Sultanas,  providing  we  find  that  they 
are  all  right.  The  two  crown  goods  sent  to  Omaha  are 
pretty  fair,  but  the  three  crown  are  not  what  they  should 
be.  We  will  write  to  Mr.  Lovell  to-day  in  regard  to  the 
matter,  and  no  doubt,  when  you  see  the  samples,  you  will 
admit  that  we  have  good  grounds  for  complaint. 

Yours  truly, 

John  H.  Leslie.  " 

Doubtless,  as  the  raisins  arrived,  if  they  were  not  such  as 
the  contract  called  for,  the  appellees  might  have  refused  to 
receive  them;  but  this  letter  contains  no  hint  of  rejecting 
any  of  them,  and  if  it  did,  there  is  no  authority  justifying 
the  acceptance  of  a  part,  picking  out  such  as  suit,  and 
rejecting  the  residue  of  goods  sent  under  one  single  contract. 
Many  cases  are  collected  in  Benjamin  on  Sales  (Ed.  1892), 

690. 

The  ambiguous  phrase  "  advise  disposition,"  in  the  tele- 
gram to  the  broker,  was  no  notice,  even  to  him,  that  the  ap- 
pellees rejected  the  raisins. 

They  paid  three-fourths  of  the  price  before  they  had  any 
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opportunity  to  inspect  the  raisins.  They  were  entitled  to 
a  reasonable  time  and  opportunity  to  inspect  them,  and  if 
not  according  -to  the  contract,  to  reject  them;  Doane  v. 
Dunham,  65  111.  512;  79  111.  131;  but  it  was  not  to  their  in- 
terest to  reject  them,  unless  the  market  price  had  fallen, 
but  to  take  them,  and  hold  the  appellants  responsible  for 
the  breach  of  warranty,  if  breach  there  was,  under  the  doc- 
trine so  fully  elaborated  in  Underwood  v.  Wolf,  131  111.  425. 

N^ow  for  breach  of  warranty  the  measure  of  damages  is 
"  the  difference  in  the  value  of  the  property  at  the  time  the 
warrantv  was  broken,  and  what  it  would  have  been  had  the 
warranty  been  true  "  (McClure  v.  "Williams,  65  111.  390),  en- 
hanced sometimes  by  special  circjumstances.  Thorne  v.  Mc- 
Veagh,  75  111.  81.  The  question  is  not  before  us  upon  this 
record  whether  any  special  circumstances  should  be  con- 
sidered. 

This  case  was  tried  upon  the  theory  that  the  appellees 
had  the  right,  and  had  exercised  it,  to  refuse  to  accept  the 
raisins,  and  to  dispose  of  them  on  account  and  risk  of  the 
appellants,  and  so  credit  them  only  with  the  net  proceeds, 
less  commissions  to  the  appellees,  and  recover  from  the 
appellants  the  difference  between  such  proceeds  and  what 
the  appellees  had  paid,  with  interest  on  such  difiference.  In 
fact,  the  appellees  never  did  reject  the  raisins;  they  only 
complained  of  the  quality.  They  dealt  with  them  as  their 
own  much  more  in  detail  than  did  the  buyer  of  the  oil  cake 
in  Chapman  v.  Morton,  11  M.  &  W.  534  (Eng.  Exch.). 

Without  going  through  the  voluminous  evidence  showing 
the  disposition  of  the  raisins  in  Milwaukee,  Minneapolis, 
Omaha  and  Kansas  City,  the  letters  of  the  appellees  show 
that  they  gave  to  the  appellants  no  direct  notice  of  rejec- 
tion until  more  than  two  months  after  all  the  raisins  had 
arrived,  and  many  of  them  had  been  sold,  so  that  it  was 
impossible  to  restore  them  to  the  appellees.  Two  of  the 
letters  are  as  follows : 

"  Chicago,  Deo.  30,  1891. 
Messrs.  Williams,  Brown  &  Co.,  San  Francisco,  Cal. 

Gentlemen  :     Your  favors  of  the  23d  and  26th  dulv  to 
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hand  and  contents  noted.  The  car  of  two  crown  loose  rai- 
sins that  Mr.  Kittle  examined  at  the  depot  was  the  last  car 
that  you  shipped,  and  although  we  admitted  that  the  qual- 
ity was  all  right,  we  refused  to  accept  this  car,  because  it 
was  not  shipped  in  October,  according  to  contract.  Mr. 
Kittle  misunderstood  us  if  he  thought  we  stated  that  two 
cars  were  shipped  in  November,  as  we  have  no  recollection 
of  making  any  such  claim.  We  never  intimated  to  Mr, 
Lovell  that  it  would  be  all  right  for  you  to  ship  this  car  in 
November,  therefore  he  had  no  authority  from  us  to  tell 
you  to  go  ahead  and  ship  it.  We  are  not  holding  back 
your  money  on  these  goods  because  we  are  at  such  a  long 
distance  from  you,  but  simply  because  the  goods  shipped 
us,  with  but  one  or  two  exceptions,  are  not  according  to 
contract. 

Tou  claim  that  we  did  not  begin  to  make  objections 
until  three  or  four  weeks  after  we  had  gotten  all  the  goods 
in,  whereas,  by  referring  to  our  letter  book,  we  find  that  we 
wired  Mr.  Lovell  November  6th,  as  follows :  '  Three  crown 
loose  arrived.  Are  not  prime  according  to  contract.  Rai- 
sins too  small.  Advise  disposition.'  Now  these  cars  left  the 
coast  October  25th,  and  we  examined  them  promptly  on 
arrival,  and  there  was  no  delay  in  reporting  the  result  of  our 
examination.  We  also  wired  Mr.  Lovell  again  on  the  11th 
as  follows:  'Bag  raisins  very  irregular,  especially  two 
crown;  buyers  rejecting  right  and  left.'  The  first  car  of 
two  crowns  was  shipped  to  Chicago  October  28th,  therefore 
it  could  not  have  been  here  very  long  when  we  sent  this  tele- 
gram of  November  1 1  th.  The  second  car  of  two  crowns  was 
shipped  to  Chicago  October  31st,  and  the  third  car  Novem- 
ber 2d,  and  we  admit  that  we  were  a  little  slow  in  reporting 
on  these  two  last  cars,  as  the  railroad  company  would  not 
let  us  examine  them  without  taking  up  the  drafts,  and  we 
did  not  care  to  pay  out  any  more  money  on  them,  until  we 
found  out  what  we  were  going  to  do  about  the  other  cars. 
We  sent  samples  of  all  the  different  lots  to  Mr.  Lovell  No- 
vember 18th,  excepting  these  last  two  cars,  which  was  just 
as  soon  as  we  could  get  them  together,  as  we  had  to  send  to 
our  branch  houses  for  samples  of  the  cars  they  received. 
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"We  note  that  you  are  drawing  on  us  for  the  balance  still 
unpaid  on  the  ten  cars,  and  we  certainly  shall  decline  to  pay 
the  draft.  We  told  Mr.  Kittle  that  we  were  willing  to  ar- 
bitrate the  matter,  and  we  are  still  willing  to  do  so,  but  we 
do  not  see  any  reason  why  we  should  pay  for  the  goods  in 
full  beforehand.  In  buying  goods,  three-quarter  sight  draft, 
balance  on  arrival  of  the  goods,  our  object  is  to  be  on  the 
safe  side  in  case  the  goods  are  not  according  to  contract; 
therefore  it  would  be  very  foolish  to  pay  the  full  amount 
after  we  find  that  goods  are  not  according  to  contract,  and 
then  arbitrate  afterward;  and  we  don't  think  we  ever  heard 
of  a  case  being  settled  in  this  way.  Mr.  Kittle  informed 
us  that  he  expected  to  be  back  here  in  a  few  weeks,  and  if 
vou  should  decide  to  arbitrate  the  matter,  we  do  not  think 
he  would  have  any  trouble  in  picking  out  some  one  here 
that  would  look  after  your  interests  in  the  best  possible 
manner. 

Awaiting  your  further  favors,  we  are. 

Yours  truly, 

John  H.  Leslie  &  Co." 

"  P.  S.     You  seem  to  overlook  the  fact  that  we  have  three 

times  as  much  money  tied  up  in  these  raisins  as  you  have, 

and  that  while  you  are  losing  the  interest  on  $1,083,  we  are 

losing  it  on   $6,250,  and    we  could  use  this  money  to  a 

very  good  advantage,  at  this  time  of   the  year,  on  other 

goods." 

"  Chicago,  January  22,  1892. 

William  Brown  &  Co.,  116  California  Street,  San  Fran- 
cisco, Cal. 
Gentlemen:  Having  previously  advised  you  that  the 
raisins  which  you  have  shipped  to  us  are  not  of  the  quality 
or  grade  called  for  by  the  contract  of  October  last,  and  hav- 
ing requested  your  direction  as  to  the  disposition  to  be  made 
of  the  raisins,  and  not  having  received  any  such  directions, 
we  hereby  further  notify  you  that  we  have  received  and 
shall  receive  such  raisins  with  a  view  of  protecting  your 
interests  as  far  as  possible,  and  we  shall  dispose  of  them  to 
the  best  possible  advantage  for  your  account,  and  hold  you 
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responsible  for  all  damages,  costs  and  expenses  occasioned 
by  your  failure  to  comply  with  your  contract  of  sale. 

Tours  truly, 

John  H.  Leslie  &  Co." 

Probably  the  main  diflference  between  the  theory  upon 
which  the  case  was  tried,  and  the  true  one  of  holding  the 
appellants  responsible  for  a  breach  (if  one  there  was)  of 
warranty,  is  that  the  first  theory  puts  upon  the  appellants 
the  risk  of  the  changes  in  market  prices  or  values. 

The  appellees  insist  that  the  case  being  tried  by  the  court 
without  a  jury,  and  no  exceptions  being  saved  on  evidence, 
or  to  any  propositions  of  law,  the  result  can  not  be  here 
questioned,  citing  Allison  v.  Leslie,  40  111.  App.  441.  In 
that  case  the  finding  of  the  court  only  was  excepted  to,  and 
there  being  evidence,  conflicting,  but  enough  to  justify  the 
finding  unless  it  was  shown  that  the  case  was  tried  upon  a 
wrong  theory,  it  was  rightly  held  that  the  theory  not  ap- 
pearing by  any  exception,  the  judgment  must  be  affirmed. 
That  is  consistent  with  the  later  cases.  Kimball  v.  Dog- 
gett,  62  111.  App.  628;  West  Chicago  Park  Commissioners 
V.  Kincade,  64  111.  App.  ILS. 

But  it  is  possible  that  the  theory  upon  which  a  case  is 
tried  may  be  otherwise  shown.  Lowe  v.  Moss,  12  111.  477. 
That  case  was  while  the  Supreme  Court  reviewed  facts; 
before  appellate  courts  had  been  created,  or  propositions  of 
law  invented.  It  there  appeared  by  the  bill  of  exceptions, 
that  the  court  below  decided  in  favor  of  the  defendant  for  a 
bad  reason.  Here  the  judge  in  making  his  finding  stated 
that  it  was  "  for  the  diflference  between  the  amount  paid  for 
the  goods  (by  the  appellees  implied)  and  the  net  amount 
received"  (with  the  same  implication). 

To  this  finding,  and  to  the  denial  of  the  motion  for  a  new 
trial,  the  appellants  excepted,  which  makes  this  case  exactly 
parallel  to  the  one  decided  forty-five  years  ago. 

This  suit  was  by  the  appellants  to  recover  the  unpaid  por- 
tion of  the  price.  If  there  was  a  breach  of  warranty,  the 
appellees  were  entitled  to  show  it  in  defense  without  any 
special  plea  or  notice;  if  they  claimed  more  than  was  unpaid 
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of   the  price,  a  plea  or  notice  of  set-oflf  was  necessary. 
Whether  the  notice  in  this  record  was  sufficient  to  recover 
upon,  i.  e,y  to  claim  a  balance  in  favor  of  the  appellees,  is 
not  before  us  for  decision. 
The  judgment  is  reversed  and  the  cause  remanded. 


Thompson  Lumber  Co.  t.  Mutual  Fire  Insurance  Com- 
pany for  the  use  of  Thomas  Parker^  Receiver. 

Donahue  et  al.  t.  Same. 

1.  Ultra  Vires — Insurance  Companies: — An  insurance  company 
created  by  a  special  act  authorizing  it  to  insure  dwelling  houses,  house- 
hold furniture,  farm  buildings  and  other  property,  may  lawfully  insure 
a  saw  mill  or  the  contents  of  a  printing  office. 

2.  Same — Estoppel  to  Assert  Mutuality, — Where  a  person  in  good 
faith  procures  a  policy  from  an  insurance  company  and  receives  the  bene- 
fit of  the  same  while  the  insurance  company  has  the  detriment,  each  is 
estopped  to  deny  the  validity  of  the  contract. 

3.  Same — Corporations  can  not  Assert. — Although  a  corporation 
makes  a  contract  in  violation  of  the  express  terms  of  its  charter,  it  must 
account  for  the  benefits  received  from  the  same. 

4.  Construction  op  Statutes— -afant/cs*  Intention  of  the  Legisla- 
ture.— ^Where  the  legislature  chartered  an  insurance  company  to  insure 
dwelling  houses,  household  furniture,  farm  buildings  and  other  property, 
its  manifest  intention  must  have  been  to  empower  the  company  to  insure 
other  property  as  well  as  dwelling  houses,  household  furniture  and  farm 
buildings. 

5.  Mutual  Insurance  CoMPAmFS— Proceedings  to  Appoint  a  He- 
ceivtr — Who  are  not  Bound. — A  person  who  is  not  a  policy  holder  in  a 
mutual  fire  insurance  company  at  the  time,  is  not  bound  by  the  proceed- 
ing for  the  appointment  of  a  receiver  and  of  the  making  of  an  assess- 
ment by  tho  court. 

AssnmpBit,  on  a  premium  note.  Appeals  from  the  Circuit  Court  of 
Cook  County;  the  Hon,  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1896.  Affirmed.  Opinion  filed  June 
29,  1896. 

Statement  of  the  Case. 

March  11, 1869,  the  legislature  of  Illinois  passed  a  general 
law  for  the  incorporation  and  government  of  fire,  marine 
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and  inland  navigation  insurance  companies,  doing  business 
in  the  State  of  Illinois.  By  an  emergency  clause,  the  act 
was  put  into  effect  the  same  day. 

By  the  first  section  of  the  original  act  (which  has  been 
since  extended  to  authorize  insurance  against  lightning 
(1879)  and  tornadoes  (1891),  it  was  provided  that  any  num- 
ber of  persons,  not  less  than  the  thirteen,  might  associate 
and  form  an  incorporated  company  to  make  insurance  on 
dwelling  houses,  stores  and  all  kinds  of  buildings,  and  upon 
household  furniture  and  other  property,  and  against  loss  or 
damage  by  fire,  and  the  risks  of  inland  navigation  and  trans- 
portation, and  that  any  company  declaring  its  intention  to 
make  insurance  against  loss  or  damage  by  the  risks  of  in- 
land navigation  or  transportation,  should  have  power  to 
make  insurance  upon  vessels,  boats,  cargoes,  goods,  mer- 
chandise, freights  and  other  property,  against  loss  and  dam- 
age by  all  or  any  of  the  risks  of  lake,  river,  canal  and  inland 
navigation  and  transportation.  The  sections  next  following 
specify  the  method  of  organization  and  government.  The 
nineteenth  section  of  the  act  is  in  part  as  follows  : 

'*  Section  19.  All  insurance  companies  heretofore  organ- 
ized in  the  State  of  Illinois,  and  now  doing  business  in  this 
State,  are  hereby  brought  under  all  the  provisions  of  this 
act." 

The  act  does  not  contain  any  other  provisions,  subjecting 
insurance  companies  specially  chartered,  to  regulation  and 
control  by  the  general  insurance  law. 

March  26,  1869,  the  appellee  was  chartered  by  an  act  of 
the  legislature  of  the  State  of  Illinois,  as  the  Liberty  ville 
Mutual  Insurance  Company  (Laws  of  1869,  536). 

By  the  first  section  of  its  charter,  Samuel  Galloway  and 
six  others  and  their  associates  were  created  a  body  politic 
and  corporate,  by  the  name  of  the  "Liberty ville  Mutual 
Insurance  Company,  for  the  purpose  of  insuring  dwelling 
houses,  household  furniture,  farm  buildings  and  other  prop- 
erty against  loss  or  damage  by  fire,"  and  by  their  corporate 
name  were  authorized  to  sue  in  any  court  in  the  State.  The 
company  was  authorized  to  have  a  common  seal,  to  make 
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ordinances,  and  to  do  all  acts  and  things  necessary  to  carry 
into  effect  the  provisions  of  the  charter. 

The  second  section  provided  that  "  all  persons  holding 
policies  of  insurance  in  this  company  shall  be  members 
thereof  and  entitled  to  vote  upon  any  matter  to  be  de- 
termined by  a  vote  of  the  company,  and  a  plurality  of  the 
votes  cast,  shall  be  sufEicient  and  decide  any  matter  voted 
on." 

The  third  section  invested  the  board  of  directors  with 
power  to  manage  the  affairs  of  the  company,  and  prescribed 
that  the  election  of  directors  should  be  by  ballot,  and  de- 
fined a  quorum. 

The  fourth  section  directed  the  elections  to  be  held  in 
the  county  of  Lake  upon  notice,  and  limited  the  term  of  the 
directors  to  one  year. 

The  fifth  section  declared  the  names  of  the  several 
oflBces. 

The  sixth  section :  '*  The  rates  of  insurance  shall  be  fixed 
and  regulated  by  the  company,  and  premium  notes  may  be 
received  from  the  insured,  and  shall  be  paid  at  such  times 
and  in  such  sums  as  the  directors  shall  from  time  to  time 
require  for  losses  or  expenses,"  but  never  more  than  enough 
to  pay  losses  and  expenses;  the  premium  notes  constitute  the 
capital  stock  of  the  company. 

The  seventh  section  provides  that  members  shall  be  liable 
for  their  proportion  of  all  losses  and  expenses  accruing  dur- 
ing the  time  for  which  their  policies  were  issued,  not  ex- 
ceeding the  amount  of  their  premium  notes;  neglect  for  more 
than  thirty  days'  assessment  shall  avoid  policy,  but  the 
member  is  not  thereby  relieved  from  payment. 

The  eighth  section  authorizes  the  board  of  directors  to 
establish  rules  whereby  applications  for  insurance  may  be 
in  writing. 

The  ninth  section  authorizes  re-insurance  by  the  company 
of  any  of  its  risks. 

The  tenth  section  provides  for  the  establishment  of  rules 
to  secure  prompt  and  impartial  settlements. 

The  eleventh  section  makes  the  members  of  the  company 
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conip3teat  witnesses  in  any  lawsuit  between  the  company 
and  any  of  its  members,  where  the  witness  is  not  interested 
farther  than  his  appropriation  of  loss  as  a  member  of  the 
company,  and  provides  that  the  certificate  of  the  secretary 
or  treasurer  shall  he  prima  facie  evidence  of  the  amount  of 
any  premium  note  or  other  matter  pertaining  to  his  office; 
that  the  party  suffering  loss  may  be  examined  under  oath. 

The  twelfth  section  declares  the  act  to  be  a  public  act,  to 
take  effect  from  and  after  its  passage. 

In  18S2  the  Liberty ville  Mutual  Fire  Insurance  Company, 
of  Lake  county,  Illinois,,  changed  its  name  to  the  Mutual 
Mill  Insurance  Company,  and  moved  its  oflBces  from  Lake 
county  to  Cook  county. 

In  1886  the  Mutual  Mill  Insurance  Company  changed  its 
name  to  the  Mutual  Fire  Insurance  Company,  of  Chicago, 
In  neither  of  these  proceedings  was  it  attempted  to  enlarge 
the  powers  of  the  corporation.  The  Mutual  Fire  Insurance 
Company,  of  Chicago,  Illinois,  has  therefore  precisely  the 
same  powers  as  the  Liberty  ville  Mutual  Insurance  Company . 

In  1889,  the  appellant  procured  two  policies  of  insurance 
from  the  appellee,  on  its  saw  mills  and  machinery  in  Wash- 
burn, Bayfield  county,  Wisconsin. 

In  July,  1890,  appellant  returned  its  policies  to  appellee, 
and  the  policies  were  canceled  by  the  appellee. 

In  October,  1890,  the  auditor  of  the  State  ordered  an  ex- 
amination of  appellee's  affairs,  pending  which  (October  2Sth) 
appellee  made  an  ineffectual  attempt  to  assign  for  the  ben- 
efit of  its  creditors. 

In  November,  1890,  an  information  was  filed  by  the  at- 
torney-general for  the  appointment  of  a  receiver  and  for  the 
winding  up  of  the  company,  under  the  authority  of  an  act 
of  1874,  entitled  "  An  Act  in  Regard  to  the  Dissolution  of 
Insurance  Companies."  1  S.  &  C.  R.  S.,  111.,  p.  1353.  To 
this  proceeding  appellee  and  each  of  its  directors  were  made 
parties  defendant,  and  were  duly  served  with  process^  in 
conipliance  with  section  nine  of  the  act  above  cited : 

"The  mode  of  summoning  parties  into  courts  the  rules  of 
practice,  course  of  procedure,  and  powers  of  courts^  in  cases 
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rising  under  tliis  act,  shall  be  the  same  as  in  ordinary  pro- 
ceedings in  equity  in  this  State,  except  as  herein  otherwise 
provided." 

The  appellant  was  not  named  as  party  defendant,  and  no 
process  ever  issued  against  it  at  any  time  during  the  infor- 
mation proceedings. 

In  February,  1S91,  Thomas  Parker,  Jr.,  was  appointed 
receiver,  and  an  order  of  reference  was  had  to  Jacob  li.  Cus- 
ter, as  special  master,  to  take  proof  of  claims  against  ap- 
pellee, and  to  state  an  account  of  the  amount  of  the  assets  of 
the  appellee,  and  of  how  much  should  be  paid  by  the  makers 
of  the  premium  notes  respectively  to  discharge  the  indebt- 
edness of  the  company. 

The  master  accordingly  brought  in  a  report,  wherein  he 
listed  all  persons  Avho  then  held,  or  who  had  recently  held, 
policies  of  insurance.  The  report  was  filed  June  5,1891, 
and  recommended  an  assessment  of  sixty-five  per  cent  upon 
the  actual  total  liability  of  each  policy  holder.  July  3,  IbOl, 
an  order  was  entered  in  the  cause  confirming  the  masters 
report  and  ordering  the  assessment  he  recommended. 

It  was  not  till  after  this  date  that  any  attempt  was  made 
to  notify  appellant  of  the  information  proceedings. 

Wood  &  Oakley,  attorneys  for  appellant. 

A  charter  granted  to  a  corporation  by  the  legislature  of  a 
State,  being  in  a  sense  a  grant  of  sovereignty,  is  strictly  con- 
strued. In  re  Swigert,  119  111.  S3;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659-606;  1  Morawetz  on  Corporations,  Sees. 
392,  393;  Sutherland  on  Statutory  Construction,  Sees.  382, 
456. 

In  the  construction  of  statutes,  a  word  of  general  de- 
scription following  a  specific  enumeration  of  objects  or 
things  will  be  held  to  include  only  such  objects  or  things  as 
are  of  the  same  kind  as  those  specifically  enumerated.  In 
re  Swigert,  119  111.  83;  Shirk  v.  The  People,  121  111.  61; 
Canadian  Bank  v.  McCrea,  106  111.  281;  American  Ins.  Co. 
for  use,  etc.,  v.  Arbuckle,  32  111.  App.  369;  Marquis  v.  Chi- 
cago, 27  111.  App.  251;  Brush  v.  Lemma,  77  111.  496;  Drake 
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V.  Phillips,  40  111.  388;  Sutherland  on  Statutory  Construc- 
tion, Sees.  268-281. 

If  any  doubt  exists,  the  court  may  resort  to  contempo- 
rary legislation  to  aid  in  the  construction.  Fertilizing  Co. 
V.  Hyde  Park,  97  U.  S.  659;  Isaacs  v.  Steel,  3  Scam.  97; 
Phoebe  v.  Jay,  Breese,  268. 

When  a  statute  or  charter  grants  privileges  to  persons 

possessing  specified  qualifications,  those  who  lack  such  quali- 

iScations  are  excluded  from  the  privileges  granted.     This  is 

but  a  phase  of  the  maxim  ^'Expressio  univs  est  exclusio 

alteriu%r     Sutherland  on  Stat.  Construction,  Sees.  327,  328; 

Gaddis  v.  Richland  Co.,  92  111.  119. 

When  the  powers  of  a  corporation  are  expressly  defined 
bj  public  statute,  contracts  between  the  corporation  and  its 
members,  or  those  believed  to  be  or  believing  themselves  to 
be  its  members,  are  void  unless  they  are  within  the  corpora- 
ate  power ;  and  no  distinction  exists  between  executed  and 
executory  contracts  in  such  cases.  Rockhold  v.  Canton 
Masonic  Benev.  Society,  129  111.  440;  Eddy  v.  Merchants, 
etc.,  Mutual  Fire  Ins.  Co.,  40  N.  W.  Rep.  775. 

In  the  provision  of  the  constitution  that  no  person  shall 
be  deprived  of  property  without  due  process  of  law,  the 
^ords  "  due  process  of  law,"  mean  legal  proceedings  in  ac- 
cordance with  those  rules  and  forms  which  have  been  estab- 
lished for  the  protection  of  private  right.  Board  of  Edu- 
cation V.  Bake  well,  122  111.  339;  Westervelt  v.  Gregg,  2 
K^^rn.  209. 

A.  judgment  is  conclusive  only  as  to  those  matters  upon 
^hich  the  pleadings  raise  an  issue  or  which  are  a  necessary 
part  of  an  issue.  Dulin  v.  Prince,  29  111.  App.  209;  Chicago 
^"  Cameron,  22  III.  App.  91;  Jenkins  v.  International  Bank, 
1^1  IU.462;  Althrop  v.  Beckwith,  14  111.  App.  628. 

The  decree  in  the  information  proceedings  ordering  the 
^sessment  is  of  no  greater  force  than  a  resolution  by  the 
appellee's  board  of  directors  ordering  the  assessment. 
^I'eat  Western  Telegraph  Co.  v.  Lowenthal,  154  111.  261. 

The  appellant,  which  is  a  corporation,  can  not  become  a 
Member  of  the  appellee,  which  is  also  a  corporation.     People 
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ex  rel.  v.  Chicago  Gas  Trust  Co.,  22  N.  E.  Eep.  798;  130 
111.  268. 

D.  J.  ScHUYLEB  and  C.  W.  Gjreenfield,  attorneys  for 
appellee. 

The  decree  levying  the  assessment  is  not  open  to  collat- 
eral attack.  Great  Western  Telegraph  Co.  v.  Gray,  122 
111.  630;  Ward  v.  Farrell,  97  111.  563;  Hawkins  v.  Glenn,  131 
U.  S.  319;  Glenn  v.  Leggett,  135  U.  S.  533;  Sanger  v.  Up- 
ton, 91  U.  S.  56;  Smith  v.  Hopkins,  38  Pa.  Rep.  854;  Rand, 
McNally  &  Co.  v.  Mutual  Fire  Ins.  Co.,  58  111.  App.  528; 
Parker,  Receiver,  v.  Stoughten  Mill  Co.,  64  N.  W.  Rep.  751; 
Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  66  N.  W. 
Rep.  1095. 

The  language  of  the  charter  is  suflBcient  to  authorize  the 
issuing  of  the  policies,  and  the  act  of  the  insurance  company 
in  issuing  them  was  therefore  not  tdtra  vires.  Sutherland 
on  Stat.  Cons.,  Sec.  278,  page  360. 

The  policies  being  executed  contracts  to  the  extent  of  the 
losses  and  expenses  which  accrued  against  the  company 
while  they  were  in  force,  appellants  are  now  estopped  to 
set  up  the  defense  of  ultra  vires.  Darst  v.  Gale,  83  lU.  139; 
Bradley  v.  Ballard,  55  111.  413;  Gas  Co.  v.  Gas  Co.,  20  111. 
App.  494;  Alexander  v.  Tolleston  Club,  110  111.  73;  Brown 
V.  Mortgage  Co.,  110  111.  235;  Bank  v.  Matthews,  98  U.  S. 
629. 

Appellants,  having  in  their  dealings  with  the  insurance 
company  recognized  the  authority  of  the  company  to  issue 
the  policies,  can  not  now  deny  that  it  was  authorized  so  to 
do.  City  of  Helena  v.  Turner,  36  Ark.  577;  St.  Joseph  F.  &• 
M.  Ins.  Co.  V.  Hauck,  71  Mo.  465;  National  Bank  v.  Matth- 
ews, 98  U.  S.  629. 

All  policy  holders  in  a  mutual  fire  insurance  company, 
being  members  thereof  and  liable  for  their  proportionate 
shares  of  all  losses  and  expenses  which  accrue  to  the  com- 
pany while  their  policies  are  in  force,  appellants  can  not 
now  deny  their  liability,  after  the  insurance  company  has 
become  insolvent  and  others  have  been  induced  to  accept 
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policies  in  the  company  upon  the  strength  of  the  member- 
ship of  appellants  in  such  company,  and  their  agreement 
and  liability  to  pay  their  proportionate  shares  of  all  losses 
and  expenses  of  the  insurarice  company,  which  might  there- 
after accrue  in  favor  of  such  policy  holders  and  members. 
Dettra,  Receiver,  v.  Kestner,  23  At.  Rep.  889, 147  Pa.  St 
566;  Graflf  v.  R.  R.  Co.,  31  Pa.  St.  489;  Miller  v.  R.  R.  Co., 
87  Pa.  St.  95;  Miner  v.  Bank,  1  Peters  (U.  S.)  66;  Turner  v. 
Ins.  Co.,  65  Ga.  649;  Booth  v.  Clark,  17  How.  (IT.  S.)  331; 
Taylor  on  Private  Corporations,  Sees.  5,  23. 

Mb.  Justice  "Waterman  delivered  the  ornsnoK  of  the 
Court. 

A  person  who  was  at  no  time  a  policy  holder  of  the 
Mutual  Fire  Insurance  Co.,  is  not  bound  by  the  proceeding 
for  the  appointment  of  a  receiver  and  the  making  of  an 
assessment. 

Were  either  of  appellants  policy  holders  ? 

It  is  insisted  that  the  company,  being  incorporated,  as  is 
stated  in  its  charter,  "  for  the  purpose  of  insuring  dwelling 
houses^  household  furniture,  farm  buildings  and  other  prop-  * 
erty  against  loss  or  damage  by  fire,"  could  not  insure  a  saw 
mill  or  the  contents  of  a  printing  office. 

Sec.  1  of  Chap.  131  of  the  R.  S.  is  as  follows: 

"1.  General  Rules:  Sec.  1.  Be  it  enacted  by  the 
People  of  the  State  of  Illinois,  represented  in  the  General 
Assembly,  that  in  the  construction  of  all  statutes  now  in 
force,  or  which  may  hereafter  be  enacted,  the  following 
rales  shall  be  observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the  legislature  or 
repugnant  to  the  context  of  the  same  statute;  that  is  to  say : 

First.  All  general  provisions,  terms,  phrases  and  expres- 
sions shall  be  liberally  construed  in  order  that  the  true  intent 
and  meaning  of  the  legislature  may  be  fully  carried  out. 

The  manifest  intention  of  the  legislature  would  seem  to 
have  been  to  empower  the  company  to  insure  dwelling 
houses  and  other  property,  because  the  legislature  said  that 
the  company  might  do  so.     If  the  legislature  had  not 
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intended  to  authorize  the  insurance  of  other  property,  it 
would  have  stopped  with  the  mention  of  specific  kinds. 

Whatever  view  may  be  taken  of  the  charter,  the  insur- 
ance of  a  saw  mill,  and  the  contents  of  a  printing  office  were, 
in  neither  case,  in  manifest  and  plain  excess  of  powers  con- 
ferred. In  perfect  good  faith  might  each  policy  have  been 
issued.  Such  being  the  case,  in  this  proceeding  neither  of 
appellants  can  derive  advantage  from  the  doctrine  of  "ultra 
vires.  Each  received  a  policy  of  insurance  from  the  insur- 
ance company;  had  the  benefit  of  such  contract,  while  the 
insurance  company  had  the  detriment;  and  each  is  estopped 
to  deny  the  validity  of  the  executed  contract.  McCormick 
V.  Market  Nat.  Bank,  61  111.  App.  33-42;  Darst  7.  Gale,  83 
111.  139-141;  Bradley  V.  Ballard,  55  111.  417;  Chicago  Bldg. 
Society  v.  Crowell,  65  111.  458. 

The  proceeding  under  which  appellants  have  been  assessed 
was  in  a  court  of  equity.  Appellants  had  a  right  there  to 
appear  and  show  what  equitable  reasons,  if  any,  existed, 
why  they  should  not  be  required  to  do  equity,  viz.,  pay 
what  the  insurance  of  their  respective  properties  had  cost. 
4  Although  a  corporation  has  made  a  contract  in  violation 
of  the  expi'ess  terms  of  its  charter,  yet  it  must  account  for 
benefits  received  thereunder.  McCormick  v.  Market  Nat. 
Bank,  61  111.  App.  33-42;  Green's  Brice's  Ultra  Vires,  717. 

We  see  no  good  reason  why  appellants  should  not  account 
for  benefits  received,  and  we  do  not  understand  that  by  the 
judgments  below  they  are  made  to  do  more  than  this. 

The  judgments  of  the  Circuit  Court  are  therefore 
affirmed. 


6(5    263 
169t  247 

1^1    Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Jennie  E.  Carson,  Exec- 
utrix, et  a1. 


1.  Estoppel— By  Ferdicf. — Where  a  specific  fact  has  been  adjudi- 
cated and  determined  in  a  former  suit,  and  the  same  fact  is  again  put  in 
issue  in  a  subsequent  suit,  between  tlie  same  parties,  its  adjudication 
and  determination  in  the  former  Huit  are  conclusive  upon  the  parties  in 


First  District — March  Term,  1896.         263 


L.,  N.  A«  &  C.  Ry.  Co.  v.  Carson. 


the  latter  suit,  without  regard  to  whether  the  cause  of  action  is  the  same 
in  both  suits  or  not. 

2.  S AMIS— Application  of  the  Rvle. — In  an  action  for  an  installment 
of  rent,  the  question  of  the  validity  of  the  lease  was  raised  and  deter- 
mined by  the  court;  in  a  subsequent  action  for  another  installment  of 
rent,  under  the  same  lease,  it  wa^  held  the  question  of  the  validity  of 
the  lease  could  not  be  raised. 

Assumpsit,  for  rent.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1896.    Affirmed.     Opinion  filed  June  29,  1896. 

G.  W.  Kretzinger,  attorney  for  appellant. 

In  pleading  an  estoppel,  the  highest  degree  of  certainty 
— that  is,  to  every  intent  and  to  all  particulars — is  requi- 
site; that  which  precludes  all  argument  or  presumption 
against  the  party  pleading. 

Lord  Coke  says :  "  But  it  must  be  understood  that  there 
are  three  kinds  of  certainty;  first,  to  a  common  intent,  and 
that  is  sufficient  in  a  bar  which  is  to  defend  the  party  and 
to  excuse  him;  secondly,  a  certain  intent  in  general,  that  is, 
to  convince  the  defendant,  and  so  in  indictments;  thirdly,  a 
certain  intent  in  every  particular,  as  in  estoppel."  Coke  on 
Littleton,  303. 

It  is  that  technical  accuracy  which  is  liable  to  the  most 
subtle  and  scrupulous  objections,  so  that  it  is  not  merely 
a  rule  of  construction,  but  of  condition;  for  when  their  cer- 
tainty is  necessary  the  party  must  not  only  state  the  facts 
of  his  case  in  the  most  precise  way,  but  add  to  them 
such  as  show  that  they  are  not  to  be  controverted, 
and,  as  it  were,  anticipate  the  case  of  his  adversary.  But 
it  should  be  remembered  that  the  certain  intent  in  every 
particular  applies  only  to  the  case  of  estoppel.  Lawes  on 
Pleading. 

The  essential  conditions  under  which  a  plea  of  res  ad- 
judicata  becomes  applicable  are  the  identity  of  the  thing 
demanded,  the  identity  of  the  cause  of  action,  and  of  the 
parties  in  the  character  in  which  they  are  litigants.  Her- 
mann on  Estoppel,  Sec.  102;  see,  also,  Miller  v.  McManis,  57 
111.  129;  Ilanna  v.  Reed,  102  111.  602. 
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In  pleading  or  replying  a  judgment,  mpre  minuteness  must 
be  observed.  It  must  be  made  to  appear  that  precisely  the 
same  point  was  in  issue  at  the  former  trial  as  that  now  in 
question,  or  there  can  be  no  estoppel.  Bigelow  on  Estoppel, 
533. 

The  identical  issues  involved  in  the  case  must  have  gone 
to  judgment  to  render  it  conclusive  in  any  subsequent 
action.     Vaughan  v.  O'Brien,  39  IIow.  Pr.  519. 

Milton  Higgins,  attorney  for  appellees. 

That  estoppel  either  by  judgment  or  verdict  may  be  set 
up  by  parties  or  their  privies,  is  too  well  established  to  need 
support  of  the  authorities ;  it  may  always  be  pleaded. 
Hanna  v.  Reed,  102  III.  596;  Bigelow  on  Estoppel  (4th 
Ed.),  98  and  140. 

It  is  not  essential  in  order  that  an  estoppel  may  be  pleaded 
that  the  parties  and  cause  of  action  be  identical  in  both 
suits.  Cromwell  v.  Sac  County,  94  U.  S.  351;  Outram  v. 
Morewood,  3  East,  346;  Gardner  v.  Buckbee,  3  Cow.  120; 
Steam  Packet  Co.  v.  Sickles,  24  How.  333;  Hanna  v.  Reed, 
102  111.  599. 

Where  the  fact  involved  in  the  present  trial  was  distinctly 
put  in  issue  by  the  parties  in  the  former  suit  and  there  de- 
termined, it  is  conclusive  between  them.  Cameron  v.  Chi- 
•  cago,  120  111.  451;  Ilanna  v.  Reed,  102  111.  500;  Johnson  v. 
Gibson,  116  111.  297;  Wright  v.  Griflfey,147  111.  496;  River- 
side Co.  V.  Townshend,  120  111.  13;  Vooght  v.  Winch,  2  B. 
&  A.  608;  Fairman  v.  Bacon,  8  Conn.  418;  Hopkins  v.  Lee, 
6  Wheat.  109;  Jackson  v..  Wood,  3  Wend.  27. 

Whether  the  adjudication  relied  on  as  an  estop}>el  goes 
to  a  single  question,  or  all  the  questions  involved  in  a 
cause,  the  fundamental  principle  upon  which  it  is  allowed 
in  either  case  is,  that  justice  and  public  policy  alike 
demand  that  a  matter,  whether  consisting  of  one  or 
many  questions,  which  have  been  solemnly  adjudicated 
by  a  court  of  competent  jurisdiction,  shall  be  deemed 
finally  and  conclusively  settled  in  any  subsequent  litigation 
between  the  same  parties,  where  the  same  question  or 
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qu3stions  arise,  except  where  the  litigation  is  a  direct  pro- 
ceeding for  the  purpose  of  reversing  or  setting  aside  such 
adjudication.  Ilanna  et  al.  v.  Keed  et  al.,  102  111.  590;  Betts 
V.  Starr,  5  Conn.  55U;  Parker  v.  Standish,  3  Pick.  288;  Van 
Eenssefaer  v.  Akin,  22  Wend.  549;  Aurora  City  v.  West,  7 
Wall.  82;  Young  v.  Black,  7  Cranch,  505;  Miller  v.  Mannice, 
6  Hill,  114;  White  v.  Coatsworth,  2  Selden,  137;  Eastman 
V.  Cooper,  15  Pick.  270;  Gardner  v.  Buckbee,  3  Cow.  120; 
Buchaud  v.  Dias,  3  Den.  243;  Hages  v.  Gudykunst,  1  Jones, 
221;  Cromwell  v.  Sac  County,  94  U.  S.  (4  Otto)  351;  Davis 
V.  Brown,  Id.,  423;  Duchess  of  Kingston's  Case,  ^  Smith's 
L.  C.  42  i;  Outram  v.  Moore  wood,  3  East,  346;  Moonott  v. 
Hampton,  7  T.  E.  209;  Arlin  v.  Parkin,  2  Burr,  605. 

A  judgment  is  conclusive  of  facts  without  proof  or  ad- 
mission of  which  it  could  not  be  rendered.  Bigelow  on 
Estoppel  144,  and  cases  cited  in  note  4. 

It  determines  all  questions  that  might  or  ought  to  have 
been  presented.  Kelly  v.  Donlin,  70  111.  378;  Shunick  v. 
Thompson,  25  111.  App.  623. 

All  material  issues  appearing  of  record  presumed  as 
passed  on.    Davis  v.  McCorkle,  14  Barb.  746. 

Or  that  have  become  necessary  to  the  decision  of  the  case 
whatever  their  relation  to  the  cause  of  action.  Bigelow  on 
Estoppel,  p.  153. 

Where  the  record  discloses  the  pleadings  merely  and  the 
former  judgment  states  that  it  was  rendered  for  the  defend- 
ant and  the  pleadings  show  no  particular  defense  sought  to 
be  made,  the  former  judgment  is  conclusive  as  to  all 
matters  in  question.  Gardner  v.  Buckbee,  3  Cow.  127; 
Eastman  v.  Cooper,  15  Pick.  276. 

The  fact  that  this  suit  is  for  different  and  later  install- 
ments of  rent  on  the  same  lease  in  no  way  affects  the  right 
to  plead  the  former  judgment  and  suit  in  estoppel  of  de- 
fendant's right  here  to  question  that  lease  or  its  validit3\ 
Gardner  v.  Buckbee.  3  Cow.  120;  Edgell  v.  Sigerson,  20  Mo. 
583;  Felton  v.  Smith,  88  Ind.  149-152;  Ilazen  v.  Reed,  30 
Mich.  331;  Duncan  v.  Bancroft,  110  Mass.  207;  Cleveland  v. 
Creviston,  93  Ind.  31. 
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An  inspection  of  the  replications  here  and  the  picas  and 
replication  of  the  former  suit  here  presented  shows  fully 
that  the  validity  of  the  lease  was  directly  in  question  and 
decided  necessarily  bv  the  court  in  the  former  suit  and  in 
favor  of  these  plaintiffs,  and  where  that  is  the  case  the 
estoppel  is  well  pleaded.  Shelley  v.  Wright,  1  Willes,  9; 
Outrara  v.  Moore  wood,  3  East,  34:6;  Grey  v.  Pingry,  17 
Vt.  419;  1  Chitty's  Pleadings,  238;  Wright  v.  Griffey,  147  111. 
496. 

All  matters  of  defense  presented  in  this  suit  and  offered 
and  asserted  in  the  trial  were  presented  in  the  former  suit 
and  there  fully  passed  on.  L.,  N.  A.  &  C.  Ry.  Co.  v.  Car- 
son, 51  III.  App.  564,  and  151  111.  450. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
TiiK  Court. 

This  is  another  action  for  rent  upon  the  same  lease  which 
was  the  basis  of  the  action  with  the  same  title  as  this,  re- 
ported in  51  111.  App.  552,  and  151  III.  444. 

Differing  from  the  former  case,  the  appellant  in  this 
action  verified  its  plea  of  non-assumpsit.  The  appellees  set 
up  in  their  replication  the  former  judgment  as  an  estoppel 
preventing  the  appellant  from  re-litigating  the  question  of 
the  validity  of  the  lease  sued  upon. 

The  appellant  urges  that  in  the  first  case,  the  plea  not 
having  been  verified,  the  question  now  presented  by  the 
verified  plea  has  never  been  decided  between  the  parties, 
and  that  therefore  there  is  no  estoppel.  But  as  may  be 
seen  by  the  memorandum  preceding  the  statement  of  the 
case,  as  reported  in  51  111.  App.,  the  appellees  had  accepted 
an  issue  tendered  by  the  appellant  upon  the  special  matter 
by  which  the  appellant  then  sought  to  avoid  the  lease  as 
the  deed  of  the  appellant,  and  upon  which  it  now  reUes  for 
the  same  purpose  under  non-assumpsit  verified. 

That  issue  having  been  determined,  is,  as  to  these  parties, 
an  end  of  dispute  upon  the  fact  found.  "Where  some  spe- 
cific fact  or  question  has  been  adjudicated  and  determined 
in  a  former  suit,  and  the  same  fact  or  question  is  again  put 
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in  issue  in  a  subsequent  suit  between  the  same  parties,  its 
determination  in  the  former  suit,  if  properly  presented  and 
relied  on,  will  be  held  conclusive  upon  the  parties  in  the 
latter  suit,  without  regard  to  whether  the  cause  of  action  is 
the  same  in  both  suits  or  not.  This  species  of  estoppel  is 
known  to  the  law  as  an  estoppel  by  verdict,  and  is  equally 
available  to  a  plaintiff  in  support  of  his  action,  when  the 
circumstances  warrant  it^  as  when  offered  bj''  a  defendant  as 
matter  of  defense."     Hanna  v.  Eeed,  102  111.  596. 

Now,  here  it  is  not  the  same  installment  of  rent  that  is  sued 
for,  as  was  the  subject  of  the  former  suit,  but  it  is  rent  ac- 
cruing under  the  same  lease;  therefore  the  question  of  the 
validity  of  the  lease  is  now  the  same  question  that  was  then 
determined. 

Any  defense,  such  as  release,  eviction  or  surrender  since 
the  accruing  of  the  rent  sued  for  in  the  former  suit,  and 
before  the  accruing  of  that  now  sued  for,  is  open;  but  if 
true,  was  for  the  appellant  to  make.  Besides,  the  facts  upon 
which  this  court,  and  the  Supreme  Court,  held  in  the  former 
suit  that  the  lease  was  valid,  are  the  same  facts  which  now 
appear,  and  it  can  not  be  expected  that  this  court  will  change 
its  opinion  in  regard  to  the  effect  of  those  facts,  after  that 
opinion  has  been  approved  by  the  higher  tribunal. 

As  was  said  in  C.  &  A.  Ky.  v.  Suflfern,  27  111.  App.  404, 
"  in  a  case  where  such  large  interests  are  involved,  if  the 
real  merits  of  the  case  are  apparent,  it  is  not  worth  while 
to  spend  any  time  upon  the  niceties  of  the  special  plead- 

The  judgment  is  aflfirmeJ. 


Standard-  Brewery  t.  Joanna  Kelly. 

1.  Ultra  YiRBa—Ouaranteeing  the  Payment  of  Bent.— A  corpora- 
tion, authorized  by  its  charter  to  carry  on  the  business  of  manufactur- 
ing, buying  and  selling,  both  at  wholesale  and  retail,  of  malted  beer  and 
fermented  liquors,  may,  in  consideration  that  a  saloon  keeper  will  sell 
its  beer  only,  lawfully  guarantee  the  payment  of  the  rent  of  the  place 
in  which  he  does  so. 
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2.  SxuLE—When  the  Defease  of.  Can  Not  be  Made, — When  a  corpora- 
tion has  received  the  benefit  of  a  contract  and  the  opposite  contracting 
party  sufferpd  the  detriment,  the  defense  of  ultra  vires  can  not  be  made. 

8.  Sealed  Jjrase— Reduction  of  Bent  Not  by  Parol — An  agreement 
to  reduce  the  rent  of  a  lease,  under  seal,  to  the  extent  of  absolving  a 
gaarantx)r  from  his  liability  under  a  guaranty,  also  under  seal,  can  not  be 
made  by  parol. 

4.  WAiVER--'JS7rror«  Not  Urged, — Errors  not  urged  in  the  Appellate 
Court  are  to  be  considered  as  waived. 

Assnmpsit,  for  rent  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1896.    Affirmed.    Opinion  filed  June  29,  1896. 

Statement  of  the  Case. 

In  December,  1891,  appellee  made  a  lease  to  one  Stone,  of 
premises  97  West  Madison  street,  from  May,  1892,  to  April, 
1895,  reserving  a  rental  of  $225  per  month  until  May  1, 
1S03;  $250  per  month  until  May  1, 1S94:,  and  $225  per  month 
until  the  expiration  of  the  lease;  all  payable  in  advance  at 
the  office  of  Thomas  Brenan.  Upon  this  lease  the  follow- 
ing indorsement  appears : 

**  For  value  received.  The  Standard  Brewery  hereby  guar- 
antee the  payment  of  the  rent  and  the  performance  of  the 
covenants  by  the  party  of  the  second  part  in  the  within 
lease  covenanted  and  agreed,  in  manner  and  form  as  in  said 
lease  provided. 

Witness hand  and  seal  this day  of 

A.  D.  189—. 

The  Standard  Brewery, 
By  August  J.  Dewes, 
[Corporate  Seal.]  '  Secretary." 

In  November.  1893,  Stone  was  three  months  in  default 
on  his  rent.  The  Standard  Brewerv  had  foreclosed  a  chat- 
t3l  mortgage  given  them  by  Stone,  and  were  in  possession 
of  his  saloon,  Stone  retaining  possession  of  the  living  rooms 
above  the  saloon. 

About  the  11th  of  November,  in  response  to  a  notice  from 
]V[rs.  Kelly's  attorney,  the  witnesses,  Mr.  McArdle,  Joseph 
Kelly  and  Mr.   Brenan,  Mrs.   Kelly's  agent,  who,  it  was 
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agreed,  had  full  power  in  the  matter,  met  Mr.  Dewes,  the 
treasurer  of  the  brewery,  and  Sydney  Stein,  both  witnesses 
for  the  defendant,  at  the  office  of  Mr.  Brenan,  to  come  to 
an  agreement  regarding  the  premises  in  question. 

There  is  no  dispute  but  that  it  was  then  verbally  agreed 
that  the  brewery  should  take  possession  of  the  said  premises 
as  tenant,  instead  of  guarantor,  and  that  there  should  be  a 
reduction  in  the  rent  from  the  amount  stated  in  the  lease  to 
Stone.  The  claim  for  past  due  rent,  amounting  to  $750,  was 
compounded  to  $612.50,  and  a  receipt  given  expressed  to  be 
"  in  settlement  of  rent  for  No.  97  West  Madison  street  to 
December  1,  1893. " 

It  was  also  agreed  that  a  further  reduction  for  the  months 
intervening  between  November,  1893,  and  May  1, 1894,  from 
$250  to  $212.50  should  be  made,  and  that  thereafter  the 
rental  of  the  Standard  Brewery  should  be  the  same  as  the 
rental  in  the  original  lease,  namely,  $225  per  month. 

It  is  disputed  as  to  whether  or  not  it  was  agreed  at  the 
said  interview  that  this  reduction  should  be  conditioned 
upon  the  prompt  payment  for  each  succeeding  month 
during  the  term,  of  the  amount  of  rent  to  be  paid  by  the 
appellant,  and  whether  it  was  stated  in  the  course  of  that 
conversation  that  any  failure  in  the  future  to  make  such  pay- 
ments should  create  a  liability  on  the  part  of  the  defend- 
ant, the  Standard  Brewery,  for  the  previous  reductions,  or 
difference  in  amount  between  the  rental  reserved  in  the 
lease  of  Stone,  and  that  in  the  new  lease  to  the  Standard 
Brewery. 

It  is  also  undisputed  that  at  the  request  of  the  Standard 
Brewery,  and  for  the  purpose  of  getting  Stone  out  of  the 
upper  part  of  the  house,  a  new  lease  was  drafted  by  McArdle 
on  the  day  after  the  conversation.  This  lease,  as  tendered 
by  McArdle,  recited  the  provisions  of  the  lease  to  Stone  and 
contained  express  covenants  that  the  difference  in  the  rent 
was  to  be  forfeited  by  the  brewery  in  case  it  failed  to  pay 
its  rent  promptly  from  month  to  month. 

It  is  also  undisputed  that  this  new  lease,  although  signed 
by  Mrs.  Kelly,  was  never  signed  by  the  appellant,  but  after 
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remaining  for  some  days  in  the  hands  of  appellant's  at- 
torney, Mr.  Stein,  was  carried  by  Joseph  Kelly  to  the  office 
of  appellant,  and  that  there  the  appellant  refused  to  sign 
said  lease,  saying  that  it  was  not  in  accordance  with  the  con- 
tract, and  that  they  did  not  care  for  the  lease  at  all,  as  they 
had  succeeded  in  getting  Stone  out. 

It  is  further  undisputed  that  the  brewery  was  in  occupa- 
tion of  said  premises  down  to  the  date  of  the  expiration  of 
the  original  lease,  May  1,  1895,  and  that  they  continued  to 
pay  rent  in  the  amounts  agreed  upon  by  way  of  reduction 
or  change  at  the  conversation  of  March  11th,  until  and  in- 
cluding the  month  of  December,  1894;  that  the  rent  was 
generally  paid  from  the  first  to  the  middle  of  each  month, 
but  that  on  one  occasion  the  rent  was  not  paid  until  the 
17th  of  the  succeeding  month,  and  on  another  time  there 
w^as  a  small  amount  in  arrears  for  each  of  four  months. 
February  13,  1895,  the  rent  for  January  and  February  not 
having  been  paid,  this  suit  in  assumpsit  was  begun  by  the. 
appellee  and  a  declaration  filed  in  which  the  first  count  was 
based  upon  the  guarantee;  the  second  count  was  based  on 
an  alleged  assignment  by  the  said  Stone  to  the  said  appel- 
lant, and  an  entry  by  the  appellant  thereunder;  the  third 
was  the  ordinary  count  for  use  and  occupation  of  the  prem- 
ises, and  the  common  counts  were  annexed. 

The  affidavit  of  claim  stated  that  the  demand  was  for 
rent  due  and  owing  under  the  lease  and  guarantee  annexed 
to  said  declaration,  which  w^as  the  original  lease  to  Stone. 
At  the  time  of  the  commencement  of  the  suit,  $450  rent 
was  due  for  the  months  of  January  and  February,  1895. 
On  the  hearing  tlie  court  found  the  issue  for  the  plaintiff, 
and  admitted  evidence  of  the  amount  due  down  to  the  ex- 
piration of  the  term  of  the  lease,  two  months  after  the  com- 
mencement of  the  suit,  and  rendered  judgment  for  the  rent 
at  the  rate  agreed  of  $225  per  month,  for  the  months  of 
January,  February,  March  and  April,  1 895,  and  also  the  full 
amount  of  the  difference  between  the  rent  paid  by  the 
Standard  Brewery  and  the  amount  of  the  original  rental  in 
the  Stone  lease,  namely,  $325,  making  a  total  judgment  for 
the  plaintiff  of  $1,220. 
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The  defendant  had  pleaded  the  general  issue,  and  by  an 
order  entered  upon  stipulation,  was  permitted  to  introduce 
in  evidence  any  defense  under  the  general  issue  that  could 
be  introduced  under  any  pleas  properly  pleaded. 

Stein  &  Platt,  attorneys  for  appellant,  contended  that  the 
contract  of  guarantee  was  ultra  vires  and  void.  Filon  v. 
Miller  Brewing  Co.,  15  N.  Y.  Supp.  57;  Davis  v.  Railroad. 
131  Mass.  258;  Smith  v.  Alabama  Company,  4  Ala.  558; 
Elevator  Company  v.  E.  R.  Co.,  85  Tenn.  703;  Madison, 
etc.,  Co.  v.  Watertown,  4  Wis.  58;  Lucas  v.  W.  L.  T.  Co.,  70 
Iowa,  541. 

Sullivan  &  McArdle,  attorneys  for  appellee. 

An  a<jreeraent  without  consideration  to  reduce  rent  is  a 
midu7npactum.  and  not  enforceable.  Goldsborough  v.  Gable, 
140  111.  269;  152  111.  594. 

Corporations  are  presumed  to  contract  within  their  char- 
tered powers.  Ry.  Co.  v.  McCarty,  96  U.  S.  267;  Elkins  v. 
Camden,  36  K  J.  Eq.  241. 

Prhna  facie^  all  contracts  of  corporations  are  valid  and 
obligatory.  Scottish  Co.  v.  Stewart,  3  Macq.  382;  Shrews- 
bury, etc.,  R.  Co.  V.  N.  W.  R.  Co.,  6  H.  L.  Cas.  113;  Wood^s 
Ey.  Law,  526. 

The  party  asserting  defense  of  ultra  vires  must  show  how 
and  where  the  legal  restraint  arises  or  w^as  imposed  which 
renders  contract  ultra  vires.  Shrewsbury,  etc.,  R.  Co.  v.  N. 
W.  R.  Co.,  6  H.  L.  Cas.  113;  Elkins  v.  Camden,  36  K  J. 
Eq.  241;  Ellerman  v.  Chi.  J.  Roll.  Stock  Co.  (S.  J.Eq.),  23 
Atl.  Rep.  287;  Gorden  v.  Plattsmouth  C.  C.  (Neb.)  54,  N. 
W.  R.  8.30. 

Whether  a  corporation  has  power  to  make  a  certain  con- 
tract is  not  always  a  question  of  law.  Morawetz  on  Corpn., 
Sec.  362;  Tod  v.  Kentucky  TJ.  L.  Co.,  57  Fed.  Rep.  47. 

An  ordinary  brewing  company  has  power  to  guarantee 
lease  of  a  saloon.  Field  v.  Burr  Brewing  Co.,  18  N.  Y.  S. 
456. 
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A  saddler}^  company  has  power  in  Illinois  to  bind  itself  l»y 
contract  to  subscribe  $1,000  to  the  price  of  land  to  be  pre- 
sented to  the  United  States  for  a  postoffice,  and  can  not  de- 
feat paynjent.     B.  S.  Green  Co.  v.  Blodgett,  55  111.  App.  55H. 

And  in  Illinois,  a  hotel  company,  with  very  ordinary 
charter  powers,  has  power  to  bind  itself  by  contract  to  sub- 
scribe $1,000  to  defray  expenses  of  a  military  encampment. 
Richelieu  Hotel  Co.  v.  Mil.  Enc.  Co.,  140  111."  248. 

A  street  car  company  can  bind  itself  by  note  to  pay  for 
establishing  a  base  ball  park.  Temple  St.  Cable  Car  Co.  v. 
Hellman,  103  Cal.  634;  Van  Dall  v.  San  F.  D.  Co.,  40  Cal. 
b3;  Zeumwaldt  v.  Sac.  City  Ry.  Co.,  1  P.  C.  L.  J.  123. 

And  even  if  the  contract  of  a  corporation  be  ultra  viresy 
if  it  be  performed  by  the  other  party  and  the  corporation 
has  received  the  consideration,  the  defense  of  ultra  vires 
will  not  be  entertained.  Kadish  v.  Garden  City  E.  L.  &  B. 
A,  151  111.  531;  Benefit  Ass'n  v.  Blue,  120  111.  i2l;  Bradley 
V.  Ballard,  55  111.  413;  Ileims  Brewery  v.  Flannery,  137  111. 
303. 

And  a  detriment  to  the  non-corporate  contractor  is  suf- 
ficient consideration.  Richelieu  H.  Co.  v.  Mil.  Enc.  Co.,  140 
111.  24S;  Hudson  v.  Green  Hill  Seminary,  113  111.  618. 

Appellant  can  not  deny  on  this  record  that  it  received  a 
consideration  for  its  guarantee.  Richelieu  Hotel  Co.  v. 
Mil.  Enc.  Co.,  140  111.  248. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  charter  of  appellant  contains  the  following : 

"  Second.  The  object  for  which  it  is  formed  is  to  carry 
on  the  business  of  manufacturing,  buying  and  selling,  both 
at  wholesale  and  retail,  of  malted  beer  and  fermented  liquors, 
and  all  kinds  of  brewers'  materials  and  supplies,  and  to 
carry  on  a  general  malting  and  brewing  business  in  all  its 
branches." 

It  is  contended  that  the  guaranty  of  appellant  upon  the 
lease  made  to  Mr.  Stone  was  ultra  vires. 

The  business  of  appellant  was  to  manufacture  and  sell,  at 
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wholesale  and  retail,  malted  beer  and  fermented  liquors,  etc. 
Whatever  was  necessarily  or  naturally  and  properly  in- 
cidental to  such  business,  appellant  had  power  to  do.  To 
sell  beer  at  retail,  it  would  be  necessary  to  have  a  place  in 
which  to  so  vend;  this  place  appellant  might  purchase  or 
rent;  it  might  also,  in  consideration  that  a  saloon  keeper 
would  sell  its  beer,  only,  provide  him  a  place  or  guarantee 
his  lease.  Field  v.  Burr  Brewing  Co.,  18  N.  Y.  S.  456; 
Richelieu  Hotel  Co.  v.  Mil.  Enc.  Co.,  140  111.  248;  B.  S.  Green 
Co.  V.  Blodgett,  55  111.  App.  556:  Temple  St.  Cable  Car  Co. 
r.  Hellman,  103  Cal.  634;  National  Brewing  Co.  v.  Ahlgren, 
03  111.  App.  475;  Selected  Corporation  Cases,  June  15^ 
1896. 

Appellant  in  the  present  case  having  received  the  benefit 
of  the  contract  and  appellee  suffered  the  detriment,  the  de- 
fense of  ultra  vires  can  not  now  be  made  by  appellants 
Kadish  v.  Garden  City  E.  L.  &  B.  A.,  151  111.  531;  Benefit 
Ass'n  V.  Blue,  120  111.  121;  Heims  Brewery  v.  Flannery,  13T 
111.  309. 

Appellant  insists  that  the  guaranteed  lease  was  canceled 
by  the  agreement  made  November  13,  1893. 

It  was  agreed  that  this  should  be  done  by  the  making  of 
a  new  lease  in  place  thereof.  A  new  lease  was  drawn,  signed 
by  appellee,  and  submitted  to  appellant,  whose  officers  re- 
fused to  execute  the  same,  saying  that  it  was  not  in  accord- 
ance with  the  agreement. 

Notwithstanding  this  refusal  appellee  offered  to  carry  out 
the  agreement  for  the  reduction  of  the  rent,  and  only  re- 
fused to  make  the  reduction  because  the  future  rent  was  not 
paid  promptly  as  it  became  due. 

The  agreement  to  reduce  the  rent,  or  rather  to  that  extent 
to  absolve  appellant  from  its  guaranty,  was  one  that  could 
not  be  made  by  parol,  the  guaranty  being  under  seal.  The 
terms  of  a  sealed  instrument  can  not  be  varied  by  paroL 
Pike  V.  Leiter,  25  111.  App.  531-557;  Leavitt  v.  Stern,  55  IlL 
App.  416;  Sauber  v.  Collins,  40  111.  App.  426. 

A  settlement  for  the  past  due  rent  was  made  November 
13, 1893;  but  the  court  has  found  in  accordance  with  appel- 

Vot.  LXVI  18 
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lee's  contention,  that  this  settlement  was  to  be  void  if  the 
future  accruing  rent  was  not  promptly  paid. 

Appellant  was  bound  only  by  its  guaranty,  and  not  by  the 
proposed  lease  it  refused  to  execute.  The  eleventh  and  thir- 
teenth propositions  of  law  tendered  by  appellant  should  have 
been  held. 

We  do  not  think  that  otherwise  the  record  is  free  from 
error  in  respect  to  propositions  of  law  held  and  refused. 

The  finding  and  judgment  were  proper,  and  is  sustained 
by  the  preponderance  of  the  evidence,  except  as  to  the  rent 
that  accrued  subsequent  to  the  bringing  of  this  suit,  which 
error,  not  being  here  urged  by  appellant,  is  waived. 

In  the  brief  herein  filed,  it  is  not  urged  that  the  judgment 
should  be  set  aside  because  of,  or  that  there  should  be  de- 
ducted therefrom,  the  rent  which  accrued  after  the  begin- 
ning of  this  suit. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


Daniel  G.  Boruff  et  a1.  y.  Watson  8.  Hinkley. 

1.  FoRECLOSURE--l?€n/«  AccTuing  During  Periini  of  Redemption. — 
When  the  mortgagor  bids  off  the  premises  at  the  foreclosure  sale  for 
less  than  the  amount  due  him  and  obtains  a  deficiency  decree  for  the  bal- 
ance, he  has  the  equitable  right,  upon  a  proiier  showing,  to  have  the  rents 
of  the  premises  which  accrue,  during  the  period  of  redemption,  applied 
in  satisfaction  of  such  deficiency,  and  a  receiver  may  be  properly  ap- 
pointed for  such  purpose. 

Foreclosure  Proceedings.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.    Affirmed.    Opinion  filed  June  29,  1896. 

John  Lewson,  attorney  for  appellants. 

Ira  W.  &  C.  C.  Buell,  attorneys  for  appellee. 

Mb.  Justice  Shepard  delivered    the    opinion  of    the 
Court. 
The  appellee  obtained  a  decree  of  foreclosure  of  a  certain 
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martgage  made  to  him  by  the  grantors  of  the  appellant,  and 
at  the  foreclosure  sale  bid  oflf  the  premises  for  less  than  the 
amount  found  to  be  due  him.  To  that  suit  the  appellant 
was  a  party  defendant,  and  after  the  sale  a  deficiency  de< 
cree  was  entered  against  him  and  the  makers  of  the  mort- 
gage for  the  sum  of  $2,457.21. 

Subsequently,  upon  notice  to  the  appellant  and  the 
mortgagors,  and  upon  the  petition  of  appellee  setting  up  the 
facts  and  alleging  the  insolvency  of  the  deficiency  decree 
debtors,  a  receiver  was  appointed  to  take  possession  of  the 
foreclosed  premises,  collect  the  rents,  etc.  Thereupon,  .the 
receiver  demanded  of  appellant  the  possession  of  the  prem- 
ises, he  being  in  possession  thereof,  which  demand  being 
refused  the  appellant  was  ruled  to  show  cause  why  he  should 
not  surrender  possession.  To  such  rule  the  appellant  made 
answer  and  moved  to  vacate  the  same. 

Upon  a  hearing  of  said  rule  and  of  appellant's  cross-mo- 
tion, the  latter  was  overruled,  and  appellant  was  ordered  to 
vacate  the  premises  within  five  days  and  deliver  possession 
thereof  to  the  receiver,  or  to  attorn  to  the  receiver  and  pay 
rent  for  the  occupation  thereof  upon  terms  to  be  approved 
by  the  court  or  the  receiver;  and  appellant  brings  such 
order  here  for  review. 

The  appellant  appears  to  misconceive  the  question  so 
presented.  The  right  of  possession  to  the  premises  after 
sale  and  during  the  statutory  period  of  redemption,  is  not 
and  could  not  be  claimed  by  virtue  of  or  under  the  rights 
of  the  purchaser,  as  such  merely,  at  the  sale.  Had  the  pur- 
chaser been  a  stranger  to  the  mortgage,  it  is  plain  that  he 
would  not  be  entitled  to  possession.  He  would  buy  with 
full  knowledge  of  the  right  of  the  mortgagor  to  have 
the  use  of  the  property  pending  the  period  of  redemption. 
But  here  the  purchaser  was  the  mortgagee.  He  bid  oflF  the 
premises  for  less  than  two-thirds  the  amount  found  to  be 
due  him  upon  his  mortgage,  and  obtained  a  deficiency  de- 
cree for  the  balance.  There  still  remained  to  him  the  equi- 
table right,  upon  the  proper  showing,  to  have  the  rents  of 
the  premises  which  might  accrue  during  the  redemption 
])eriod  applied  in  satisfaction  of  that  deficiency. 
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The  appointment  of  a  receiver  was  a  proper  and,  perhaps, 
the  only  method  of  securing  such  application,  under  the 
circumstances  made  to  appear. 

We  need  only  to  cite  Haas  v.  Chicago  Building  Society, 
89  IlL  498.    The  order  appealed  from  is  affirmed. 


Charles  L.  Brewster  t.  Peter  Schoenhofen  Brewing  Co. 

1.  Replevin — Priority  of  Liens.— A  vendor  of  personal  property,  be- 
fore its  delivery,  took  from  the  vendee  a  mortgage  to  secure  the  payment 
of  the  purchase  money.  A  constable  holding  an  execution  against  the 
vendee,  which  he  had  received  prior  to  the  sale  of  the  property,  made  a 
levy  upon  it.  Heldf  that  replevin  would  lie  by  the  vendor  as  mortgagee 
for  the  recovery  of  the  property. 

2.  Estoppel— 3fi£«f  be  Mutual, — An  estoppel  affects  only  the  parties 
to  the  transaction  out  of  which  it  arises,  and  must  be  mutual 

Replevin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1806.    Affirmed.    Opinion  filed  June  29,  1896. 

Statement  of  the  Case. 

An  action  of  replevin  was  brought  by  appellee  against  ap- 
pellant to  recover  certain  personal  property,  consisting  of 
saloon  fixtures,  which,  at  the  time  of  the  execution  of  the 
replevin  writ,  were  in  the  possession  of  the  appellant  as  a 
constable,  under  a  certain  justice  execution,  issued  on  May  19, 
1893,  from  a  justice  court,  against  one  William  Radtke,  for 
$137.07,  which  execution  was  on  that  day  delivered  to  ap- 
pellant as  such  constable  to  execute.  On  May  26,  1893,  a 
demand  was  made  under  the  execution,  and  on  June  14th 
a  levy  thereunder  was  made  upon  the  goods  described  in 
the  declaration.  On  June  15,  1893,  the  appellee  demanded 
possession  of  said  goods  of  appellant,  and,  appellee  refusing 
to  deliver  the  same,  the  before  mentioned  action  was  begun, 
and  the  property  taken  from  the  possession  of  the  constable. 

At  the  time  of  the  entry  of  said  judgment  against  said 
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Kadtke,  on  May  19, 1893,  and  the  suing  out  of  the  said 
execution  thereon,  the  goods  described  in  the  declaration 
herein,  were  the  property  of  and  in  the  possession  qI  the 
plaintiff;  on  May  24,  1893,  the  plaintiflf  agreed  t9  sell  the 
chattels  mentioned  in  the  declaration  herein,  among  others, 
to  said  Badtke,  on  condition  that  said  Kadtke  should,  be- 
fore said  sale  should  be  completed,  before  said  delivery  of 
possession  of  said  chattels,  give  the  plaintiflf  a  note  and 
chattel  mortgage  for  the  sum  of  $1,163  upon  said  goods, 
among  others  to  secure  the  purchase  price  thereof;  said 
Badtke  assented  to  said  terms,  and,  in  pursuance  of  said 
agreement,  on  said  May  24,  1893,  made,  acknowledged  and 
delivered  to  the  plaintiflf  herein,  a  chattel  mortgage  upon 
the  said  goods  to  secure  a  note  for  the  sum  of  $1,163,  and 
executed  and  delivered  to  the  plaintiflf  a  note  secured  thereby 
for  the  same  amount,  due  October  7,  1894,  the  same  be- 
ing for  the  purchase  price  of  said  chattels;  at  8:30  o'clock 
A.  M.  on  May  25,  1893,  said  chattel  mortgage  was  filed  for 
record  in  the  recorder's  oflSce  of  Cook  county,  Illinois,  and 
duly  recorded  in  book  4412  of  records,  on  page  224,  and 
thereafter,  about  10  o'clock  a.  m.  on  the  25th  day  of  May, 
1893,  and  not  before,  the  possession  of  the  chattels  described 
therein,  among  which  were  the  goods  described  in  the  dec- 
laration herein,  was  delivered  to  said  Badtke. 

Said  chattel  mortgage  was  acknowledged  before  a  justice 
of  the  peace  of  the  town  in  which  said  William  Kadtke, 
mortgagor,  at  the  time  resided,  viz..  West  Chicago,  Cook 
county,  Illinois,  and  the  note  secured  thereby  was  wholly 
unpaid  at  the  time  of  the  beginning  of  this  suit. 

MosEs,  Pam  &  Kennedy,  attorneys  for  appellant. 

Lackneb  &  BuTz,  attorneys  for  appellee. 

Me.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  insists  that  the  plaintiff  was  estopped  from  offer- 
ing evidence  of  the  terms  of  the  sale  to  Badtke,  or  that  at 
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the  time  of  the  execution  of  the  mortgage  the  possession  of 
the  property  was  in  appellee,  because  such  evidence,  it  is 
allegfe^'^  was  in  contradiction  of  the  recitals  in  the  mortgage. 
In  supp(»Kv  of  its  contention,  appellant  cites  Schultz  v. 
Plankinton  Bank,  141  111.  116.  That  case  was  between  a 
mortgagee  and  one  in  privity  therewith,  claiming  thereunder. 
As  such  privy  and  claimant,  Schultz  was  not  allowed  to 
contradict  the  terms  of  the  written  instrument  under  which 
he  sought  to  defend.  In  the  present  case,  appellee  is  a  party 
to  the  mortgage,  while  appellant  is  neither  party  nor  privy 
thereto.  Appellant  is  not  estopped  by  anything  in  the  mort- 
gage, and  therefore  in  a  suit  with  him,  appellee  is  not;  estop- 
pels are  mutual.  Bigelow  on  Estoppel,  334;  1  Greenleaf  on 
£v.,  13th  Ed.,  Sees.  211-379. 

But  for  the  transaction  resulting  in  the  mortgage,  Kadtke 
would  not  have  had  the  property  which  is  the  subject  of  the 
present  controversy,  and,  consequently,  appellant's  execu- 
tion would  not  have  been  levied  thereon. 

Only  by  reason  of  the  one  transaction,  sale  and  mortgage, 
was  appellant's  execution  made  a  lien  at  all;  by  reason  of 
the  sale  and  mortgage  the  execution  became  a  lien  subject 
to  that  of  the  mortgage.  Paterson  v.  Higgins,  58  111.  App. 
268;  Curtis  v.  Root,  23  111.  53-58;  Van  Duzor  v.  Allen,  90 
111.  499;  Blatchford  v.  Boy  den,  123  111.  657. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 


The  Bancroft  Company  y.  William  E.  Pollock. 

1.  Questions  op  Fact— Fhiding  of  the  Jury. —AH  questions  of  fact 
are  settled  by  the  finding  of  the  jury. 

Assnmpsit. — Breach  of  contract.  Appeal  from  the  Circuit  CJourt  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.    Affirmed.    Opinion  filed  June  29,  1896. 

Hamline,  Scott  &  Lord,  attorneys  for  appellant. 
Matz  &  Fisher,  attorneys  for  appellee. 
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Mr.  Pkesiding  Justice  Gary  delivered  the  opinion  of 

THE  Court. 

The  appellant  is  a  book  publishing  company.    Among 

its  enterprises  in  the  year  1893,  was  "  The  Book  of  the 

Fair." 

The  following  documents  explain  themselves,  viz.: 

"  The  History  Co.,  Publishers,  San  Francisco,  Cal. 

Founded  1882.  Incorporated  1886. 

H.  H.  Bancroft,  President.     Geo.  H.  Morrison,  Vice-Pres. 

T.  A.  C.  DoRLAND,  Secretary  and  Treasurer. 

Frank  M.  Derby,  General  Agent. 

The  Historical  Series  of  Hubert  Howe  Bancroft, 

148  Church  Street. 

New  York,  Feb.  11,  1893. 
Mr.  A.  Schmidt, 

Dear  Sir  :  We  hereby  agree  to  accept  the  oflfer  made 
by  you  in  behalf  of  the  Bancroft  Company,  of  Chicago,  to 
proceed  to  Chicago  within  ten  days  from  the  date  hereof,  and 
enter  the  employ  of  said  company  as  photographer  and 
etcher  respectively,  for  the  term  of  one  year,  at  a  salary 
of  thirty-five  dollars  ($35)  each,  per  week,  and  transporta- 
tion expenses. 

It  is  understood  and  agreed  that  upon  our  arrival  in  Chi- 
cago, a  formal  agreement  or  contract  shall  be  made, 
signed  and  sealed,  with  the  Bancroft  Co.,  embodying  the 
above  conditions.  Kespectfully, 

W.  E.  Pollock, 
F.  Niemeyer." 

"  Accepted  for  the  Bancroft  Co. 

A.  G.  Schmidt. 
New  York,  Feb.  11th,  '93." 

"OflRce  of  ^The  Book  of  the  Fair/ 

Auditorium  Building,  Booms  30  and  31. 

The  Bancroft  Company,  PuBLi8np:R8. 

Chicago,  Feb.  16,  1893. 
Mr.  W.  E.  Pollock,  care  Mr.  W.  W.  Silver,  2  New  Cham- 
bers  St.,  New  York. 
Dear  Sir:     Noting  the  airangements  made  with  you  by 
our  Mr.  A.  Schmidt,  we  take  pleasure  in  forwarding  trans- 
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portation  expenses  through  Mr.  F.  M.  Derby,  149  Church 
St.  You  will  kindly  call  upon  him  for  the  same  at  your 
earliest  convenience. 

Very  truly  yours, 

The  Banckoft  Company. 

R.  D.  BfiisTOL, 
Manager  *  The  Book  of  the  Fair.'  " 

The  company  used  in  Chicago  letter  heads  as  follows : 

«  Founded  1856.  Incorporated  1887. 

The  Bancroft  Company. 
Publishers,  Booksellers,  Stationers. 

History  Building,  San  Francisco,  Cal. 
H.  H.  Banoroff,  President. 
Geo.  H.  Morrison,  Vice-President. 
T.  A.  C.  Borland,  Secretary  and  Treasurer. 
R.  D.  Bristol,  Manager,  Chicago  Office. 

Office  of  '  The  Book  of  the  Fair.' 

The  Bancroft  Company,  Publishers, 
Rooms  30,  31  and  32  Auditorium  Building." 

Evidence  was  put  in  that  Schmidt  was  sent  to  New  York 
to  engage  a  photographer;  Bristol  and  Morrison  being  to- 
gether when  it  was  done,  both  giving  instructions,  and  Mor- 
rison personally  furnishing  Schmidt  with  money  and  rail- 
road tickets  for  the  trip;  and  that  aftor  the  appellee  arrived 
in  Chicago  and  went  to  work  for  the  company,  Morrison 
was  active  in  the  business  of  the  company,  and  in  directing 
the  work  in  which  the  appellee  was  engaged. 

At  the  time  of  the  trial  Morrison  was  living  in  California, 
and  was  not  a  witness.  What,  if  any,  connection  he  had 
there  with  the  appellant — which  seems  to  be  a  California 
company— does  not  appear. 

The  appellee  testified  that  he  was  discharged  by  Morri- 
son September  11,  1893,  for  reasons  affecting  the  success  of 
the  business  of  the  appellant. 

As  part  of  his  evidence  the  appellee  put  in  the  following 
letter: 
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"Founded  1856.  Incorporated  1887. 

The  Bancroft  Company. 
Publishers,  Booksellers,  Stationers, 

History  Building,  San  Francisco,  Cal. 
H.  H.  Bancroft,  President. 
George  H.  Morrison,  Vice-President. 
T.  A.  C.  DoRLAND,  Secretary  and  Treasurer. 
R.  D.  Bristol,  Manager,  Chicago  OlHce. 

Office  of  '  The  Book  of  the  Fair,' 

The  Bancroft  Company,  Publishers, 
Kooms  30,  31  and  32  Auditorium  Building. 

Chicago,  Sept.  20,  1893. 
Mr.  W.  E.  Pollock,  326  La  Salle  Ave.,  City. 

Dear  Mr.  Pollock  :  The  company  must  be  indebted  to 
you  for  services  during  the  early  part  of  the  week.  If  so, 
come  in  and  let  us  see  what  the  amount  is.  You  also  have 
a  prospectus  and  a  pass  to  the  grounds,  which  I  would  like 
to  use.  Will  you  place  me  under  obligations  by  bringing 
them  in  ? 

I  have  a  communication  this  morning  from  the  Oil  Well 
Supply  Co.,  saying  that  our  photographer  promised  to  sub- 
mit to  them  photographs  before  they  went  into  the  book; 
also  promised  to  sell  them  all  the  photographs  they  desired 
for  thirty  cents  apiece,  and  warning  us  not  to  insert  any 
pictures  of  their  exhibits  in  our  book,  because  the  contract 
made  with  them  had  not  been  complied  with  by  us.  We 
have  just  written  them  that  we  have  never  indorsed  any 
such  transaction  and  know  nothing  of  it.  Of  course  there 
is  some  mistake  about  this,  as  you  would  not  make  such 
arrangements  with  any  one.  However,  it  has  put  us  to  the 
expense  of  making  the  plate,  and  as  it  has  already  gone  into 
our  forms,  to  the  additional  expense  of  making  over  the 
plates  again.  I  wish  you  would  also  come  in  and  explain 
this,  and  I  trust  that  there  is  no  other  such  an  understand- 
ing, or  misunderstanding,  with  any  one,  as  it  would  involve 
us  in  a  great  deal  of  expense.  Not  only  the  taking  of  the 
photographs  and  the  making  of  the  plates,  your  time,  and 
now  the  expense  of  taking  the  plate  out  of  the  book  and 
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making  over  the  entire  page  where  it  is,  refolioing  the  pages, 
which  is  likely  to  run  into  anywhere  from  $10,000  to  $30,000, 
according  to  the  amount  of  work  we  must  do,  which  I  have 
not  yet  been  able  to  determine. 

Very  truly  yours, 

Geo.  H.  Moreison." 

This  suit  was  by  the  appellee  to  recover  as  damages  for 
being  discharged,  the  residue  of  a  year's  salary,  less  what  he 
had  earned  elsewhere. 

The  court  found  for  him.  The  appellant  now  defends 
partly  upon  the  assumption  that  Morrison  had  no  authority 
to  discharge  the  appellee,  and  partly  upon  the  assumption 
that  the  appellee  was  not  discharged,  but  quit  voluntarily. 
That  the  enterprise  of  the  *'  Book  of  the  Fair  "  was  or  was 
not  a  success,  this  record  does  not  show,  but  the  letter  of 
September  20,  1893,  would  indicate  that  things  were  not 
altogether  pleasant. 

All  the  questions  of  fact  are  settled  by  the  finding.  By 
itself  the  evidence  on  the  part  of  the  appellee  is  abundant 
to  prove  his  allegation  that  the  appellant  "  refused  to  per- 
mit him  to  work  and  be  employed  in "  the  service  of  the 
appellant. 

That  seems  to  be  a  sufficient  allegation.  2  Ch.  PI.  324 
et  seq.,  Ed.  1828. 

At  any  rate  no  question  as  to  pleading  was  made  at  the 
Circuit. 

The  judgment  is  affirmed. 


Charles  J.  Barnes,  Impleaded  with  Alfred  C.  Barnes  et  al., 
V.  The  Northern  Trust  Company^  Trustee. 

1.  Leases— Powjcr  of  Assignee  to  Collect  Rents — Attornment. — An  as- 
signment by  a  lessor  of  all  his  title  and  interest  in  a  lease,  with  directions 
that  all  rents  thereunder  be  paid  to  the  assignee,  authorizeb  the  assignee 
to  sue  for  the  rent  to  accrue,  and  no  attornment  by  the  tenant  is  neces- 
sary. 
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Assumpsit,  for  rent.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1896.  Affirmed.  Opinion  filed  June  29, 
1896. 

Charles  L.  Eason,  attorney  for  appellant. 

DuPEE,  JuDAH,  WiLLARD  &  WoLF,  attorney s  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

January  9,  1890,  one  Henry  Schuttler  demised  to  several 
persons  (of  whom  the  appellant  was  one)  named  in  the  lease, 
composing  the  firm  of  A.  S.  Barnes  &  Company,  certain 
premises  for  a  term  from  March  1, 1890,  to  December  31, 
1894,  at  the  rent  of  $1,000  per  month. 

The  lease  was  srigned  and  sealed  by  Schuttler  and  by  A. 
S.  Barnes  &  Co.,  by  Charles  J.  Barnes,  the  appellant. 
Whether  any  other  of  the  firm  were  bound  by  the  lease  or 
not,  the  appellant  was  bound,  and  was  estopped  to  say  that 
the  others  were  bound. 

The  appellant  only  was  served  with  summons,  and  he 
only  appeared  and  defended.  On  the  back  of  the  lease  was 
this  assignment: 

"  For  value  received,  I  hereby  assign  all  my  right,  title 
and  interest  in  and  to  the  within  lease  unto  The  Northern 
Trust  Company  of  Chicago,  and  direct  that  all  rents  there- 
under be  paid  to  said  trust  company. 

Witness  my  hand  and  seal,  this  26th  day  of  November, 

A  D.  1890. 

H.  Schuttler." 

This  assignment  permits  the  appellant  to  sue  for  rent  to 
accrue.     Wineman  v.  Hughson,  44  111.  App.  22. 

And  no  attornment  by  the  appellant  to  the  appellee  was 
necessary.     Rowland  v.  White,  48  111.  App.  236. 

All  the  defense  upon  the  facts  consists  of  some  supposed 
parol  arrangements  for  the  discharge  of  the  lessees,  made 
with  the  lessor  before  the  assignment,  which  we  need  not 
go  over  in  detail. 
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The  evidence  falls  far  short  of  showing  a  new  demise  by 
the  lessor  to  the  vendee  of  the  business  of  A.  S,  Barnes  & 
Co.,  from  which  demise — if  made — a  surrender  by  operation 
of  law  by,  or  an  eviction  of,  that  firm  might  be  the  result; 
and  unless  by  surrender  or  eviction  the  term  of  the  demise 
to  the  firm  was  at  an  end,  any  parol  agreement  to  vary  the 
obligation  incurred  by  the  sealed  instrument  would  be  in- 
eflfectual.     Leavitt  v.  Stern,  65  111.  App.  41.6. 

The  judgment  which  the  appellee  has  recovered  for  the 
unpaid  rent  is  affirmed. 


Marilla  Clark  y.  The  American  Surety  Go.^  Impleaded 
with  August  M.  linger^  Adm'r^  etc. 

1,  Probate  Court— Power  to  Release  Sureties.— The  Probate  Court 
has  authority  to  release  from  further  liability  a  surety  upon  an  admin- 
istrator's bond,  under  proper  proceedings  upon  the  application  of  the 
administrator. 

2.  Same — Power  Over  Orders,  at  Subsequent  Terms. — When  the  Pro- 
bate Court  has  jurisdiction  of  the  subject-matter  and  of  the  parties  to  a 
proceeding  on  the  part  of  the  administrator  for  the  purpose  of  releasing 
a  surety  from  further  liability  and  giving  a  new  bond,  and  makes  an 
order  to  that  effect,  such  order,  it  seems,  can  not  be  set  aside  after  the 
lapse  of  the  term  at  which  it  was  made. 

Administration  of  Estates. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.    AfSrmed.    Opinion  filed  June  19,  1896. 

Consider  H.  Willett,  attorney  for  appellant;  Daniel 
Webster,  of  counsel. 

Fredekick  F.  Nobcross,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

November  25,  1892,  August  M.  Unger  was  appointed  ad- 
ministrator of  the  estate  of  his  deceased  brother,  Frederick 
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M.  Unger,  with  the  American  Surety  Co.  as  surety  upon 
the  bond  of  the  administrator. 

August  M.  linger  filed  his  petition  in  the  Probate  Court, 
showing  his  appointment  as  administrator,  etc.,  his  bond, 
and  that  he  has  collected  $5,000,  which  is  deposited  in  the 
Illinois  Trust  and  Savings  Bank.  The  petitioner  further 
sets  forth  "  that  by  virtue  of  the  terms  of  said  deposit, 
unless  an  arrangement  is  made  with  his  said  surety,  he  is 
unable  to  draw  any  money  out  of  the  said  bank  without 
first  obtaining  the  assent  of  the  said  surety. 

"  Tour  petitioner  further  shows  that  the  only  persons  in- 
terested in  said  estate  as  heirs,  creditors  or  otherwise,  are 
as  follows :  Mary  Unger  and  Marilla  Clark,  both  of  whom 
are  above  the  age  of  twenty-one  years,  who  now  reside  in 
the  city  of  Mansfield,  State  of  Texas,  respectively  the 
mother  and  sister  of  your  petitioner,  and  your  petitioner. 

Tour  petitioner  further  shows  that  the  interested 
parties  are  anxious  to  invest  the  said  money  in  interest- 
bearing  securities  that  bear  a  greater  rate  of  interest  than 
the  rate  paid  by  the  Illinois  Trust  and  Savings  Bank,  and 
that  the  surety  on  his  bond,  as  such  administrator,  re- 
fuses to  allow  him  to  withdraw  any  money  for  that  purpose. 

Toiir  petitioner  therefore  asks  that  the  American  Surety 

Company  be  discharged  and  released  as  surety  on  his  said 

bond,  and  that  he  may  be  permitted  to  give  a  new  bond  as 

such  administrator,  and  in  the  like  penalty  as  the  first,  with 

good  and  sufficient  surety  to  be  approved  by  this  honorable 

court. 

August  M.  Unger." 

Which  petition  was  duly  verified  by  oath  of  the  ad- 
ministrator. 

At  the  same  time  there  was  filed  in  the  Probate  Court 
the  following : 

"On  hearing  the  petition  duly  verified  of  August  M. 
Unger,  administrator  of  the  estate  of  Frederick  M.  Unger, 
deceased,  praying  for  a  discharge  and  release  of  the  Amer- 
ican Surety  Co.  as  surety  on  his  bond  as  administrator,  it 
is  ordered  that  upon  filing  a  new  bond  with  like  penalty  of 
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the  first,  with  good  and  sufficient  surety,  to  be  approved  by 
this  court,  that  the  said  American  Surety  Co.  be,  and  it 
is  hereby,  discharged  of  and  from  any  and  all  liability  as 
such  surety  on  said  bond. 

*'The  American  Surety  Co.,  of  New  York,  hereby  con- 
sents to  the  entry  of  the  above  order. 

American  Surety  Company, 

of  New  York. 
Joseph  T.  Bowen, 

Ass't  Secretary." 

Thereupon  there  was  entered  in  the  said  court  the  follow- 
ing order : 

"  On  motion  of  August  M.  Linger,  administrator  of  the  es- 
tate of  Frederick  M.  linger,  deceased,  moving  that  the 
American  Surety  Co.,  of  New  York,  one  of  the  sureties  on 
his  bond  as  such  administrator,  be  released  from  further 
liability  on  said  bond,  and  it  appearing  to  the  court  that  the 
other  surety  has  been  notified  of  said  application,  it  is  or- 
dered that  said  American  Surety  Co.  be  released  from  fur- 
ther liability  on  said  bond  upon  said  administrator  filing 
herein  his  new  bond  in  the  penal  sum  of  $10,000,  with  sure- 
ties to  be  approved  by  the  court. 

This  day  came  August  M.  Unger,  adm'r,  and  presented 
to  the  court  an  inventory  of  said  estate  and  a  report  of  the 
appraisers  appointed  to  appraise  the  personal  estate  of  de- 
cedent, showing  that  no  personal  property  belonging  to  said 
estate,  subject  to  appraisement,  had  come  to  their  sight  or 
knowledge. 

And  the  court  having  examined  said  inventory  and  ap- 
praiser's report,  they  are  each  approved  and  ordered  to  be 
recorded." 

July  19,  1893,  said  Probate  Court  in  said  estate,  entered 
the  following  order : 

"  This  day  came  August  M.  Unger,  administrator  of  the 
estate  of  Frederick  M.  Unger,  deceased,  and  in  pursuance 
of  the  order  of  this  court,  entered  herein  July  18,  1893,  pre- 
sented to  the  court  his  new  bond,  as  such  administrator,  in 
the  penal  sum  of  $10,000,  duly  executed,  with  Eobert  Con- 
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nelly  and  Thaddeus  C.  Pond  as  his  sureties.  And  the  court 
having  examined  said  bond,  the  same  is  approved  and  or- 
dered to  be  recorded.  Said  administrator  also  presented  to 
the  court  his  report  duly  verified,  showing  that  he  has  col- 
lected from  the  Northwestern  Mutual  Life  Insurance  Co., 
of  Milwaukee,  Wis.,  the  sum  of  $5,000,  and  that  he  has  ex- 
pended in  the  costs  of  administration  the  sum  of  $21.85, 
leaving  a  balance  in  his  possession  amounting  to  $4,978.15, 
and  that  there  is  no  other  property  belonging  to  said  estate. 

And  the  court  finding  said  report  to  be  true,  it  is  or- 
dered that  the  American  Surety  Co.,  surety  on  the  former 
bond  of  said  administrator,  be  and  is  hereby  discharged 
from  all  further  liability  on  said  bond." 

The  bond  of  August  M.  linger,  as  administrator  of  Fred- 
erick M.  linger,  in  the  sum  of  $10,000,  with  Robert  Con- 
nelly and  Thaddeus  C.  Pond  as  sureties,  contains  the  fol- 
lowing recital : 

"And  whereas,  by  an  order  of  (said)  Probate  Court," 
made  July  18,  1893,  "other  bond  and  security  has  been  re- 
quired of  said  administrator, 

"  Now,  therefore,  if  the  said  administrator  shall  well  and 
truly  have  kept  and  performed,  and  shall  Avell  and  truly 
keep  and  perform  the  conditions  of  the  bond  first  given,  as 
aforesaid,  in  all  respects  according  to  law,  and  shall  in  all 
respects  have  performed  and  continue  to  perform  the  duties 
of  his  office,  as  aforesaid,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue." 

February  5,  1895,  it  appears  that  appellant  having  moved 
in  the  Probate  Court  for  a  vacation  of  the  aforesaid  orders 
entered  by  it,  her  motion  was  denied. 

Upon  appeal  by  her  to  the  Circuit  Court,  her  motion  was 
by  that  court  denied,  whereupon  she  prosecutes  an  appeal 
to  this  court. 

It  is  urged  by  appellant  that  the  following  provision  of 
the  statute,  Sec.  35  of  Chap.  3,  is  the  only  authority  under 
which  the  Probate  Court  can  release  or  discharge  from  fur- 
ther liability  a  surety  upon  the  bond  of  an  administrator. 

"  Whenever  any  surety  on  the  bond  of  any  executor  or 
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administrator  desires  to  be  released  from  further  liability 
upon  any  such  bond,  he  may  petition  the  court  in  which  said 
bond  is  filed  for  that  purpose,  and  upon  notice  being  given 
to  the  executor  or  administrator,  as  the  court  may  direct, 
the  court  shall  compel  such  executor  or  administrator, 
within  a  reasonable  time  to  be  fixed  by  the  court,  to  settle 
and  adjust  his  accounts,  and  pay  over  whatever  balance 
may  be  found  in  his  hands,  and  file  in  such  court  a  new 
bond  in  such  penalty  and  security  as  may  be  approved  by 
the  court,  which  bein^  done,  the  surety  may  be  discharged 
from  all  liability  on  such  bond." 

This  statute  is  for  the  benefit  of  a  surety,  may  be  invoked 
by  him,  and  provides  a  method  by  which  he  can  compel  an 
administrator  to  settle  and  adjust  his  accounts,  pay  over 
whatever  balance  is  found  to  be  in  his  hands,  file  a  new 
bond,  and  thus  entitle  the  surety  to  a  discharge  from  all 
liability  on  the  bond  he  has  siened. 

In  the  present  case  it  was  the  administrator  who  desired 
and  asked  that  the  surety  be  released. 

This  the  administrator  did  because,  in  order  to  obtain  the 
surety,  he  had  agreed  to  deposit  the  money  of  the  estate,  all 
the  property  it  had,  in  a  certain  bank,  with  an  arrangement 
that  he  could  draw  no  money  therefrom,  except  by  the  as- 
sent of  the  surety.  To  get  rid  of  such  arrangement,  the  ad- 
ministrator asked  that  the  surety  be  released,  and  he,  the 
administrator,  be  permitted  to  give  a  new  bond  with  good 
and  sufficient  surety  to  be  approved  by  the  court;  to  such 
discharge  the  surety  consented,  and  upon  the  presentation 
of  a  new  inventory  and  the  filing  of  a  new  bond  in  the  sum 
of  $10,000  with  surety,  the  same  having  been  approved 
by  the  court,  an  order  was  entered  discharging  the  appellee 
from  all  further  liability  upon  the  bond  signed  by  it. 

As  authority  to  release  a  surety  upon  his  petition  is  ex- 
pressly given,  the  statute  would  seem  to  authorize  a  release 
upon  petition  by  the  administrator  and  assent  of  the  surety 
and  other  necessary  proceedings  being  had. 

The  release  in  the  present  case  was  only  from  further 
liability.  The  American  Surety  Company,  so  far  as  the 
order  of  the  Probate  Court  is  concerned,  is  yet  liable  in  ac- 
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cordance  with  its  bond,  for  acts,  losses,  etc.,  had  prior  to  the 
giving  of  the  new  bond. 

Our  attention  has  not  been  called  to  any  case  in  which 
it  has  been  held  that  as  to  farther  liability  a  surety  may  not 
be  discharged  bv  order  of  the  Probate  Court. 

The  question  of  whether  the  administrator  had,  prior  to 
such  order,  failed  to  comply  with  the  conditions  of  his  bond, 
does  not  here  arise.  The  order  of  the  Probate  Court  did 
not  impair  the  obligation  of  any  contract  or  release  a  surety- 
ship as  to  anything  then  existing. 

The  Probate  Court  has,  by  express  statute,  authority, 
under  proper  proceedings,  to  release  a  surety. 

Proceedings  for  such  end  were  instituted,  the  administra- 
tor and  the  surety  were  before  the  court  when  its  order  was 
made,  having  jurisdiction  of  the  subject-matter  and  the 
parties,  and  it  would  seem  that  after  the  lapse  of  the  term  at 
which  such  order  was  made  the  court  could  not  set  aside 
such  order. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause. 
Vaughn  v.  Condon,  56  Vt.  111-127. 

Mere  irregularities  in  a  proceeding  do  not  make  a  judg. 
ment  invalid. 

It  is  manifest  that  the  surety  company,  having  in  conse- 
quence of  such  order  released  the  protection  it  had,  its  hold 
upon  the  fund,  opportunity  to  see  that  none  of  it  was  mis- 
appHed,  great  injustice  might  be  done  by  a  setting  aside  of 
the  order  upon  the  faith  of  which  it  gave  up  the  security  it 
possessed. 

The  order  of  the  Circuit  Court  is  aflBrmed. 


•E.  B.  Hotelling  t.  City  of  Chicago. 

1,  CrriES  AND  VHjLaoes — Power  to  License  Second-Hand  Storen. — 
A  citj,  organized  under  the  general  law,  has  power  to  license  second- 
hand stores,  but  it  can  not  require  a  separate  license  for  each  article  in 
which  such  store  deals. 
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Debt,  for  a  violation  of  an  ordinance.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Regard  in 
this  court  at  the  March  torm,  1896.  Reversed.  Opinion  filed  June  10, 
1896. 

Statement  of  the  Case. 

The  city  council  of  the  citv  of  Chicago,  on  December 
2,  1895,  passed  an  ordinance  prohibiting  any  person,  firm 
or  corporation  from  dealing  in  second-hand  bicycles,  repair- 
ing bicycles,  storing,  or  in  any  way  handling  second-hand 
bicycles  in  the  city  of  Chicago  without  having  been  licensed 
thereto  by  the  appellee,  under  a  penalty  of  not  less  than 
$20  nor  more  than  $200  for  the  first  offense,  and  for  a 
second  and  subsequent  offense  not  less  than  $50  nor  more 
than  $200. 

On  February  6,  1896,  the  city  commenced  suit  in  debt 
against  the  appellant  in  the  Circuit  Court  of  Cook  County, 
charging  him  with  a  violation  of  the  ordinance.  The  dec- 
laration contained  four  counts,  each  count  setting  forth  the 
ordinance  in  full  and  charging  that  the  appellant,  not  being 
licensed  as  provided  in  the  said  ordinance,  was  engaged  in 
and  carried  on  the  following  business : 

First.    Of  dealing  in  second-hand  bicycles. 

Second.     Of  repairing  bicycles. 

Third.     Of  storing  second-hand  bicycles. 

Fourth.  Of  handling  second-hand  bicycles,  to  wit,  ex- 
changing second-hand  bicycles. 

To  the  first  count  the  appellant  filed  the  plea  of  nil  dehet^ 
and  a  special  plea  setting  forth  in  haec  verba  a  certain  other 
ordinance  of  the  appellee,  in  force  at  the  time  of  the  pas- 
sage of  the  ordinance  in  question  and  at  the  time  of  beginning 
of  this  suit,  which  prohibits  anj'  person  from  carrying  on 
the  business  of  a  dealer  in  second-hand  furniture,  house- 
hold goods,  or  other  articles,  without  being  specially 
licensed  for  such  purposes  under  a  penalty  of  $50  for  each 
offense,  and  that  the  business  of  dealing  in  second-hand  bicy- 
cles was  embraced  in  and  a  part  of  the  business  of  dealing 
in  second-hand  furniture,  household  goods  and  other  articles 
as  the  same  was  carried  on  in  the  city  of  Chicago. 
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The  city  filed  a  demurrer  to  the  special  plea,  which  was 
sustained.  The  court  also  sustained  a  demurrer  to  the 
second,  third  and  fourth  counts  of  the  declaration. 

The  case  was  then  tried  on  the  first  count  and  the  plea  of 
nil  dehet^  with  a  stipulation  of  facts.  The  court  found  the 
issues  thereon  for  the  city  and  entered  judgment  against  the 
appellant  for  $20. 

Babcock  &  Leighton,  attornej^s  for  appellant. 

The  city  of  Chicago  has  no  power  to  declare  unlawful 
the  business  of  repairing  bicycles,  storing  second-hand 
bicycles  or  handling  second-hand  bicycles,  nor  to  require  the 
payment  of  a  license  fee  for  engaging  in  such  business.  A 
municipality  has  no  power  to  pass  an  ordinance  licensing  a 
business  unless  the  power  has  been  expressly  given  it  in  the 
particular  instance.  City  of  Cairo  v.  Bross,  101  111.  475;  City 
of  Chicago  v.  Eeim,  46  111.  App.  445;  Emmons  v.  City  of  Lew- 
iston,  132  111.  380;  Huesing  v.  City  of  Kock  Island,  128  111. 
465. 

The  general  police  power  can  not  be  invoked  to  sustain 
such  an  ordinance,  even  though  an  evil  exists  and  the  busi- 
ness calls  for  police  supervision.  Emmons  v.  City  of  Lew- 
iston,  132  111.  380;  Shuman  v.  City  of  Fort  Wayne,  127 
Ind.  109;  Barling  v.  West,  29  Wis.  307;  Village  of  Cerro 
Gordo  V.  Eawlings,  135  111.  36. 

The  city  of  Chicago  has  no  power  to  classify  second- 
hand stores  according  to  the  articles  bought  and  sold 
therein,  nor  require  a  license  to  be  taken  out  for  each  kind 
of  merchandise.  City  of  Cairo  v.  Feuchter,  159  111.  155; 
Vosse  V.  City  of  Memphis,  77  Tenn.  294. 

Mb.  Presiding  Justice  Gary  delivebed  the  opinion  of 

THE  COUBT. 

The  appellee  sued  the  appellant  for,  and  recovered,  the 
penalty  provided  by  an  ordinance  prohibiting  various  acts  as 
to  bicycles — inter  alia — "  the  business  of  dealing  in  second- 
hand bicycles,"  without  license. 

The  city  has  authority  to  license  second-hand  stores,  but 
may  it  require  one  license  for  dealing  in  second-hand  shoes 
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— another  for  each  separate  article  of  clothing,  furniture, 
etc.,  in  which  second-hand  stores  deal  ? 

The  absurdity  of  the  logical  result,  if  it  be  held  that  sep- 
d,rate  licenses  for  every  article  may  be  required,  is  conclusive 
against  the  power. 

The  demurrer  to  the  plea  of  the  appellant  setting  up  the 
general  ordinance  for  licensing  second-hand  dealers  should 
have  been  overruled. 


In  the  original  opinion  cross-errors  assigned  by  the  city 
not  having  been  alluded  to,  the  parties  now  ask  that  they 
be  decided. 

Besides  "  dealing  in,"  the  ordinance  prohibited  "  repair- 
ing bicycles,  storing,  or  in  any  way  handling  second-hand 
bicvcles  "  as  a  business,  without  license. 

The  declaration  contained  three  counts  besides  the  one 
upon  which  judgment  was  rendered,  charging  violations  of 
these  parts  of  the  ordinance. 

To  these  counts  the  courts  rightly  sustained  demurrers, 
and  upon  them  rightly  entered  judgment  for  the  appellant. 

That  a  municipality  can  ordain  only  w^hat  is  within  the 
power  conferred  by  the  legislature,  is  familiar  law.  Smith 
v.  McDowell,  148  111.  51. 

Nowhere  has  authority  been  conferred  to  single  out  bi- 
cycles as  a  special  exception  from  general  regulations  affect- 
ing industry  or  commerce. 

The  cross-errors  are  overruled. 

The  judgment  is  reversed. 


E,  A.  Wells  V.  The  Merle  and  Heaney  Manufacturing 

Company. 

1.  Saises— Failure  to  Pay  on  Delivery— Replevin. — Where  personal 
property,  other  than  commercial  paper,  is  sold  by  contract,  for  cash  to 
be  paid  on  delivery,  the  deliveiy  and  payment  are  concun*ent  acts,  and 
if  the  goods  are  put  into  the  possession  of  the  buyer  in  expectation  that  he 
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will  immediately  pay  the  price  and  he  does  not,  the  seller  may  regard 
the  delivery  as  conditional  and  replevy  the  goods. 

2.  Waiver— 0/  Payment  on  Delivery, — ^The  question  as  to  whether 
there  has  been  a  waiver  of  payment  on  delivery  of  goods  is  one  for  the 
determination  of  the  jury. 

3.  FiXTUBBS—  What  are  Not, — A  combined  counter  and  show  case 
sold  to  a  merchant  for  cash  on  delivery  as  between  him  and  the  vendor 
does  not  become  a  fixture  because  it  is  fastened  to  the  walls  and  floor  of 
the  building  by  nails  and  screws. 

BepleTin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1896.    Affirmed.     Opinion  filed  June  39, 1896. 

State^tent  of  the  Case. 

By  an  agreement  in  writing,  dated  April  4, 1893,  appellee 
undertook  to  make  for  appellant,  and  place  and  set  up  in  the 
store  on  the  comer  of  North  Clark  and  Diversey  streets, 
Chicago,  by  May  1, 1893,  certain  fixtures  for  said  store  in  con- 
sideration of  the  sum  of  $  1,000,  to  be  paid  by  appellant,  one- 
third  of  that  amount  on  delivery  of  the  fixtures,  and  the 
balance  by  his  note,  payable  at  four  months  with  interest  at 
seven  per  cent  per  annum.  No  part  of  the  fixtures  had 
been  delivered  by  May  1,  1893.  About  the  15th  of  that 
month  a  first  delivery  of  a  part  of  the  fixtures  was  made, 
and  all  were  delivered  before  the  close  of  June,  except  a 
combined  counter  and  show  case,  which  was  not  delivered 
till  the  19th  of  July.  All  of  the  fixtures  were  placed  in 
position  by  July  20th,  and  were  secured  to  the  walls  and 
floor  of  the  store  with  screws  and  nails.  As  the  fixtures 
were  placed  in  the  store,  they  were  appropriated  to  the  uses 
for  which  they  were  intended.  On  the  15th  of  July,  James 
J.  Mullen,  secretary  of  the  appellee,  called  on  Mr.  Wells  in 
reference  to  a  settlement.  Mr.  Mullen  testified:  "Mr. 
Wells  had  then  made  an  assignment.  Wells  said  to  me : 
^  You  put  your  goods  in  place  and  we  will  make  a  settle- 
ment' We  hadn^t  the  entire  work  completed,  and  he  in- 
sisted that  we  complete  the  job,  and  we  did  complete  it; 
then  I  called  upon  him  and  wanted  him  to  carry  out  his 
agreement,  and  he  refused  to  do  it.    He  refused  to  give  me 
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any  money,  refused  to  give  me  any  satisfaction  or  settlement 
of  any  kind.  I  made  a  demand  on  him  for  the  money. 
When  he  would  not  give  me  that,  I  made  a  demand  on  him 
for  the  goods;  he  refused  to  give  me  the  goods,  and  we  then 
swore  out  the  writ  of  replevin  and  got  the  goods  back.  This 
interview  was  on  the  day  Ave  swore  out  the  writ  or  the  day 
before.  (The  writ  was  taken  out  July  2l8t.)  When  the 
demand  was  made  the  goods  were  in  place,  complete  in  every 
detail.  No  money  has  been  paid  me  or  the  company  on 
these  goods." 

It  is  insisted  by  appellant  that  when  demand  was  made 
on  him,  Edgar  L.  Wells,  as  appellant's  vendee,  was  in 
possession  of  the  store,  and  was  there  represented  by  Clar- 
ence S.  Wells,  a  druggist,  in  his  employ  as  jnanager  of  the 
business.  Appellant  claims  to  have  sold  the  store,  fixtures, 
good  will  and  lease  to  Edgar  L.  Wells  June  17,  1893,  and 
that  Clarence  S.  became  manager  for  Edgar  L.  between  the 
17th  and  20th  of  that  month.  Prior  to  the  sale  Clarence 
S.  had  managed  the  drug  business  for  appellant. 

Appellant,  Edgar  L.,  and  Clarence  8.  Wells  are  brothers. 
June  27,  1893,  appellee's  secretary,  Mr.  Mullen,  saw  a  notice 
in  the  newspapers  that  appellant  had  made  an  assignment 
for  the  benefit  of  his  creditors.  July  21st  appellee  replevied 
the  property. 

Matthew  P.  Bbadt,  attorney  for  appellant. 

Whether  upon  a  sale  of  chattels  the  title  passes  to  the 
vendee  depends  upon  the  intention  of  the  parties,  to  be 
gathered  from  the  contract,  the  subject-matter,  the  acts  of 
the  parties,  and  the  attending  circumstances.  2  Schouler 
on  Personal  Property  (2d  Ed.),  Sec.  277;  Callaghan  v.  Myers, 
89  111.  566;  Graflf  v.  Fitch,  58  111.  373;  Vehmeyer  v.  Earl 
et  al.,  22  111.  App.  622. 

In  case  of  a  conditional  sale  of  goods  for  cash,  a  delivery, 
apparently  unrestricted,  is  a  waiver  of  the  condition  that 
payment  is  to  be  made  before  the  title  passes.  Martin  v. 
Wirts,  11  Brad.  567;  Bel!  v.  Farrar,  41  111.  400;  2  Schouler 
on  Per.  Prop.  (2d  Ed.),  Sec.  303;  West  v.  Piatt,  127  Mass. 
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373;  Upton  v.  Sturbridge  Cotton  Mills,  111  Mass.  446; 
Haskins  v.  Warren,  115  Mass.  514;  Freeman  et  al.  v.  Nich- 
ols, 116  Mass.  3(>9;  Sraitli  v.  Dennie,  6  Pick.  262;  Peabody 
V.  McGuire,  79  Me.  572;  Pitts  v.  Owen,  9  Wis.  152. 

For  the  recovery  of  fixtures  annexed  to  a  building  the 
action  of  replevin  can  not  be  maintained.  Brown  v.  Wallis, 
115  Mass.  156;  O'Brien  v.  Kusterer,  27  Mich.  289;  McAulilfe 
V.  Mann,  37  Mich.  539;  Congregational  Society,  etc.,  v. 
Fleming,  H  Iowa,  533. 

CuTTiNo,  Castle  &  Williams,  attorneys  for  appellee. 

A  vendor  may  reclaim  his  goods  after  delivery  upon  a  sale 
for  immediate  payment  if  the  vendor,  on  getting  the  prop- 
erty into  his  possession,  refuses  to  make  payment.  If  there 
is  no  term  of  credit  expressed  or  implied  in  the  dealing,  the 
delivery  in  such  cases  is  deemed  to  be  conditional  and  sub- 
ject  to  revocation  on  the  refusal  or  failure  of  the  purchaser 
to  pay  the  price.  Morris  v.  Eexford,  18  N.  Y.  552;  Palmer 
V-  Hand,  13  Johns.  435;  Marston  v.  Baldwin,  17  Mass.  256; 
Keller  v.  Field,  1  Paige  Ch.  312;Hetcher  v.  Cole,  23  Vt.  114; 
Herschorn  v.  Canney,  98  Mass.  149;  Adams  v.  O'Connor, 
100  Mass.  515;  Canadian  Bank  v.  McCrea,  106  111.  281;  Ames 
V.  Moir,  130  111.  582. 

There  was  no  delivery  of  the  fixtures  until  they  were  all 
completed  and  set  in  position.  Russell  v.  Minor,  22  Wend. 
659. 

In  a  sale  of  personal  property  to  be  paid  for  by  cash,  or 
by  note  on  delivery,  the  payment  of  the  money  or  the  giv- 
ing of  the  note  is  a  condition  precedent,  and  until  this  is 
done  or  waived  the  title  does  not  pass  from  the  vendor. 
Seed  V.  Lord,  66  Me.  580;  Stone  v.  Perry,  60  Me.  50;  Whit- 
ney V.  Eaton,  15  Gray,  225. 

In  a  conditional  sale  the  mere  fact  of  delivery,  without  a 
performance  by  the  purchaser  of  the  terms  and  conditions 
of  sale,  and  without  anything  being  said  about  the  condition, 
although  it  may  afford  presumptive  evidence  of  an  absolute 
delivery  and  of  a  waiver  of  the  condition,  yet  it  may  be 
controlled  and  explained,  and  is  not  necessarily  an  absolute 
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delivery,  or  a  waiver  of  the  condition;  but  whether  so  or 
not,  is  a  question  of  fact,  to  be  ascertained  from  the  testi- 
mony. Seed  V.  Lord,  C6  Me.  5S0;  Stone  v.  Perry,  60  Me. 
51;  Farlow  v.  Ellis,  15  Gmy,  229;  Ilamraet  v.  Linnemann,  48 
N.  Y.  399;  Smith  v.  Lynes,  5  N.  Y.  43. 

Such  waiver  may  be  proved  either  directly  or  inferentially 
from  circumstances,  like  any  other  fact.  It  may  be  proved 
by  express  declaration,  or  by  acts  and  declarations  manifest- 
ing an  intent  and  purpose  not  to  claim  the  supposed  advan- 
tage, or  by  a  course  of  acts  and  conduct,  or  by  so  neglecting 
and  failing  to  act  as  to  induce  a  belief  that  it  was  his  inten- 
tion and  purpose  to  waive.     Peabody  v.  Maguire,  79  Me.  572. 

The  intervention  of  six  davs  between  deliverv  and  de- 
mand  has  been  held  not  to  constitute  a  waiver  of  the  con- 
dition.    Bauendahl  v.  Horr,  7  Blatch.  548. 

To  the  same  effect,  where  even  a  longer  time  elapsed, 
see  Harrison  Machine  Works  v.  Miller,  29  111.  App.  569. 

The  vendor's  right  of  rescission  was  held  good  where 
goods  were  delivered  under  conditions  similar  to  those  in 
the  case  at  bar,  from  May  23d  to  May  27th,  and  no  demand 
was  made  until  June  1st.  Ilagerty  v.  Palmer,  6  Johns 
Ch.  437. 

The  property  was  at  most  "trade  fixtures,"  removable  by 
the  tenant  during  his  term  even  if  affixed  to  floor  and  walls 
of  building.  Moore  v.  Smith,  24  111.  512;  Kelley  v.  Austin, 
46  111.  156. 

The  tenant's  right  of  removing  his  trade  fixtures  may  also 
be  sold  or  mortgaged  by  him  as  personalty,  and  they  may 
be  seized  and  severed  on  execution  a<2:ainst  him  as  j^ersonalty 
during  the  term.  Ewell  on  Fixtures,  91;  Poole's  Case,  1 
Salk.  368;  Lacey  v.  Gibony,  36  Mo.  320;  Ex  parte  Morrow, 
1  Lowell's  Dec.  386;  2  N.'^B.  R.  (2d  Ed.)  665. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 

Court. 

Where  personal  property,  other  than  commercial  paper,  is 
by  contract  sold  for  cash,  to  be  paid  for  on  delivery,  the  de- 
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livery  and  payment  are  to  be  concurrent  acts,  and  therefore, 
if  the  goods  are  put  into  possession  of  the  buyer,  in  exi)ec- 
tation  that  he  will  immediately  pay  the  price,  and  he  does 
not  do  it,  the  seller  is  at  liberty  to  regard  the  delivery  as 
conditional,  and  may  at  once  reclaim  the  ^oods.  Canadian 
Dank  v.  McCrea,  106  111.  281;  Ames  v.  Moir,  130  111.  582- 
51)1:  Russell  v.  Minor,' 22  Wend.  659;  Morris  v.  Eexford,  18 
N.  Y.  552;  Fletcher  v.  Cole,  23  Vt.  114. 

In  the  present  case  it  is  insisted  that  there  was  a  waiver 
of  contemporaneous  payment. 

Whether  there  was  such  waiver  is  a  question  of  fact. 
As  to  what  will  be  treated  as  a  waiver,  see  Martin  v. 
Wirtz,  11  111.  App.  567;  Peabody  v.  Maguire,  79  Maine, 
572;  Seed  v.  Lord,  6Q  Maine,  580;  Stone  v.  Perry,  60  Maine, 
50;  Whitney  v.  Eaton,  15  Gray,  225. 

This  question  the  jury  determined  against  appellant. 

There  was  no  unrestricted  delivery  of  the  goods. 

Appellee  had  contracted  to  make,  place  and  set  up,  in  ap- 
pellant's store,  certain  fixtures.  In  the  nature  of  things, 
appellee  could  not  do  this  without,  from  time  to  time,  as 
the  work  required,  leaving  the  property  in  the  custody  of 
appellee  and  fastening  it  in  place,  as  was  necessary.  So 
soon  as  the  work  was  complete,  appellee  demanded  pay- 
ment. He  was  not  before  entitled  to  be  paid,  and  when  so 
entitled,  he  insisted  upon  his  right;  payment  not  being 
made,  he  immediately  demanded  a  return  of  the  goods;  this 
being  refused,  he,  without  delay,  sued  out  a  writ  of  re- 
plevin. 

Appellant  claims  to  have  sold  to  his  brother  the  goods 
obtained  from  appellee,  pending  their  delivery;  that  is,  that 
a  sale  was  made,  in  part,  of  property  contracted  for  and  yet 
to  arrive;  and  in  this  suit  appellant  insists  that  the  goods 
belong  to  his  brother;  yet  appellant,  having,  as  he  claims, 
thus  sold  the  goods  June  17th,  July  7,  1893,  wrote  to  ap- 
pellee the  following  letter : 

"  Chicago,  July  7,  1893. 
Merle  &  Heaney  Mfg.  Co.,  City. 

Gentlemen  :    I  am  surprised,  on  my  return  to  the  city. 
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.  _ .    _  _    II  - 

to  find  that  you  have  failed  to  furnish  and  put  in  position  a 
considerable  portion  of  the  fixtures  purchased  from  you.  I 
demand  that  you  at  once  proceed  to  finish  these  fixtures 
according  to  contract,  and  place  them  in  position,  and  I 
shall  hold  you  responsible  for  any  damages  that  may  result 
from  your  delay  in  putting  these  fixtures  in  shape.  I  have 
been  greatly  delayed  and  incommoded  since  the  first  of 
May  by  your  failure  to  keep  the  terms  of  your  contract. 

Respectfully  yours, 

K.  A.  Wells." 

According  to  the  unmistakable  terms  of  the  contract,  ap- 
pellant had  only,  at  the  most,  a  conditional  title  to  these 
goods  at  the  time  he  claims  to  have  sold  them. 

The  goods  were  not  shown  to  have  been  attached  to  the 
building,  other  than  is  customary  in  the  case  of  removable 
trade  fixtures.  All  of  the  articles  are  such  as  are  easily 
movable,  and  while  sustained  in  place  by  nails  and  screws, 
are  such  as  it  is  customary  and  easy,  without  affecting  the 
realty,  for  tenants  to  put  in  and  remove;  they  do  not  appear 
to  have  been  affixed  in  such  a  way  as  to  make  them  a  part 
of  the  realty. 

The  contract  was  for  the  manufacture  and  sale  of  chat- 
tels, which  never  became  else. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Louisville^  N.  A.  &  G.  By.  Co.  v.  David  E.  Stont. 

1.  Negligence — Appliances  on  Vestibule  Cars, — A  mat  extending 
across  the  ends  of  the  platforms  of  connected  vestibuled  cars  is  not 
required  as  part  of  the  proper  equipment  and  suppU&i  of  a  vestibule 
train. 

2.  Ordinary  Care —  Want  of  the  Exercise  of,  —A  passenger  in  a  place 
of  comparative  safety,  who,  out  of  courtesy  to  a  lady  passenger,  volun- 
tarily abandons  his  position  and  unwittingly  steps  into  a  place  of  dan- 
ger, is  not  in  the  exercise  of  that  reasonable  prudence  and  care  for  his 
own  safety  which  the  law  requires. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Coiirt  of  Cook  County;  the  Hon.  Philup  Stein,  Judge,  presiding. 
Heard  in  this  oourt  at  the  March  term,  1896.  Reversed  and  remanded. 
Opinion  filed  June  29,  1896. 

G.  W.  EIretzinger,  attorney  for  appellant. 

F.  M.  Ireland  and  Bemy  &  Mann,  attorneys  for  appellee. 

Me.  Justice  Shkpard  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  appellee  to  recover  for  an  in- 
jury received  by  him  while  a  passenger  on  one  of  appellant's 
trains,  and  resulted  in  a  verdict  and  judgment  in  his  favor 
for  five  hundred  dollars. 

The  train  was  commonly  known  as  a  "  vestibule  train," 
and  consisted  of  sleeping  coaches  and  day  coaches  connected 
with  vestibule  devices  or  attachments. 

Appellee  was  standing  on  the  station  platform  in  the  de- 
pot at  Chicago  talking  with  friends  when  the  train  started, 
and  as  the  train  was  moving  past  him  he  stepped  upon  and 
into  the  sleeping  coach,  which  was  in  the  rear  of  the  day 
coach  in  which  he  intended  to  ride.  Passing  through  the 
sleeper  and  across  the  platform  connecting  it  with  the  car 
ahead,  he  opened  the  door  of  that  car.  A  lady  passenger 
was  following  him,  and  at  the  moment  of  opening  the  door 
he  observed  her.  He  then  stepped  back  to  permit  her  to 
pass  into  the  car  in  advance  of  him,  and  as  he  did  so  his 
right  foot  and  leg,  up  to  his  knee,  went  down  into  a  space 
between  the  platforms  of  the  two  cars. 

It  appears  that  at  that  moment  the  train  was  moving  on 
what  is  spoken  of  as  a  reverse  curve  in  the  track,  which  we 
may  naturally  understand  would  cause  the  cross-beams 
forming  the  ends  of  the  car  platforms  to  separate,  or  spread 
apart,  on  the  sides  of  the  platforms  corresponding  with  the 
outer  edge  of  the  curve,  and  then,  afterward,  to  approach 
and  come  together  again  as  the  curve  in  the  track  should 
diminish  and  cease,  and  it  was  into  such  opening  that  the 
appellee  stepped.     Such  opening  is  described  as,  and  must 


300  Appellate  Courts  of  Illinois. 

Vol.  66.]  L.,  N.  A.  &  C.  Ry.  Co.  v.  Stout. 

naturally  have  been,  wedge-shaped,  with  the  apex  toward 
the  direction  of  the  inside  of  the  curve,  and  as  appellee's 
leg  went  down  it  was  forced  into  this  narrowing  space  so 
that  he  could  not  get  out  unaided. 

A  brakeman  and  other  passengers  gave  him  immediate 
assistance  and  extricated  him  from  his  perilous  position  be- 
fore the  curve  was  passed,  but  not  without  the  injuries  of 
which  he  complained,  which,  however,  do  not  appear  to 
have  been  of  a  permanent  character. 

The  theory  of  appellee's  declaration  was  that  the  cars  of 
vestibuled  trains  should  be  so  connected  together,  and  have 
their  platforms  so  guarded,  that  when  properly  equipped,  and 
supplied  with  a  proper  mat  upon  the  floors  of  said  platforms 
and  upon  and  across  the  ends  of  said  platforms  where  the 
same  come  together,  it  would  be  safe  for  passengers  to 
pass  from  one  car  to  another  while  the  train  is  in  motion; 
and  it  was  averred  that  it  was  the  duty  of  the  .appellant 
"  to  have  the  platforms  of  the  passenger  cars  comprised  in 
said  train  properly  equipped  and  supplied  with  a  proper 
mat  and  covering  upon  the  floors  of  said  platforms  and  upon 
and  across  the  ends  of  said  platforms  where  the  same  come 
together,  so  as  to  make  it  safe  for  passengers  upon  said  train 
to  pass  from  one  car  to  another  car  of  said  train  while  said 
train  was  in  motion;  yet  the  defendant,  not  regarding  its 
duty  in  that  behalf  *  *  *  did  not  have  the  platforms 
of  the  passenger  cars  comprised  in  said  train  properly 
equipped  and  supplied  with  a  proper  mat  and  covering  upon 
the  floors  of  said  platforms  and  upon  and  across  the  ends  of 
said  platforms  where  the  same  come  together,  so  as  to  make 
it  safe  for  passengers  upon  said  train  to  pass  from  one  car 
to  another  car  of  said  train  while  said  train  was  in  mo- 
tion." 

And  avers  "that  while  he  was  so  a  passenger  upon  said 
train,  and  while  he  was,  with  all  due  care  and  diligence  on 
his  part  for  his  own  safety,  passing  from  one  car  to  another 
car  of  said  train,  his  right  foot  and  leg  were  accidentally  and 
unwittingly  and  by  reason  of  the  absence  of  a  proper  mat 
and  covering  upon  the  floors  of  the  platforms  of  said  cars, 
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and  upon  and  across  the  ends  of  said  platforms  where  the 
same  come  together,  thrust  through  the  opening  between 
the  ends  of  the  platforms,  whereby  his  leg  and  foot  were 
caught  and  crushed,"  etc. 

There  is  no  contention  but  that  the  train  in  question  was 
a  "  vestibule  train,"  but  it  is  denied,  and  we  think  success- 
fully, that  a  mat  upon  the  floors  of  the  platforms  and  upon 
and  across  the  ends  of  the  platforms  where  they  come  to- 
gether has  any  connection  with  the  vestibuling  of  a  train, 
or  that  a  mat  enters  into  the  construction  or  operation  of 
the  vestibule  or  of  the  train  itself.  Pullman  Palace  Car  Co. 
V.  Wagner  Palace  Car  Co.,  38  Fed.  Rep.  416,  where  buffers 
and  the  vestibule  attachment  to  trains  are  described. 

The  appellee  entirely  failed  to  show  that  a  mat  extending 
across  the  ends  of  the  platforms  of  connected  cars  was  any 
part  of  the  proper  equipment  and  supplies  of  a  vestibule 
train,  or  of  any  other  train. 

Appellee,  howeveif,  attempted  to  show  that  a  mat  so  laid 
was  a  customary  appliance,  but  his  only  witness  in  that  re- 
gard fell  far  short  of  showing  any  such  custom  or  general 
use  among  railways. 

On  the  other  hand  the  appellant  showed  that  mats  cover- 
ing the  platforms,  but  not  extending  over  the  ends  of  the 
platforms,  were  used  commonly  upon  all  vestibule  trains, 
and  it  is  not  denied  that  such  mats  were  on  the  platforms 
in  question. 

We  can  conceive  that  a  narrow  mat  might  extend  with 
reasonable  safety  from  one  platform  to  another  in  the  cen- 
ter line,  or,  so  to  speak,  on  the  axis  of  the  platforms,  but  it 
was  not  between  the  platforms  at  their  center  that  appellee 
stepped . 

A  wide  mat  that  should  cover  the  opening  throughout  the 
entire  width  of  the  platforms  would,  it  seems  to  us,  be  a 
source  of  danger  in  the  swaying  and  swinging  of  a  train 
when  making  a  curve,  instead  of  an  appliance  of  safety. 

But,  however  that  may  be,  there  was  no  proof  that  such 
a  mat  was  a  proper  equipment  of  the  train  in  question,  or 
of  any  like  train,  and  there  was  no  sufficient  proof  that  such 
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a  mat  was  customary  or  in  such  general  use  among  railways, 
as  a  measure  of  safety  to  their  passengers,  as  required  ap- 
pellant to  be  supplied  with  one. 

We  can  not  see  that  there  was  any  negligence  to  be  im- 
puted to  appellant  because  of  not  hdving  a  mat  such  as  it 
was  alleged  to  be  its  duty  to  have. 

Furthermore,  the  appellee  was  not  exercising  that  reason- 
able prudence  and  care  for  his  own  safety  which  the  law 
requires  of  one  so  situated. 

He  was  upon  the  platform  between  cars  of  a  moving  pas- 
senger train,  and  having  reached  the  door  of  the  car  he  was 
about  to  enter,  was  in  a  place  of  comparative  safety,  when, 
actuated  though  he  was  by  commendable  courtesy  to  a  lady 
traveler,  he  voluntarily  abandoned  his  position  of  safety, 
and  in  the  language  of  his  declaration,  "accidentally  and 
unwittingly"  stepped  back  into  the  open  space  between  the 
platforms. 

He  did  not  testify  that  he  looked  before  he  stepped  back, 
an  act  which  the  most  ordinary  prudence  by  one  about  to 
step  backward  on  the  platform  between  cars  of  a  moving 
train  would  require  to  be  first  done.  His  only  justification 
for  not  looking  before  he  stepped  back  was  that  he  did  not 
notice  any  opening  when  he  passed  over. 

The  train  appears  to  have  been  equipped  with  the  most 
approved  platforms,  couplers  and  buffers,  besides  the  vesti- 
bule attachment,  and  we  do  not  think  that  because  of  an 
injury  which  the  appellee  might  have  avoided  by  the  exer- 
cise of  ordinary  prudence,  the  appellant,  being  free  from 
negligence  on  its  part,  should  be  made  to  suffer  even  to  the 
extent  of  the  small  judgment  in  this  case. 

The  trial  court  should  have  instructed  the  jury  to  find  the 
appellant  not  guilty.  We  must,  therefore,  reverse  the  judg- 
ment and  remand  the  cause. 
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West  Chicago  Street  Bailroad  Company  j.  Simon 

Stephens. 

1.  Carriers  of  Passengers— ZnotrZer/grc  of  Defects  in  Machinery, 
etc, — In  case  of  a  latent  defect  in  an  appliance  for  the  carriage  of  pas- 
sengers the  question  is  not  whether  the  cai'rier  had  actual  notice  of  it 
sufficiently  long  before  the  accident  to  have  corrected  and  repaired  it, 
but  is  whether,  by  the  exercise  of  that  high  degree  of  care  required  of 
carriers  of  passengers,  it  might  have  been  discovered  and  remedied. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1896.  Ajffirmed.  Opinion  filed 
June  29,  1896. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  ap- 
pellant. 

Ritchie,  Esheb  &  Woollet  and  W.  H.  Dickson,  attorneys 
for  appellee. 

Mb.  Justice  Shepaed  delivered  the  opinion  of  thh 
Court. 

This  appeal  is  prosecuted  from  a  judgment  for  $3,500, 
entered  upon  a  verdict  for  that  sum,  in  an  action  by  ap- 
pellee to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  him  through  the  negligence  of  ap- 
pellant. A  former  trial  had  resulted  in  a  verdict  for 
$4,150. 

The  appellee  was  a  passenger  on  board  of  one  of  appel- 
lant's combination  grip  and  passenger  cars,  containing  open 
seats  in  the  front  part  where  the  grip  is  operated,  and,  there 
being  no  vacant  seat,  he  stood  in  the  alley,  between  the 
seats,  behind  the  gripman,  and  a  few  feet  back  from  the 
dashboard  of  the  car. 

The  car  when  going  at  full  speed — testified  by  appellee 
and  not  denied,  at  twelve  miles  an  hour — was  suddenly 
stopped  by  running  against  an  iron  man-hole  cover,  which 
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had  gotten  out  of  place  and  protruded  above  and  between 
the  tracks,  and  the  appellee  was  thrown  over  the  dashboard 
and  to  the  ground. 

The  onlv  evidence  introduced  or  offered  on  the  part  of 
the  defense  was  directed  to  the  single  question  of  the  extent 
of  the  injury  suffered  by  appellee. 

Even  though  we  did  not  regard  the  evidence  as  greatly 
preponderating  in  favor  of  the  conclusion  that  appellee's  in- 
juries were  severe  at  the  time  and  serious  in  effect  upon 
him,  we  should  be  required  to  hesitate  long  before  reversing 
the  judgment  on  account  of  excessive  damages  where  two 
so  nearly  equal  verdicts,  upon  conflicting  endence,  had  been 
returned  for  substantial  damages. 

Complaint  is  made  of  the  refusal  by  the  trial  court  to 
give  nine  of  the  instructions  asked  by  the  appellant. 

All  of  such  instructions  as  proceeded  upon  the  theory 
that  the  man-hole  covering  in  question  had  been  broken  by 
one  of  the  city  fire  engines,  were  based  upon  a  theor}'^  not 
supported  by  any  evidence  in  the  case.  Those  that  pro- 
ceeded upon  the  theory  that  there  was  no  evidence  that  the 
defendant  had  notice  that  the  covering  was  a  defective  one, 
were  properly  refused,  for  the  reason  that  the  man-hole  and 
cover  thereto,  being  apart  of  the  defendant's  track  construc- 
tion, it  was  presumptively  negligence  to  maintain  a  covering 
to  it  which  should  occasion  injury  to  its  passengers.  N.  C. 
Street  Rv.  Co.  v.  Cotton,  140  111.  486. 

Such  of  the  instructions  as  required  the  plaintiff  to  show 
what  part  of  his  injuries  were  attributable  to  the  original 
cause,  as  separated  from  those  due  to  the  lack  of  care  by  him 
in  getting  cured  of  them,  were  either  erroneous  in  whole, 
as  not  statino:  the  correct  rule  of  law  in  reo:ard  to  the  dutv 
one  who  receives  an  injury  is  under,  to  take  reasonable  care 
that  his  injuries  shall  not,  by  undue  neglect,  become  aggra- 
vated, or  were  covered  by  other  instructions  given.  And 
besides,  such  instructions  failed  to  include  the  element  that 
the  plaintiff  had  knowledge,  or  reasonable  cause  for  know- 
ing, that  he  needed  better  care  and  attention  in  getting 
cured  than  he  gave  or  caused  to  be  given  to  himself,  and 
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that  such  increased  care  and  attention  were  within  his  means 
and  power.     Kennedy  v.  Basse,  60  111.  App.  440. 

Those  instructions  that  treated  of  the  subject  of  latent 
defects,  and  notice  thereof,  were  properly  refused.  They 
were  too  broad.  In  case  of  a  latent  defect  in  one  of  the 
appliances  for  the  carriage  of  passengers,  the  question  is  not 
whether  the  carrier  had  actual  notice  of  it  sufficiently  long 
before  the  accident  to  have  corrected  and  repaired  it,  but  is 
whether,  by  the  exercise  of  that  high  degree  of  care  re- 
quired of  passenger  carriers,  it  might  have  been  discovered 
and  remedied. 

We  find  no  error  in  the  refusal  of  any  of  appellant's  in- 
structions, and  there  being  no  substantial  error  in  any  part 
of  the  record  which  has  been  brought  to  our  attention,  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 


Hickey  &  Spieker  Co.  t.  W.  S.  Bailey. 

1.  Trials  by  the  Court — Findings  Conclusive. — The  findings  of 
the  judge  when  trying  a  case  without  a  jury,  is  as  a  general  rule  con- 
clusive upon  questions  of  fact. 

Assumpsit,  upon  a  check,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
County:  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.    Affirmed.     Opinion  filed  June  29,  1896. 

Winters  &  Jackson,  attorneys  for  appellant. 
M.  L.  Thackaberry,  attorney  for  appellee. 

Mb.  Presiding  Justice;  Gary  delivered  the  opinion  of 
THE  Court. 

The  JBrst  complaint  of  the  appellant  is  that  the  motion  ta 
get  this  case  off  the  "  Short  Cause  Calendar  "  was  denied; 
but  while  the  record  does  show  very  strenuous  efforts  to 
get  the  cause  off,  it  does  not  show  that  it  was  ever  on  such 
calendar. 

You  LXVI  SD 
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The  suit  is  upon  a  check,  given  by  appellant  to  Alex.  W. 
Winter,  and  payment  stopped  by  appellant.  Winter  in- 
dorsed it  to  appellee,  but  his  title  is  conceded  to  be  only  the 
same  as  Winter's. 

The  consideration  of  the  check  was  commissions  supposed 
to  have  been  earned  by  Winter.  There  was  conflicting  evi- 
dence as  to  whether  the  commissions  were  earned,  upon 
which  the  finding  of  the  judge,  trying  the  case  without  a 
jury,  is  conclusive;  also  a  question  whether  Winter  was  en- 
titled to  commissions — he  having  no  broker's  license,  upon 
which  the  evidence  was  not  sufficient  to  take  the  case  out 
of  the  principle  of  O'Neil  v.  Sinclair,  64  111.  App.  298;  153 
111.  625. 

The  judgment  is  affirmed. 


Graham  H.  Harris  v.  The  People  of  the  State  of  Illinois. 

1.  Decrees — Suspended  by  Appeals. — When  an  appeal  from  a  decree 
dissolving  a  corporation  and  appointing  a  receiver,  is  perfected,  such 
appeal  becomes  in  effect  a  supersedeas  and  operates  as  a  stay  of  all  pro- 
ceedings to  enforce  the  execution  of  such  decree,  leaving  the  matters  in. 
the  condition  in  which  they  were  when  the  appeal  wasperfec-ted,  and  sucli 
is  the  case  without  reference  to  the  sufficiency  or  insufficiency  of  the 
appeal  bond. 

Bill  for  a  Recelyer.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1896.    Reversed.    Opinion  filed  June  10, 1896. 

Statement  of  the  Case. 

This  proceeding  was  instituted  by  the  attorney-general  of 
the  State  of  Illinois,  under  section  17  of  the  act  entitled. 
^^  An  act  to  amend  an  act  entitled  *  An  act  to  enable  asso- 
ciations of  persons  to  become  a  body  corporate  to  raise 
funds  to  be  loaned  only  among  the  members  of  such  associ> 
ations,'  in  force  July  1,  1879,  and  as  amended  by  an  act  ap- 
proved June  17,  1887,  in  force  July  1,  1887,  by  adding^ 
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thereto  certain  sections  to  be  numbered  15,  16, 17  and  18," 
which  amendatory  act  was  approved  June  16,  1891,  and  in 
force  July  1,  1891,  and  was  itself  amended  by  an  act  enti- 
tied  '^  An  act  to  amend  sections  8,  15, 16  and  17  of  an  act 
entitled  '  An  act  to  enable  associations  of  persons  to  become 
a  body  corporate  to  raise  funds  to  be  loaned  only  among 
members  of  such  associations,'  in  force  July  1,  1879,  and  as 
amended  by  an  act  approved  June  17,  1887,  in  force  July  1, 
1887,  and  as  further  amended  by  an  act  approved  June  19, 
1891,  and  in  force  July  1, 1891,"  which  last  amendatory  act 
was  approved  June  19,  1893,  and  in  force  July  1,  1893. 

Section  17  of  the  act  of  1S91  is  as  follows : 

*'  And  whenever  it  shall  appear  to  the  said  auditor  that 
said  allegations  in  said  statements  of  facts  contained  have 
been  sustained  by  such  examination,  and  that  the  assets  of 
any  such  association  incorporated  or  doing  business  in  this 
State  are  insufficient  to  justify  the  continuance  of  business 
of  such  association,  he  shall  communicate  the  fact  to  the 
directors  of  such  association.  Such  directors  shall  be  al- 
lowed sixty  days  within  which  to  make  the  assets  suffi- 
cient,, and  in  case  such  assets  are  not  made  sufficient  within 
the  time  herein  provided,  then  the  auditor  shall  report  the 
same  to  the  attorney-general,  whose  duty  it  shall  then  be- 
come to  apply  to  the  Circuit  Court  of  the  county  in  which 
the  principal  office  of  said  association  shall  be  located,  for 
an  order  requiring  it  to  show  cause  why  the  business  of  such 
association  shall  not  be  closed,  and  the  court  shall  thereupon 
proceed  to  hear  the  allegations  and  proofs  of  the  respective 
parties,  either  in  open  court  or  upon  a  reference  to  a  master 
in  chancery;  and  in  case  it  shall  appear  to  the  satisfaction 
of  said  court  that  the  assets  and  funds  of  said  association 
are  not  sufficient,  as  aforesaid,  the  court  shall  decree  a  dis- 
solution of  the  said  association  and  distribution  of  its  assets." 

By  the  act  of  June  19,  1893,  the  above  quoted  section  is 
amended  so  as  to  read  as  follows : 

"  And  whenever  it  shall  appear  to  said  auditor  that  the 
assets  of  any  such  association,  incorporated  or  doing  busi- 
ness in  this  State,  are  insufficient  to  justify  the  continuance 
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of  business  of  such  association,  or  that  it  is  conducting  its 
business,  in  whole  or  in  part,  contrary  to  law  or  in  an  un- 
safe manner,  he  shall  communicate  the  fact  by  mail,  ad- 
dressed to  the  president  and  secretary  of  such  association; 
the  mailing  of  such  notice  shall  be  deemed  sufficient  evi- 
dence and  notice;  such  association  shall  be  allowed  sixty 
days  within  which  to  make  the  assets  sufficient,  or  correct 
such  illegal  practices;  and,  in  case  such  assets  are  not  made 
sufficient  or  such  illegal  practices  corrected  within  the  time 
herein  provided,  then  the  auditor  shall  report  the  same  to 
the  attorney-general,  whose  duty  it  shall  then  become  to 
apply  to  the  Circuit  Oourt  of  the  county  in  which  the  prin- 
cipal office  of  such  association  may  be  located,  or  to  any  of 
the  judges  of  said  court,  in  the  name  of  the  people  of  this 
State,  on  the  relation  of  said  auditor,  for  an  order  requiring 
such  association  to  show  cause  whv  the  business  of  such  as- 
sociation  shall  not  be  closed,  or  for  an  injunction  restraining 
such  association  from  doing  further  business,  which  applica- 
tion may  be  made  either  in  term  time  or  in  vacation,  in  the 
manner  now  provided  for  obtaining  injunction,  except  no 
bond  should  be  reqi^ired  from  said  auditor  in  obtaining  such 
injunction.  The  court  shall  thereupon  proceed  to  hear  the 
allegations  and  proofs  of  the  respective  parties,  either  in 
open  court  or  by  reference  to  a  master  in  chancery;  and,  in 
case  it  shall  appear  to  the  satisfaction  of  said  court  that  the 
assets  and  funds  of  said  association  are  not  sufficient,  as 
aforesaid,  or  that  such  association  has  been  conducting  its 
business,  in  whole  or  in  part,  contrary  to  law,  the  court  may 
decree  a  dissolution  of  said  association  and  the  distribution 
of  the  assets,  and  may  appoint  a  receiver  for  such  associa- 
tion, with  full  power  to  do  all  acts  necessary  to  close  the 
afiFairs  of  such  association,  and  for  the  proper  distribution 
of  its  assets." 

The  bill  filed  by  the  attorney-general  was  against  the 
Continental  Investment  and  Loan  Association,  of  which 
Graham  H.  Harris,  the  appellant,  was  and  is  the  secretary. 
To  that  bill,  the  Investment  and  Loan  Association  filed  an 
answer,  and  upon  the  issues  thus  formed  the  case  was  re- 
ferred to  a  master  for  hearing. 
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Thereafter,  on  April  8,  1856,  the  matter  came  on  to  be 
heard  upon  the  report  of  the  master  and  exceptions  of  the 
defendant  thereto,  and  a  decree  was  entered  which  ad- 
judged a  dissolution  of  the  corporation,  and  ordered : 

''  That  William  Fogarty,  of  the  city  of  Chicago,  is  hereby 
appointed  receiver  to  all  the  property  rights  and  credits, 
and  choses  in  action  of  said  defendant,  and  is  authorized 
and  empowered  to  receive  and  collect  all  outstanding  debts 
and  effects  of  the  defendant,  and  to  recover  the  same  in  any 
proper  form  of  action,  and  to  collect  and  receipt  for  any  of 
the  assets  of  said  company,  and  to  release  by  any  proper 
form  of  conveyance,  any  mortgage  given  it  upon  payment 
of  the  amount  secured  therebv." 

From  that  decree  the  Continental  Investment  and  Loan 
Association  prayed  an  appeal  to  the  Supreme  Court  of  the 
State  of  Illinois,  which  was  allowed  upon  its  filing  within 
twenty  days  an  appeal  bond  in  the  penal  sum  of  $500,  and 
a  certificate  of  evidence  within  thirty  days.  On  the  same 
day  that  this  decree  was  entered,  the  Investment  and  Loan 
Association  filed  its  bond  in  pursuance  of  the  order  allow- 
ing the  appeal,  which  bond  was  thereupon  approved  by  the 
court. 

On  April  16,  1896,  William  Fogarty,  who  was  appointed 
receiver  under  the  above  mentioned  decree,  filed  a  report 
stating  that  he  had  demanded  possession  of  the  assets  of  the 
said  Continental  Investment  and  Loan  Association  from 
Graham  H.  Harris,  secretary  of  said  association,  and*  that 
said  Harris  had  refused  to  deliver  possession  of  said  prop- 
erty and  assets  to  him,  the  said  William  Fogarty.  There- 
upon, on  April  18, 1896,  the  court  entered  an  order  direct- 
ing Graham  H.  Harris,  the  appellant,  to  show  cause  why 
said  property  and  effects  should  not  be  turned  over  to  said 
William  Fogarty,  and  why  he,  said  Harris,  should  not  be 
attached  for  contempt  of  court. 

Thereafter,  on  April  20,  1896,  appellant  answered  said 
rule,  and  therein  set  up  the  decree  of  April  8,  1896,  and 
stated  that  pursuant  to  the  order  allowing  the  appeal  from 
said  decree,  said  Investment  Company  did  on  April  8,  1896, 
file  its  bond,  which  bond  was  approved  by  the  court. 
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The  matter  coming  on  to  be  heard  upon  the  rule  to  show 
cause,  and  the  answer  of  Graham  H.  Harris  thereto,  the 
court  entered  an  order  finding  said  Harris  guilty  of  con- 
tempt in  refusing  to  turn  over  the  assets  of  said  Conti- 
nental Investment  Company  to  said  Fogarty,  and  ordering 
that  said  Harris  be  committed  to  the  county  jail  of  Cook 
county,  there  to  remain  until  he  shall  signify  to  the  court 
that  he  is  willing  to  comply  with  its  order  directing  him  to 
turn  over  its  property  and  assets   to  said  receiver,   and 
further  ordered  that  said  Harris  be,  and  is  hereby,  enjoined 
from  paying  out  any  moneys  belonging  to  said  society,  and 
from  collecting  any  moneys  due  said  society,  and  from  trans- 
acting any  business  whatsoever  on  behalf  of  said  society,  and 
from  interfering  in  any  manner  with  the  property  and  as- 
sets of  said  society,  and  that  he  be  and  is  further  restrained 
from  acting  in  any  manner  on  behalf  of  said  society  until 
the  further  order  of  this  court. 

From  that  order  Harris  prayed  and  w^as  allowed  an  appeal 
to  this  court,  and  that  appeal  presents  the  question  which 
this  court  is  now  called  on  to  determine. 

Thomas  A.  Moean  and  William  Brace,  attorneys  for 
appellant. 

M.  T.  Moloney,  Attorney-General,  for  appellee;  T.  J.  Sco- 
field,  M.  L.  Newell  and  A.  W.  O'Harra,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  presented  on  this  appeal  is  whether  the  ap- 
peal by  the  Continental  Loan  and  Investment  Co.  from  the 
final  decree  entered  against  it  suspended  the  operation  of 
that  portion  of  the  decree  which  appointed  William  Fogarty 
receiver  of  the  assets  of  said  company;  that  is  to  say,  did  the 
appeal  susi>end  the  operation  of  the  entire  decree,  or  of  only 
a  portion  thereof  ? 

If  the  operation  of  only  a  portion  of  a  decree  is  suspended 
by  an  appeal  from  all  of  it,  the  question  arises,  how  one  is 
to  determine  what  that  portion  is. 
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We  have  not  here  to  decide  what  the  effect  of  an  appeal 
from  a  final  decree  would  be  upon  an  interlocutory  decree 
appointing  a  receiver,  entered  prior  to  the  final  decree. 

The  receiver  in  this  case  was  appointed  by  the  final  de- 
cree, and  it  alone. 

Decrees  of  the  chancellor  were  originally  final  and  con- 
clusive. Before  the  year  1581,  no  appeal  from  his  decisions 
seems  to  have  ever  been  allowed.  As  the  court  of  chancery 
increased  in  importance  and  came  to  be  the  principal  tri- 
bunal for  deciding  questions  of  property,  it  became  obvious 
that  appeals  from  its  decisions  should  be  allowed,  and  al- 
though the  jurisdiction  of  the  House  of  Lords  to  hear  appeals 
from  the  High  Court  of  Chancery  and  to  reverse  its  decrees 
was  long  and  warmly  contested,  so  eminent  a  jurist  as  Chief 
Justice  Hale,  writing  an  elaborate  treatise  for  the  purpose 
of  showing  that  the  House  of  Lords  could  not  rightfully  ex- 
ercise such  a  jurisdiction;  yet  its  authority  and  power  in  this 
regard  was  finally  firmly  established. 

During  this  contest  it  was  necessary  that  the  House  of 
Lords,  for  the  purpose  of  sustaining  th^  jurisdiction  which 
it  claimed,  should  prohibit  respondents  from  taking  any  steps 
in  the  court  of  chancery,  in  the  cause,  pending  the  appeal, 
whatever  injury  the  appellee  might,  in  consequence,  sustain. 
As  appeals  were  allowed  from  interlocutory  as  well  as  final 
orders  and  decrees,  and  as  it  was  the  law  of  the  Appellate 
Court  that  the  mere  presentation  of  an  appeal  to  the  House 
of  Lords  suspended  all  proceedings  in  the  court  below,  great 
hardship  and  much  inconvenience  to  suitors  was  occasioned 
by  this  rule,  operating  as  it  did  upon  all  kinds  of  appeals. 

Finally,  it  was  held  by  the  chancellor  that  his  jurisdiction 
in  case  of  an  appeal,  was  suspended  only  as  to  the  matter 
appealed  from,  and  was  not  suspended  so  as  to  prevent  a 
proceeding  as  to  any  other  matters  in  the  cause.  This  pre- 
cedent, followed  by  other  chancellors,  was  finally  firmly  es- 
tablished, and  by  auction  of  the  lords  themselves.  Upon  the 
matter  of  the  petition  of  Thomas  Burke,  Esq.,  and  other 
appellants,  against  Dominic  Browne,  Esq.,  respondent.  Lord 
Walsingham  reportedfrom  the  Lords' committee,  appointed  to 
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consider  the  petition,  ^'  that  the  committee  had  met  and  con- 
sidered the  petition,  and  heard  counsel  on  both  sides,  and 
had  directed  him  to  report  that  it  appears  to  the  committee 
that  according  to  very  ancient  practice  in  this  House,  appeals 
to  this  House  were  considered  by  the  House  as  staying  pro- 
ceedings in  the  courts  of  equity,  the  orders,  judgments  or 
decrees  of  which  had  been  called  in  question  by  such  appeals; 
and  that  such  practice,  in  very  remote  times,  might  obtain 
without  much  inconvenience  in  the  administration  of  justice; 
The  committee,  however,  find  that  for  a  very  long  course  of 
years  past,  the  courts  of  equit}^  have  never  forborne  to  pro- 
ceed notwithstanding  appeals  against  their  orders,  decrees  or 
judgments;  and  with  knowledofe  that  such  appeals  had  been 
lodged  in  this  House,  except  in  cases  in  which  their  judicial 
discretion  has  induced  them,  upon  the  application  of  parties 
interested,  to  stay  or  modify  such  proceedings  on  account  of 
such  appeals;  and  that  such  habitual  practice  of  the  courts 
of  equity  hath  frequently  and  repeatedly  fallen  within  the 
knowledge  and  under  the  observation  of  this  House,  whilst 
the  appeals  were  depending  therein.  The  committee,  there- 
fore, conceive  that,  according  to  the  present  practice  of  this 
House,  appeals  do  not  stay  proceedings  in  such  courts  in  the 
causes  in  which  appeals  are  made,  and  that  such  causes  may 
be  proceeded  on  in  the  courts  of  equity,  unless  such  courts 
should  make  order  thereon  to  the  contrary,  in  causes  in 
which  they  may  be  applied  to  for  that  purpose;  or  unless  in 
special  cases  this  House  should  interpose  by  special  order, 
and  the  committee,  attending  to  the  nature  of  the  proceed- 
ings in  courts  of  equity,  and  the  numerous  appeals,  which  in 
each  cause  may  be  lodged  in  this  House  against  the  orders 
and  decrees  of  the  court,  and  the  effect  which  the  suspension 
by  appeals  of  their  proceedings  must  have,  are  of  opinion 
that  the  practice  as  now  understood,  can  not  be  departed 
from  without  introducing  consequences  the  most  oppressive 
to  the  suitors  in  courts  of  equity,  and  the  utmost  inconven- 
ience in  the  administration  of  justice  in  such  courts." 

Which  report,  being  read  by  the  clerk,  Avas  agreed  to  by 
the  House,  and  resolved  accordingly. 
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The  practice  of  allowing  appeals  from  orders  and  decrees 
of  the  court  of  chancery,  whether  interlocutory  or  final, 
originally  prevailed  in  the  State  of  New  York.  The  effect 
of  such  appeals  was  considered  by  Chancellor  Kent,*in  Green 
V.  Winter,  1  Johns.  Ch.  77.  In  that  case  a  decree  had  been 
made,  allowing  the  defendant  certain  sums  of  money,  and 
ordering  that  the  cause  be  referred  to  a  master  to  take  and 
state  an  account  of  the  amount  due  to  the  plaintififs  from  the 
defendant.  From  this  decree  an  appeal  was  taken,  and  a 
petition  was  filed  in  the  chancery  court,  stating  that  the 
master  before  whom  the  account  was  ordered  to  be  taken, 
considered  the  appeal  as  suspending  the  execution  of  that 
order;  that  the  defendant  was  directed  to  pay  the  costs  in 
the  several  cases  mentioned,  and  on  the  dismissal  of  the 
appeal  theretofore  entered  by  the  defendant;  the  whole  of 
which  costs,  amounting  to  $171.75,  were  unpaid,  and  the  de- 
fendant was  committed  for  a  contempt  for  the  non-payment. 
The  petitioner  prayed  that  the  cause  might  proceed,  not- 
withstanding the  last  appeal;  and  further,  that  the  defend- 
ant might  be  directed  to  execute  a  conveyance  of  the  trust 
estate  mentioned  in  the  pleadings,  and  also  to  deliver  over 
and  assign  certain  papers  and  documents  mentioned. 

Chancellor  Kent,  in  deciding  the  matter,  said  :  '*  I  believe 
the  practice  in  this  court  has  always  been  according  to  the 
more  ancient  opinion  in  the  English  Chancery,  and  the  ap- 
peal has  been  considered  as  a  stay  of  proceedings.  *  *  * 
My  conclusion  is  that  an  appeal  does,  in  the  first  instance, 
stay  proceedings  on  the  point  appealed  from,  and  that  if  the 
party  wishes  to  proceed,  notwithstanding  the  appeal,  he 
must  make  application  to  the  chancellor  for  leave  to  pro- 
ceed; and,  unless  the  Court  of  Errors  should,  at  the  time, 
be  actually  in  session,  and  in  possession  of  the  cause,  it 
must  rest  in  the  discretion  of  this  court  to  determine 
whether  the  application  ought  to  prevail.  The  difference, 
then,  between  the  English  practice  and  ours,  is,  that  by  the 
former  the  plaintiff  must  apply  for  an  order  to  stay  the 
proceedings;  but  here,  the  defendant  must  apply  for  leave 
to  proceed." 
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In  that  case,  the  application  for  leave  to  proceed  and  for 
an  order  on  the  trustee  to  convey,  was  denied,  with  costs. 

In  Messonnier  v.  Kauman,  3  Johns.  Ch.  65,  the  court 
gave  leave,  notwithstanding  an  appeal,  to  proceed  in  the 
cause  below  by  a  reference  to  a  master  to  ascertain  the  sum 
due,  etc. 

In  Kiggs  V.  Murray,  3  Johns.  Ch.  161,  the  court  held  that 
it  rests  in  the  discretion  of  the  court  to  determine  when 
and  to  what  extent  the  mere  fact  of  filing  an  appeal  shall 
be  a  supersedeas  to  all  further  proceedings. 

In  Hart  v.  The  Mayor,  etc.,  of  Albany,  3  Paige  Ch.  381, 
in  speaking  of  the  effect  of  the  provisions  of  the  revised 
statutes  of  New  York  in  respect  to  appeals  from  decrees 
and  orders  of  courts  of  equity,  it  is  said :  "  The  only  differ- 
ence," therefore,  between  the  practice  here  and  in  Eng- 
land, at  the  time  of  the  adoption  of  the  revised  statutes, 
was,  that  in  England  the  appellant  was  compelled  to  ob- 
tain an  order  to  stay  the  proceedings  in  the  suit  as  to 
the  matter  of  the  appeal;  but  here  the  application  came 
from  the  respondent  to  proceed,  notwithstanding  the  ap- 
peal. One  of  the  evils  of  our  practice  was,  that  the  appeal 
suspended  the  proceedings  in  all  cases  in  the  first  instance, 
without  giving  to  the  respondent  any  adequate  security  for 
his  debt  or  costs.  Another  was  that  the  chancellor  pos- 
sessed an  unlimited  discretion,  and  might  deprive  the  appel- 
lant of  the  benefit  of  his  appeal,  in  any  case,  by  permitting 
the  respondent  to  proceed  and  enforce  the  order  or  decree 
of  the  court  below  before  the  appellant  could  obtain  a 
hearing  before  the  court  of  dernier  ressort  The  object, 
therefore,  of  the  revisers,  was  to  take  from  the  chancellor, 
in  all  cases  where  it  could  be  done  without  injury  to  the 
rights  of  suitors,  the  discretionary  power  of  permitting  the 
party  to  proceed  in  the  suit  notwithstanding  the  appeal, 
and  at  the  same  time  to  furnish  to  the  respondent  an  ad- 
equate remedy  against  the  injurious  consequences  of  the 
delay." 

The  mode  of  appeal  from  the  court  of  chancery  to  the 
House  of  Lords  was  by  the  presentation  of  a  paper  peti- 
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tion,  which  appeal,  as  we  have  before  said,  might  be  taken 
from  an  interlocutory  as  well  as  a  final  decree,  and  which 
appeal  and  right  of  the  Lords  to  take  jurisdiction  and  sus- 
psnd  all  proceedings  in  the  court  below,  was  based,  not  upon 
any  statute,  but  upon  a  right  assumed  by  the  House  of 
Lords  as  the  supreme  judicial  tribunal  of  the  nation,  and  as 
such  tribunal,  it  was  the  settled  rule  of  the  House  of  Lords 
upon  appeals  always  to  give  such  a  decree  as  the  court  be- 
low ought  to  have  given;  indeed,  it  is  said  that  this  was 
the  great  and  leading  maxim  in  their  system  of  appellate 
jurisprudence,  and  instances  are  accordingly  very  frequent 
in  which  the  Lords  on  appeals  from  interlocutory  orders  in 
chancery,  have  reversed  the  order  and  decided  finally  on 
the  merits.  Barton's  Suits  in  Equity,  p.  167;  Mulford  <fe 
Tyler's  Plead.  &  Prac.  in  Eq.,  p.  489;  LeGuen  v.  Gouver- 
neur  &  Kemble,  1  Johnson's  Cases,  436,  507,  508;  Leigh- 
ton  V.  Sir  Edward  Leighton,  1  Peere  Williams,  671;  2 
Daniel's  Prac,  p.  1491;  Canons  of  St.  Paul's  v.  Crickett,  2 
Vesey,  Jr.,  563,  note  4. 

It  is  apparent  the  rule  existing  in  England  and  in  the 
State  of  New  York  at  an  early  day  as  to  the  effect  of  ap- 
peals from  decrees  and  orders  of  the  courts  of  chancery  upon 
proceedings  upon  the  cause  as  it  existed  at  the  time  of  the 
appealing  and  subsequent  proceedings  attempted  therein, 
throws  little  light  upon  the  effect  of  an  appeal  in  this  State, 
in  which  such  procedure  is  regulated  by  constitution  and 
statute,  and  in  which,  except  in  a  few  instances,  appeals  are 
only  allowed  from  final  decrees.  In  Smith  v.  Chytraus,  152 
111.  664,  an  appeal  from  a  decree  of  a  court  of  chancery,  the 
Supreme  Court  said : 

*'  When  an  appeal  is  perfected,  the  jurisdiction  and  con- 
trol of  the  court  below  cease,  and  the  appeal  becomes  a 
sripersedeas^  or  a  stay  of  all  proceedings  to  enforce  the  execu- 
tion of  the  judgment  or  decree." 

With,  so  far  as  we  are  aware,  but  few  exceptions  in  this 
country,  the  authorities  are  that  a  properly  perfected  appeal 
from  all  of  a  final  decree  suspends  entirely  the  execution  of 
such  decree.    Black  on  Judgments,  Sec.  243;  Elliott  on  Ap- 
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pellate  Procedure,  Sec.  541;  Boynton  v.  Foster,  7  Mec.  415; 
Levi  V.  Karrick,  15  Iowa,  444;  Turner  v.  First  Kat'l  Bank, 
30  la.  191;  Carraichael  v.  Vandobur,  51  la.  225;  Lewis  v. 
Lewis,  20  Mo.  App.  546;  Townsend  v.  Townsend,  60  Mo. 
246;  Elgin  Lumber  Co.  v.  Langman,  23  111.  App.  250. 

It  is  said  that  by  the  suspension  of  the  execution  of  a 
final  decree  the  decree  itself  is  not  thereby  vacated,  and 
that  whatever  burdens,  charges  or  liens  are  created  by  it, 
notwithstanding  the  appeal,  yet  remain.  As  a  rule,  the 
appeal  suspends  action  upon  the  decree,- leaving  the  parties  in 
the  condition  in  which  they  were  at  the  time  the  appeal 
was  perfected.     Elliott  on  Appellate  Procedure,  Sec.  546. 

Title  vested  by  a  decree  is  not  divested  by  an  appeal  there- 
from; it  is  therefore  urged,  in  the  present  case,  that  as  the 
decree  of  the  Circuit  Court  appointing  a  receiver  and  direct- 
ing that  all  the  property  of  the  investment  company  be 
transferred  to  him,  with  power  to  sell  and  dispose  of  the 
same,  that  the  title  to  such  property  eo  insiunti  passed  at 
the  entering  of  the  decree  appointing  the  receiver,  and  was 
not  divested  by  the  apj^al  subsequently  perfected;  that 
therefore  the  Circuit  Court,  notwithstanding  the  perfection 
of  the  appeal  from  such  decree,  has  power  to  compel  the 
invQstment  company  and  its  secretary,  appellant,  to  trans- 
fer the  property  of  such  investment  company  to  the  receiver, 
to  whom  such  property  belongs.  In  support  of  such  con- 
tention the  case  of  Penn  Mutual  Life  Insurance  Company 
V.  Semple,  38  N.  J.  Eq.  314,  is  cited.  That  case  arose  upon 
a  bill  to  foreclose  a  mortgage;  in  the  course  of  the  proceed- 
ings a  controversy  was  had  as  to  the  ownership  of  some 
machinery  on  the  mortgaged  property,  upon  which  machin- 
ery a  judgment  creditor  had  levied.  The  court  held  that  the 
judgment  creditor  was  entitled  to  sell  under  his  execution 
such  machinery.  From  this  portion  of  the  decree  of  the 
court,  the  complainant,  the  mortgagee,  appealed  and  applied 
to  the  court,  asking  it  to  restrain  the  judgment  creditors 
from  disposing  of  such  machinery  pending  the  appeal,  and 
that  a  receiver  be  appointed,  which  application  was 
granted. 


First  District — March  Term,  1896.       317 

Harris  v.  The  People. 

So  far  from  this  being  an  authority  supporting  the  con- 
tention of  appellee,  if  anything,  it  is  the  reverse.  The  re- 
straining order  was  granted  and  the  receiver  appointed,  not 
at  the  instance  of  appellee,  but  of  appellant. 

In  Beard  v.  Ar buckle,  19  W.  Va.  145,  all  that  the  court 
held,  and  by  the  appointment  of  a  receiver  after  the  perfec- 
tion of  an  appeal  did,  was  to  attempt  to  preserve  the  prop- 
erty, on  the  petition  of  the  creditors,  so  that  it  might  be 
forthcoming  to  answer  their  demands.  There  was  no  at- 
tempt to,  and  the  court  did  not  in  its  order  appointing  a 
receiver,  affect  anything  covered  by  the  supersedeas. 

The  decree  appealed  from  has  been  for  the  sale  of  the 
debtor's  land.  The  receiver  was  ordered,  upon  petition  of 
creditors,  it  would  seem  not  parties  to  the  original  litiga- 
tion, to  take  charge  of  the  rents  and  profits,  which,  so  far  as 
appears,  were  not  involved  in  the  litigation  or  decree  from 
which  the  appeal  was  taken. 

The  case  of  Hutton  v.  Lockridge,  27  W.  Va.  428,  is  very 
similar  to  that,  before  mentioned,  of  Beard  v.  Arbuckle. 

It  is  quite  true,  as  is  said  in  Beach  on  Keceivers,  Sec.  46, 
and  in  High  on  Receivers,  Sec.  29,  that  where  an  appeal  is 
taken  from  an  order  or  decree  appointing  a  receiver,  the  re- 
ceiver is  not  by  such  appeal  discharged  or  removed.  As 
before  stated,  the  perfection  of  an  appeal  suspends  the  exe- 
cution of  the  decree  appealed  from,  leaving  the  matters  in 
the  condition  in  which  they  were  when  the  appeal  took  effect; 
and  while  the  receiver  can  not,  after  the  appeal,  proceed  to 
divest  the  appellant  of  property  in  its  possession,  it  is  prob- 
ably likewise  the  case  that  the  appellant  can  not  take  from 
the  receiver,  property,  the  possession  of  which  he  had  ac- 
quired before  the  appeal  began  to  operate  as  a  supersedeas. 

Appellee  contends  that  the  court  below  was,  after  the  ap- 
peal, proceeding  only  to  preserve  the  status  in  quo. 

The  statvs  in  quo  was  that  the  Investment  Company  was 
in  possession  of  its  assets;  and  that  appellant  was  at  liberty 
to  discharge  his  duties  as  its  secretary;  this  status  the  court 
undertook  to  disturb  by,  after  the  appeal  compelling  the 
company  to  yield  possession  of  its  property  to  a  receiver. 
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enjoining  its  secretary,  the  appellant,  from  acting  in  any 
way  in  behalf  of  the  company. 

With  whether  the  bond  upon  which  an  appeal  from  the 
final  decree  was  allowed,  was  sufficient,  we  have  nothing  to 
do.  The  perfected  appeal  operated  as  a  supersedeas,  whether 
the  bond  was  sufficient  or  insufficient. 

If  the  court  below  allowed  an  appeal  upon  an  insufficient 
bond,  the  remedy  of  the  people  is  not  by  a  disregard  of  the 
perfected  appeal. 

The  order  of  the  Circuit  Court  appealed  from,  as  well 
that  portion  enjoining  appellant  as  that  committing  him  to 
jail,  is  reversed. 


Pennsylvania  Company  y.  Sarah  Cohen. 

1.  iNSTRUcrnONS—Dtrecfing  Jury  How  to  Find,  etc, — The  giving  of 
an  instruction  that  if  the  juiy  believe  from  the  evidence  that  the  plaint- 
iff has  made  out  his  case  as  charged  in  his  declaration,  the  jury  should 
find  for  him,  has  been  repeatedly  sanctioned  by  the  Supreme  Ck>urt. 

2.  Presumptions — Actions  for  Lost  Baggage. — In  an  action  against 
a  carrier  for  the  loss  of  goods  from  a  trunk,  evidence  that  the  trunk  be- 
came and  was  broken  while  in  the  possession  of  such  carrier,  is  such 
evidence  as,  unexplained,  warrants  an  inference  that  the  articles  lost 
from  the  trunk  were  lost  at  the  time  of  such  breakage. 

8.  Witness — Not  to  be  Impeached  by  the  Party  Calling  Him.— A 
party  can  not  impeach  the  character  of  his  own  witness,  or  overcome 
his  testimony  by  a  mere  denial  of  its  truthfulness  by  counsel. 

Trespass  on  the  Case,  for  lost  baggage.  Appeal  from  the  Superior 
Court  of  Ckx)k  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1896.  Affirmed.  Opinion 
filed  June  29,  1896. 

George  Willard,  attorney  for  appellant. 
Byam  &  Weinschenk,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  was  an  action  by  a  passenger  to  recover  for  lost  bag- 
gage. 

The  defendant  introduced  much  evidence  tending  to  show 
that,  although  the  plaintifTs  trunk  was  found  to  be  in  a 
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broken  condition  while  in  appellant's  possession,  yet  nothing 
was  lost  therefrom  during  the  time  appellant  had  charge  of 
the  same. 

Upon  this  question  of  fact  we  are  not  disposed  to  disturb 
the  finding  of  the  jury,  approved  as  it  has  been  by  the  judge 
before  whom  the  cause  was  tried. 

Appellant  asked  for  four  instructions,  in  each  of  which 
the  jurors  were  to  be  told  that  unless  they  were  "  able  to  de- 
termine and  believe  from  all  the  evidence,  and  upon  their 
oaths,"  certain  things,  they  should  find  for  the  defendant. 

It  is  suflBcient  in  a  jury  trial  that  the  jury  believe  from 
the  evidence;  such  belief  authorizes  them  to  find  as  to  dis- 
puted questions  of  fact. 

The  jury  do,  for  the  purposes  of  the  issue,  determine 
questions  of  fact,  but  they  do  so  under  the  instructions  of 
the  court,  upon  their  belief  from  the  evidence. 

Nor  ought  the  jury  to  have  been  instructed,  as  requested 
by  the  defendant,  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  Pennsylvania  Company  negligently 
caused  the  trunk  to  be  broken.  It  was  suflBcient,  in  this 
regard,  if  the  jury  believed  from  the  evidence  that  the  .trunk 
was  broken  through  the  negligence  of  the  defendant. 

The  remarks  of  the  plaintiff's  counsel,  while  irrelevant 
and  unfair,  were  not  so  objectionable  as  to  warrant  a  re- 
versal of  the  judgment. 

The  jury  was  fairly  instructed,  and  the  judgment  of  the 
Superior  Court  is  aflBrnaed. 

Mr.  Justice  Waterman  ok  rehearing. 

Upon  petition  for  a  rehearing  our  attention  is  called  to 
the  fact  that  evidence  spoken  of  by  this  court  as  having  been 
introduced  by  the  defendant,  was  offered  by  the  plaintiff. 
We  were  misled  by  the  fact  that  the  numerous  depositions 
taken  on  behalf  of  the  defendant  were  read  in  evidence  by 
the  plaintiff. 

The  Supreme  Court  of  this  State  has  repeatedly  sanctioned 
the  giving  of  an  instruction  that  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  has  made  out  his  case  as 
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charged  in  his  declaration,  then  the  jury  shall  find  for  him. 
Am.  Cent.  Ins.  Co.  v.  Rothschild,  82  111.  166;  O.  &  M.  Ry. 
Co.  V.  Porter,  92  111.  437. 

It  is  not  within  our  province  to  reverse  such  holding. 

It  was  not  necessary  in  such  instruction  to  limit  the  right 
to  recover  to  the  amended  declaration;  the  cajase  was  tried 
upon  the  entire  declaration. 

The  counts  first  filed  were  sufficient  to  sustain  the  verdict, 
no  objection  thereto  on  account  of  variance  having  been 
made. 

Evidence  that  the  trunk  became  and  was  broken  while  in 
the  possession  of  the  defendant,  was  such  evidence  as,  un- 
explained, would  warrant  an  inference  that  articles  lost 
from  the  trunk  were  lost  therefrom  at  the  time  of  such 
breakage. 

It  is  the  case  that  a  party  can  not  impeach  the  character 
of  his  own  witnesses,  or  overcome  their  testimony  by  mere 
denial  by  counsel  of  its  truthfulness.  In  the  present  case 
the  plaintiff  made  no  attempt  to  impeach  the  character  of 
any  of  her  witnesses;  her  counsel  did  criticise  the  testimony 
of  one,  by  reference  to  what  the  witness  did  not  say. 
Counsel  carefully  refrained  from  accusing  the  witness  of 
speaking  untruthfully. 

The  thirteenth  instruction  asked  by  defendant  might 
properly  have  been  given;  if  error  to  refuse  it,  it  was  not  of 
so  grave  a  nature  as  to  require  a  reversal  of  the  judgment 
in  this  case,  in  which  the  preponderance  of  the  evidence  is 
clearly  with  the  plaintiflf.     Judgment  affirmed. 
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1.  Corporations— I.ia6i7i72/  of  Stockholders  for  the  Debts  of  the 
Company, —K  stockholder,  to  whom  stock  is  issued  as  full  paid,  in 
exchange  for  property  of  known  less  value  than  the  nominal  value  of 
the  stock,  is  liable  to  the  creditors  of  a  corporation  for  the  difference,  and 
this  is  so  even  in  the  absence  of  fraud. 

Me.  Justice  Waterman  dissenting. 
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Bill  bj  Creditors  of  a  Corporation  agrainst  Stockholders,  etc.— 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon.  Oliver  H. 
HoBTON,  Jud^e,  presiding.  Heard  in  this  court  at  the  March  term,  1806. 
Reversed  and  remanded.    Opinion  filed  June  29,  1896. 

Walker  &  Eddy,  Moban,  Kraus  &  Mayer  and  Winston 
&  Meagher,  solicitors  for  appellants;  Edwin  Walker,  T.  A. 
MoRAN  and  J.  F.  Meagher,  of  counsel. 

Herrick,  Allen,  Boyesen  &  Martin,  Green,  Robbins  & 
Honore,  James  L.  High,  Edwin  Burritt  Smith  and  Wilson, 
Moore  &  McIlvaine,  attorneys  for  appellees. 

4 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

This  case  presents  a  question,  arising  not  infrequently,, 
and  of  great  and  permanent  interest. 

It  was  once  decided  in  this  court,  but  without  the  aid  of 
the  exhaustive  argument  that  is  now  presented,  and  with- 
out that  degree  of  consideration  which  we  have  now  given 
it;  and  if  that  decision  was  wrong,  we  ought  not  to 
follow  it. 

That  q.uestion  is  whether — in  the  absence  of  fraud — 
stockholders  to  whom  stock  is  issued  as  full  paid,  in  ex- 
change for  property  of  known  less  value  than  the  nominal 
value  of  the  stock,  can  be  made  liable  to  creditors  of  the 
corporation  for  the  difiference. 

It  has. never,  so  far  as  we  are  advised,  been  expressly  de- 
cided in  this  State  that  stock  could  be  paid  for  in  anything 
but  money. 

It  is  assumed,  in  Coleman  v.  Howe,  154  111.  458,  that  it 

may. 

Referring  to  Section  7  of  the  Corporation  Act,  we  said  in 
Ailing  V.  Wenzell,  35  111.  App.  246,  that  "  it  probably  never 
entered  into  the  contemplation  of  the  legislature  that  stock 
in  a  corporation  was  to  be  issued  by  it  for  any  other  con- 
sideration than  money  equal  to  the  par  of  the  stock,  paid 
or  liable  to  be  called  for  as  provided  in  that  section." 

That  probability  would  seem  to  be  increasecji  when  it  is 
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seen  that  as  to  railroads  and  limited  partnerships,  express 
provisions  are  made  for  contributions  in  property.    Art. 

II,  Sec.  13,  Cons.;  Ch.  114,  Sec.  22  and  Ch.  84,  Sees.  2  and  7, 
R.  S. 

Without  denying  that  payment  for  stock  might  be  made 
in  property,  we  held  in  Thayer  v.  El  Plomo  Mining  Co.,  40 

III.  App.  344,  that  as  to  creditors  it  was  payment  only  to 
the  extent  of  the  value  of  the  property;  and  that  "no 
fiction,  however  innocently  adopted  among  themselves  (the 
stockholders)  is  a  defense  against  creditors."  Disquisitions 
upon  questions  of  fraud  and  trust,  upon  the  knowledge 
creditors  had  of  the  terms  upon  which  stock  had  been 
issued,  or  as  to  what  they  relied  upon  for  payment,  do  not 
fieem  pertinent  to  the  question  whether  creditors  are  en- 
titled to  an  enforcement  of  the  simple  and  unambiguous 
words  in  Sec.  25,  Ch.  32,  that  "each  stockholder  may  be 
required  to  pay  his  jyro  rata  share  of  such  debts  or  liabili- 
ties to  the  extent  of  the  unpaid  portion  of  his  stock,  after 
exhausting  the  assets  of  such  corporation." 

In  the  case  last  cited,  we  regard  the  words  "  unpaid  por- 
tion," as  having  reference  to  an  actual,  not  constructive, 
fact;  an  equivalent  in  value  was  payment;  anything  short 
of  an  equivalent  in  value  was  payment;  and  so  we  directed 
that  "  an  account  should  be  taken,  and  the  ratio  of  payment 
ascertained." 

And  in  Ailing  v.  Wenzell,  27  111.  App.  511,  we  held  that 
stockholders  from  whom  the  corporation  had  accepted  projv 
erty  in  payment,  were,  in  stating  an  account,  entitled  to 
credit  for  the  value  of  the  property;  but  without  any  state- 
nient  of  how  that  value  was  to  be  ascertained,  or  as  of  what 
date. 

The  appellants  here  are  creditors  of  the  Pacific  Railway 
Company,  an  Illinois  corporation,  but  not  a  railroad  cor- 
poration under  the  laws  of  this  State,  notwithstanding  its 
name.  It  was  organized  in  this  State  solely  for  purposes 
stated  in  a  circular  as  follows : 
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"Important  TO  Shareholders  in  the  Los  Angeles  Cable 

Railway  Company- 
Chicago,  III.,  August  15,  1889. 

Dear  Sir  :  Every  shareholder  in  any  corporation  organ- 
ized under  the  laws  of  California  is  responsible  for  a  pro  rata 
proportion  of  all  indebtedness  incurred  by  the  corporation 
during  the  time  that  he  is  a  stockholder  of  record  therein; 
nor  is  the  obligation  relieved  by  the  sale  and  transfer  of  the 
stock,  but  he  remains  during  the  life  of  the  corporation,  per- 
sonally liable  for  such  a  proportion  of  the  indebtedness  in- 
curred while  he  was  a'  shareholder,  as  the  amount  of  his 
stock  bears  to  the  entire  capital  stock  of  the  corporation. 
California  is  the  only  State  in  the  Union  which  has  such  a 
peculiar  law. 

At  a  meeting  of  gentlemen  who  are  stockholders  in  the 
Los  Angeles  Cable  Railway  Company,  and  representing  a 
large  majority  in  the  stock  of  that  company,  held  at  the 
Grand  Pacific  Hotel  in  this  city,  on  the  5th  inst.,  the  matter 
was  thoroughly  discussed,  and  it  was  unanimously  resolved 
that  a  corporation  be  organized  under  the  laws  of  the  State 
of  Illinois,  with  $2,500,000  of  capital  stock,  being  the  same 
amount  of  the  capital  stock  of  the  Los  Angeles  Cable  Rail- 
way Company,  and  that  all  holders  of  shares  in  the  latter 
company  be  requested  to  exchange  their  shares  for  an  equal 
number  in  the  Illinois  corporation. 

The  capital  stock  of  the  latter  company  will  be  full  paid, 
inasmuch  as  it  holds  as  its  assets  the  capital  stock  of  the 
Los  Angeles  Cable  Railway  Company,  turned  into  it  at  the 
agreed  price  of  $2,500,000.  In  this  way  the  Illinois  com- 
pany, as  a  corporation,  becomes  responsible  under  the  laws  of 
California,  and  not  the  individual  holders  of  the  Los  Angeles 
stock,  and  the  individual  shareholders  will,  in  this  way,  be 
relieved  of  personal  liability,  which,  though  it  may  be  re- 
garded by  some  as  remote,  does,  nevertheless,  exist,  and  in 
case  many  years  from  now,  after  the  present  stockholders 
have  disposed  of  their  holdings,  the  road  shall  fall  into  in- 
competent hands,  or  into  the  ownership  of  those  who  might 
not  properly  guard  its  indebtedness,  the  tangible  property  of 
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the  company  might  be  sold  for  a  much  less  amount  than 
would  cover  its  bonded  indebtedness,  and  in  that  case,  the 
present  shareholders  would  be  personally  responsible  for 
their  pro  rata  amount  of  such  deficiency.  It  is  proposed  to 
pay  off  out  of  the  proceeds  from  the  sale  of  bonds  of  the 
new  company,  hereinafter  described,  all  indebtedness  for 
construction  and  equipment,  leaving  absolutely  no  liability, 
actual  or  prospective,  resting  upon  the  stockholders  who 
exchange  their  stock,  as  suggested  above. 

Another  difficulty  has  also  been  encountered,  namely : 
When  the  trust  deed  was  issued  by  the  former  owners  of 
the  road  it  was  believed  that  $1,500,000,  the  limit  of  said 
trust  deed,  would  be  sufficient  to  construct  the  twentv  miles 
of  cable  road  which  is  now  almost  finished;  but  the  actual 
cost  of  such  construction  will  be  aboutv$2,000,000,  and  in  a 
city  which  has  grown  from  10,000  people  eight  years  ago 
to  some  88,000  people  at  the  present  time,  it  is  almost  cer- 
tain that  additional  cars,  and  probably  extensions  of  lines, 
will  be  required  in  the  near  future,  and  no  provisions  what- 
ever was  made  for  this  under  the  trust  deed  heretofore 
issued;  consequently,  at  the  meeting  held  on  the  5th  inst.  it 
was  the  unanimous  opinion  of  the  gentlemen  present  that 
when  the  new  corporation  should  b3  organized  an  issue  of 
$2,500,000  of  bonds  should  be  provided  for,  secured  by  suit- 
able trust  deed;  $836,000  of  these  bonds  not  to  be  issued  by 
the  trustee,  except  for  the  purpose  of  taking  up  and  canceling 
an  equal  amount  of  the  bonds  of  the  Los  Angeles  Cable 
Railway  Company,  that  amount  being  all  of  the  bonds  of 
that  company  which  have  been  sold,  and  that  after  reserv- 
ing the  said  $836,000  in  the  hands  of  the  trustee,  bonds  be 
issued  for  an  amount  sufficient  to  pay  the  cost  of  construct- 
ing the  cable  road  and  properly  equipping,  it,  and  the  bal- 
ance of  the  bonds,  amounting  in  round  numbers  to  $500,000, 
be  not  issued,  except  at  such  times  and  in  such  amounts  as 
in  the  judgment  of  the  board  of  directors  of  the  new  com- 
pany shall  be  necessary  to  meet  the  payment  of  such  addi- 
tional equipment  and  extensions  as  the  interest  of  the  new- 
company  shall  render  desirable. 
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It  is  believed  that  every  shareholder  of  the  Los  Angeles 
Cable  Railway  Company  will  see  that  it  is  for  his  interest 
to  join  with  the  majority  in  carrying  out  this  arrangement, 
a?  by  so  doing  he  retains  precisely  the  same  relation  to  the 
property  that  he  now  does — he  does  not  lose  anything  what- 
ever, but  is  at  the  same  time  relieved  of  personal  liability 
in  the  premises.  If  any  shareholder  does  not  see  it  to  be 
for  his  interest  to  join  in  this  arrangement,  the  only  method 
of  paying  the  present  floating  indebtedness,  which,  upon 
the  completion  of  the  construction  now  in  hand,  on  or  about 
the  fiupst  day  of  September,  will  reach  the  sum  of  $1,200,000, 
will  be  to  follow  the  method  prescribed  by  the  laws  of  Cali- 
fornia, namely,  to  assess  the  stock  a  sutiicient  amount  to 
pay  the  indebtedness.  This  assessment  will  be  paid  by  the 
new  corporation  for  all  those  persons  who  shall  have  ex- 
changed their  stock  for  stock  in  the  Illinois  corporation,  and 
persons  holding  stock  in  the  Los  Angeles  Cable  Railway 
Company,  and  not  exchanged  for  stock  in  the  Illinois  com- 
pany, will  be  obliged  to  pay  the  assessment  on  their  stock, 
or  the  same  will  be  sold  to  pay  said  assessment,  according 
to  the  statute  in  such  cases  made  and  provided. 

In  pursuance  of  the  recommendation  made  at  the  meeting 
as  indicated  above,  a  new  corporation  has  boen  organized 
under  the  laws  of  the  State  of  Illinois,  entitled  "  The  Pacific 
Railway  Company,"  with  the  following  named  persons  as 
directors  for  the  first  year,  viz.:  John  J.  Mitchell,  Morton 
B.  Hull,  Alexander  Geddes,  James  L.  Houghteling  and 
Charles  B.  Holmes. 

In  this  connection  it  may  be  of  interest  to  add  that  the 
construction  has  been  pushed  with  great  energy,  and  the 
entire  plant  will  ba  finished  about  the  first  of  September, 
and  it  is  fully  believed  that  the  expectations  entertained  of 
the  property  from  the  beginning  (that  the  earnings  after 
paying  all  operating  expenses  and  interest  charges,  will  be 
sufiicient  to  pay  handsome  dividends)  will  be  realized. 

The  first  section  of  cable  line,  extending  from  Qrand 
avenue  and  7th  street  to  the  center  of  the  city,  was  opened 
on  the  8th  day  of  June  last,  and  has  operated  continuously 
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ever  since  without  a  single  moment's  delay,  and  without 
raquiring  any  change  to  be  made  in  machinery  or  other 
parts  of  the  plant.  The  second  section,  running  from 
the  center  of  the  city  to  Boyle  Heights,  was  opened 
to  the  public  on  the  third  day  of  the  present  month,  and  is 
operating  with  equal  satisfaction.  The  balance  of  the  road, 
including  the  extensions,  are  almost  completed,  and  will 
be  in  the  very  best  condition  to  take  care  of  the  vast 
volume  of  travel  which  it  is  believed  the  road  will  secure, 
not  only  from  the  present  residents  of  Los  Angeles,  but 
from  the  multitude  of  visitors  who  will  make  that  city 
their  winter  home. 

If  the  plan  outlined  above  meets  j^'our  approval,  you  are 
requested  to  forward  to  the  undersigned,  at  your  earliest 
convenience,  the  certificates  of  stock  held  by  you  in  the 
Los  Angeles  Cable  Kailway  Company,  indorsed  in  blank 
on  the  back,  and  upon  receipt  of  the  same  there  will  be  for- 
warded to  you  certificates  of  stock  in  the  new  corporation 
for  the  same  number  of  shares  as  was  surrendered  by  you 
in  the  old.  If  any  point  in  the  foregoing  statement  is  not 
made  sufficiently  clear  we  shall  be  most  happy  to  answer 
any  inquiries  you  may  be  pleased  to  make. 

Respectfully  3'()urs, 

C.  B.  Holmes, 

President  Los  Angeles  Cable  Ey.  Co.,  2020  State  street, 
Chicago,  Illinois. 

We  concur  in  the  foregoing  : 

John  J.  Mitchell, 
James  L.  Houghteling, 
Morton  B.  Hull, 
Alexander  Geddes, 
Chas.  B.  Holmes, 
Directors  Pacific  Railway  Company." 

The  scheme  described  in  that  circular  was  carried  out, 
and  the  appellees  here — other  than  the  company  itself — are 
stockholders,  either  as  original,  taking  stock  upon  the  terms 
stated  in  the  circular,  or  as  assignees  of  such. 

This  bill  was  filed  by  the  appellants  to  obtain  from  the 
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stockholders  satisfaction  of  the  debts  due  to  the  appellant 
from  the  company.  The  company  has  no  assets,  the  prop- 
erty, which  was  of  the  Los  Angeles  Cable  Railway  Company, 
having  been  all  exhausted  by  prior  claims.  We  shall  not 
consider  the  question  of  ultra  vires,  though  it  is  elaborately 
argued.  On  the  stock  of  the  cable  company  thirty-two  per 
cent  had  been  paid  before  the  organization  of  the  appellee 
company,  and  that  is  all  that  ever  has  been  paid  on  the  stock 
of  either  company. 

The  cause  was  referred  to  a  master — as  copied  from  the 
abstract — inter  alia  "  to  inquire,  take  proof  and  report  the 
number  of  shares  of  capital  stock  of  Pacific  Railway  Com- 
pany held  by  defendants,  or  either  of  them,  at  and  prior  to 
filing  a  bill  of  complaint;  also  time  and  date  at  which  cer- 
tificates of  stock  were  issued  by  Pacific  Railway  Company 
to  above  defendants,  or  either  of  them,  and  what  considera- 
tion, if  any,  defendants  respectively  paid  therefor;  also 
what  amount,  if  any,  of  the  number  of  said  certificates  or 
shares  remained  unpaid  at  date  of  filing  of  said  bill." 

The  master  reported  upon  that  subject — in  part — as  fol- 
lows: 

"  As  regards  the  actual  value  of  the  property  and  rights 
of  the  Los  Angeles  Cable  Railway,  at  the  time  of  the  sale  to 
the  Pacific  Railway  Company,  there  is  no  evidence,  except 
the  price  paid  for  the  stock  of  the  cable  railway.  I  do  not 
regard  the  price  paid  as  the  actual  value  at  the  time  of  the 
conveyance  to  the  Pacific  Railway  Company;  additional 
licenses  had  been  obtained  from  the  city,  and  a  large  amount 
of  work  had  been  done  to  improve  the  system  in  various 
ways.  I  think  it  would  be  difiicult  to  find  two  men  who 
would  place  the  same  value  on  the  road.  I  think  the  value 
placed  on  such  a  property  would  vary,  just  in  proportion  to 
the  favor  the  person  had  for  horse  railroads.  I  think  most 
men  would  ask  what  the  road  could  earn,  and  determine  its 
value  from  the  net  earnings.  I  think  the  income  of  the 
electric  and  cable  rrr-.ids  in  1894,  as  shown  by  the  evidence, 
justified  the  parties  in  believing  the  cable  road  to  have  been 
worth  two  millions  and  a  half,  but  the  item  which  no  one 
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considered  and  which  could  not  have  been  foreseen  (the 
California  legislature),  ruined  the  property. 

Under  such  facts  and  circumstances  I  do  not  think  the 
stockholders  of  the  Pacific  Railway  Company  owe  anything 
on  account  of  their  stock  to  any  of  the  creditors  in  this  suit; 
in  other  words,  I  do  not  think  the  stockholders  are  liable  for 
any  further  payment  on  their  stock  to  the  creditors  in  this 
suit.  The  creditors  were  ffiven  all  the  information  thev  asked 
for;  there  is  nothing  in  the  evidence  which  shows  that  any 
creditor  asked  for  any  information  which  was  not  given  him 
or  that  any  facts  were  misstated  to  him;  and  further  he  knew 
where  the  property  was,  and  he  was  at  entire  liberty  to 
make  any  examination  he  pleased.  I  can  see  no  reason  why 
they  could  not  have  ascertained  the  actual  value  of  the 
property  of  the  Pacific  Railway  Company. 

Briefly,  I  find  that  the  consideration  which  the  defend- 
ants, to  whom  the  stock  of  the  Pacific  Railwaj'^  Company 
was  originall}^  issued,  paid  for  the  same,  was  all  the  stock  of 
the  Los  Angeles  Cable  Railway'  Company,  and  ail  the  prop- 
erty, assets  and  rights  of  the  said  Los  Angeles  Cable  Rail- 
way Company;  that  all  of  said  creditors  of  the  Pacific  Rail- 
way Company  at  the  time  they  first  gave  credit  to  the 
Pacific  Railway  Comp^iny,  either  knew  that  the  stock  of 
the  Pacific  Railway  Company  had  been  issued  or  was  to  be 
issued  as  full  paid  stock  in  paj^ment  for  the  stock  of  the  Los 
Angeles  Cable  Railway  Compan}^  and  the  conveyance  and 
transfer  to  it  of  the  property  and  assets  of  said  Los  Angeles 
Cable  Railway  Company,  and  that  there  was  no  further 
liability  on  the  part  of  the  persons  to  whom  such  stock  was 
issued  to  pay  anything  thereon;  or  are  not  in  a  position  to 
claim  in  this  case  that  any  of  the  defendant  stockholders 
are  liable  to  pay  anything  further  on  the  stock  held  by 
them  respectively;  that  none  of  the  said  creditors  in  fact 
placed  any  reliance  on  the  professed  capital  of  the  Pacific 
Railway  Company,  or  extended  credit  to  the  said  company, 
from  the  belief  that  its  stock  was  fully  paid,  or  that  there 
was  any  liability  on  the  part  of  any  of  the  stockholders  to 
pay  anything  further  for  their  stock;  that  all  the  stock  of 
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the  Pacific  Railway  Company  was  fully  paid  by  the  prop- 
erty given  to  the  company  therefor,  as  hereinbefore  stated, 
and  that  there  was  no  fraud  or  fraudulent  intent  in  the 
transaction  by  which  said  stock  was  made  fully  paid  as 
aforesaid." 

Upon  that  report  the  Circuit  Court  dismissed  the  bill,  and 
this  appeal  followed.  That  the  company  owes  about  a  mill- 
ion and  a  quarter,  besides  interest,  is  an  established  fact  in 
the  case;  that  the  creditors,  or  most  of  them,  will  never  get 
a  cent  unless  through  this  suit,  is  certain. 

Subsequent  events — other  than  the  enforcement  of  the 
prior  claims  against  the  cable  company — and  which  only 
omniscience  could  foresee,  have  made  the  stock  of  the  cable 
company  valueless. 

That  the  stock  of  the  cable  company,  upon  which  thirty- 
two  per  cent  had  been  paid,  and  the  holders  of  which  were 
in  fear  of  personal  liability,  as  the  circular  shows,  could 
have  been  believed  by  discreet,  prudent  business  men  to 
have  been  actually  intrinsically  worth  par,  is  an  unwarrant- 
able conclusion.  The  legal  conclusions  of  the  master  con- 
curred in  by  the  court,  are  erroneous.  Such  general  incor- 
poration acts  as  were  in  force  in  this  State  before  the 
revision  of  1872,  would  have  permitted  no  such  issue  of  stock. 

The  act  of  1849,  in  section  14,  provided  that  "  nothing 
but  money  shall  be  considered  as  payment  of  any  part  of 
the  capital  stock."  The  act  of  1852,  in  section  3,  provided 
that  the  directors  might  "call  in  and  demand  from  the 
stockholders,  respectively,  all  such  sums  of  money  by  them 
subscribed,"  etc. 

The  act  of  1857,  in  section  12,  provided  that  "nothing 
but  money  shall  be  considered  as  payment  of  any  part  of 
the  capital  stock  *  *  *  except  real  estate  and  personal 
property,  necessary  to  carry  on  the  business  *  *  *  re- 
ceived as  payment  only  at  a  cash  valuation,"  and  carefully 
prescribing  a  method  of  appraisement. 

The  constitution  of  1870,  in  article  11,  shows  the  jealousy 
of  the  convention  that  framed  it,  of  corporations. 

The  policy  of  the  State,  so  far  as  is  shown  by  its  public 
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acts  for  twenty-three  years  before  the  revision  of  1872,  was 
clear  that  stock  of  corporations  should  be  on  the  basis  of 
real  values,  and  not  imaginary  or  constructive,  and  untrue 
values. 

We  are  not  prepared  to  decide  that  stock  can  be  paid  for 
only  in  money,  but  do  decide  that  if  the  payment  be  in 
something  else,  it  is  payment  only  to  the  extent  of  the  value 
of  that  something  at  the  time  such  payment  is  made. 

What  difference  is  there  in  principle  between  issuing  full 
paid  stock  for  a  percentage  of  the  par  in  cash,  and  issuing  it 
for  property  worth  only  a  percentage  of  the  par  ?  Are  not 
stockholders  of  the  latter  class,  as  well  as  of  the  former, 
within  the  rule  that  "  they  will  be  adjudged  contributories, 
unless  it  shall  appear  they  have  given  for  such  stock  the 
equivalent  in  money  or  in  money's  worth  ? "  Union  Ins. 
Co.  V.  Frear  Stone  Mfg.  Co.,  97  111.  537. 

And  as  they  are  to  "  be  adjudged  contributories  unless  it 
shall  appear  they  have  given,"  etc.,  it  follows  that  the  bur- 
den is  upon  them  of  making  the  fact  of  "  money  or  money's 
worth  "  appear. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
the  purpose  of  an  account  of  the  debts  of  the  company,  and 
of  the  stockholders'  liabilities  on  the  basis  that  they  are 
liable  to  the  extent  of  their  several  holdings — if  necessary 
to  pay  the  debts  of  the  company — less  only  what  it  shall  be 
made  to  appear  was,  at  the  time  they  or  their  assignors, 
immediate  or  remote,  took  the  stock,  the  fair  actual  value 
of  what  was  given  as  payment  for  the  stock.  Reversed  and 
remanded. 

Mr,  Justice  Shepabd. 

I  concur  with  the  presiding  justice  in  his  conclusion,  but 
upon  somewhat  different  reasoning,  which,  however,  I  will 
not  take  time  to  elaborate. 

Mr.  Justice  Waterman  dissentikg. 

The  capital  stock  of  a  corporation  is  a  trust  fund.  With 
reference  to  payments  of  subscriptions  for  stock,  the  rule  in 
this  State  as  laid  down  in  Coleman  v.  Howe,  154  111.  458-467, 
is  as  follows : 
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*^  If  a  stockholder  has  not  paid  his  subscription  in  full  he 
is  liable  for  the  debts  of  the  corporation  to  the  extent  of  the 
unpaid  portion  of  his  subscription.  It  is  the  duty  of  the 
directors  of  a  corporation  to  manage  its  capital  stock  as  a 
trust  fund  for  the  benefit  of  its  shareholders  while  it  exists, 
and  of  its  creditors  in  case  of  its  dissolution.  This  trust 
fund  consists  not  only  of  the  capital  paid  in,  but  also  of  that 
which  the  shareholder  has  promised  to  pay  in.  The  unpaid 
stock  is  as  much  a  part  of  thQ  corporate  assets,  as  the  money 
which  has  been  paid  upon  the  stock.  The  obligation  of  a 
subscriber  to  pay  his  subscription  can  not  be  released  or 
surrendered  to  him  by  the  trustees  of  the  corporation.  Nor 
will  stockholders  be  permitted  to  agree  among  themselves, 
that  their  shares  shall  be  taken  at  a  nominiU  value,  or  be 
non-assessable,  when  such  agreement  operates  to  the  injury 
of  creditors.  Upton  v.  Tribilcock,  91  U.  S.  45;  Sanger  v. 
Upton,  91  Id.  56.  'Any  device  by  which  the  members  of 
a  corporation  seek  to  avoid  the  liability  which  the  law  im- 
poses upon  them  is  void  as  to  creditors,  whether  binding  or 
not  as  between  themselves.  Of  this  character  is  an  agree- 
ment among  the  members  that  the  shares  of  the  capital 
stock  of  the  corporation  shall  be  regarded  as  fully  paid  up,' 
when,  in  fact,  they  are  not  fully  paid.  Union  Ins.  Co.  v. 
Frear  Stone  Mfg.  Co.,  97  111.  537.  The  question  presents 
itself  in  this  case,  whether  the  stock  held  by  the  appellants 
was  stock  which  had  been  in  good  faith  fully  paid  up,  or 
whether  it  must  be  regarded  as  stock  upon  which  fifty  per 
cent  remained  un}>aid,  as  a  fund  liable  to  be  subjected  by  the 
appellees  to  the  payment  of  their  judgments. 

It  is  held,  that  stock  may  be  paid  for  in  property  as  well 
as  in  money.  2  Morawetz  on  Priv.  Corp.,  Sec.  825;  23  Am. 
&  Eng.  Enc.  of  Law,  page  794.  In  the  present  case,  the 
capital  stock  was  paid  for  in  property  alone.  Property 
worth  not  more  than  $75,000  was  conveyed  in  exchange  for 
capital  stock  amounting  to  $300,000.  There  was  here  an 
over-valuation  of  the  property  which  formed  the  considera- 
tion for  the  issue  of  the  stock.  Cases  may  arise  where  stock 
is  issued  for  property. taken  at  an  over- valuation,  which  will 
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justify  the  courts  in  corapelling  the  stockholders  to  respond 
to  the  creditors  for  the  par  value  of  the  stock,  less  the  actual 
value  of  the  property  taken  in  exchange  for  it.  Such  will 
not  be  the  case  where  there  is  entire  good  faith  in  making 
the  valuation.  But  if  the  property  contributed  is  not  valued 
in  good  faith,  the  shares  of  stock  will  not  be  fully  paid  up, 
either  in  law  or  fact,  by  the  contribution  of  such  property. 
A  declaration  by  the  corporation  that  the  shares  are  ])aid  up 
will  not  avail  against  the  creditors  in  case  of  insolvency. 
2  Morawetz  on  Priv.  Corp.,  Sec.  825.  '  The  courts  have  in- 
flexibly enforced  the  rule  that  payment  of  stock  subscrip- 
tions is  good  as  against  creditors  only  where  payment  has 
been  made  in  money,  or  what  may  be  fairly  considered  as 
money's  worth.'     Wetherbee  v.  Baker,  35  N.  J.  Ex.  501. 

Some  of  the  cases  hold  that  over- valuation  will  not  ren- 
der the  stockholder  liable  for  the  difference  between  the 
actual  and  accepted  values  unless  there  is  aflirmative  proof 
for  fraud  aliunde.  But  other  cases  hold  what  we  regard  as 
the  better  view,  namely,  that  where  property,  whose  value 
is  well  known  or  can  be  easily  learned,  is  taken  at  an  exag- 
gerated estimate,  a  strong  presumption  is  raised  that  the 
valuation  is  not  in  good  faith  and  is  made  for  a  fraudulent 
purpose.  This  presumption  will  be  conclusive  unless  re- 
butted by  satisfactory  evidence  explanatory  of  the  appar- 
ent fraud.  Where  the  over-valuation  is  so  great  that  the 
fraudulent  intent  appears  on  its  face,  and  is  not  explained, 
the  court  will  hold  it, to  be  fraudulent  as  a  matter  of  law. 
1  Cook  on  Stock,  etc..  Sec.  47;  23  Am.  &  Eng.  Enc.  of 
Law,  pages  859,  860;  Douglas  v.  Ireland,  73  N.  Y.  104; 
Boynton  v.  Andrews,  63  Id.  93;  Boynton  v.  Hatch,  47  Id. 
232;  Osgood  v.  King,  42  Iowa,  478.  In  Boynton  v.  An- 
drews, supra^  stock  for  $100,000  was  issued  for  property 
worth  $50,000,  and  it  was  held  that  there  was  a  gross 
over-valuation,  and  that  the  transaction  was  fraudulent  in 
law  on  its  face." 

From  this  it  follows  that  when,  as  between  a  corporation 
and  a  subscriber  for  its  stock,  the  subscription  has  been  paid 
in  full,  a  creditor  who  attacks  such  payment,  insisting  that 
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the  subscription  has  not  in  good  faith  been  fully  paid,  and 
that  he,  as  a  creditor  of  the  corporation,  is  entitled  to  re- 
cover the  unpaid  amount  subscribed,  is  bound  to  show  that 
the  apparent  or  agreed  payment  as  between  the  corporation 
and  the  subscriber,  was  fraudulent;  consequently  the  burden 
of  proof  to  show  fraud  is  upon  the  creditor. 

This  cause  was,  on  November  24,  1891,  referred  to  the 
master  by  the  following  order  : 

^^It  appearing  that  this  cause  is  at  issue  as  to  defendants 
J.  Or.  Mc Williams,  Allison  V.  Armour,  E.  T.  Cushing,  E. 
Foote,  Jr.,  George  A.  Armour  and  Allison  Y.  Armour,  trust- 
ees for  Mary  G.  Armour,  Barbara  Armour,  L.  L.  Coburn, 

C.  H.  Morse,  O.  S.  Swan,  E.  G.  Hamilton,  M.  A.  Ryerson, 

D.  F.  Morgan,  M.  A.  Bellas,  John  S.  Kirk,  Simon  Flors- 
heim,  Chas.  B.  White,  Wm.  F.  Morgan  and  D.  Percy 
Morgan,  trustees  for  L.  H.  and  C.  F.  Morgan,  James  C. 
King,  John  B.  Kirk,  J.  J.  Mitchell,  James  Houghteling, 
John  C.  Grant,  Edward  T.  Cushing,  W.  W.  Farnam,  Mrs. 
Alice  M.  Farnam,  C.  B.  Coy,  E.  F.  Spence,  S.  C.  Hubbell,  E. 
F.  Hurlbut,  J.  F.  Crank,  I.  W.  Hellman,  William  Alvord, 
Louise  Smith,  F.  O.Weeks,  Mrs.W.  S.  Hawk,  A.  B.  Chapman, 
and  C.  C.  Cuyler,  on  motion  of  complainant's  solicitors  it 
is  ordered  that  said  cause,  as  to  the  defendants  above  named, 
be  referred  to  I.  K.  Boyesen,  master  in  chancery,  for  proof, 
and  said  master  is  hereby  directed  to  inquire,  take  proof 
and  report  the  number  of  shares  of  capital  stock  of  Pacific 
Railway  Company  held  by  defendants,  or  either  of  them, 
at  and  prior  to  the  filing  of  the  bill  of  complaint  herein; 
also  the  time  or  date  at  which  said  certificates  of  shares  of 
stock  were  issued  by  said  defendant,  the  Pacific  Railway 
Company,  to  the  above  named  defendants,  or  either  of  them, 
and  what  consideration,  if  any,  the  said  defendants  respect- 
ively paid  therefor;  also  what  amount,  if  any,  of  the  prin- 
cipal sum  of  said  certificates  or  shares  remained  unpaid  at 
the  date  of  filing  said  bill  of  complaint;  and  the  said  master 
is  further  directed  to  ascertain,  take  proof  and  report  all 
sums  of  money  due  complainant  and  intervening  petitioners 
in  said  case,  and  other  creditors  of  the  Pacific  Railway  Com- 
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pany  similarly  situated,  who  may  become  parties  complain- 
ant by  intervention  or  otherwise;  all  of  which  evidence  the 
said  master  is  directed  to  report  to  this  court,  together 
with  his  findings  thereon." 

On  December  24,  1891,  a  similar  order  in  respect  to  de- 
fendants W.  S.  Hawk  et  al.,  was  made,  and  on  December 
31,  1891,  a  similar  order  as  to  M.  E.  Dayton,  defendant,  was 
entered. 

On  the  2Cth  day  of  June,  1893,  it  was  ordered  that  the 
references  herein  be  transferred  to  George  iJass,  Esq.,  and 
that  the  testimony  already  taken  stand. 

It  is  insisted  by  counsel  for  appellant  that  the  references 
to  the  master  were  not  references  of  the  issues  of  the  case 
at  all,  but  merely  references  upon  certain  questions  upon 
which  the  master  was  to  take  evidence  and  state  the  facts, 
not  the  law. 

As  to  what  consideration,  if  any,  the  defendants  respect- 
ively paid  for  the  certificates  of  stock  of  the  Pacific  Railway 
Company  to  them  severally  issued,  the  master  was  directed 
to  inquire,  take  proof  and  report,  and  also  what  amount,  if 
any,  of  the  number  of  said  certificates  or  shares  remained 
unpaid  at  the  date  of  the  filing  of  the  bill  in  this  cause. 

Counsel  for  appellants  further  say  that  there  was  a  final 
hearing  of  the  case  before  the  chancellor,  upon  which  evi- 
dence was  heard  without  objection,  in  fact,  upon  an  express 
mutual  understanding  as  to  the  nature  of  the  several  refer- 
ences; that  the  master  made  up  a  report  as  if  upon  a  full 
reference,  but  objections  and  exceptions  upon  its  considera- 
tion as  such  were  filed,  and  that  there  was  a  hearing  of  the 
cause  before  the  court,  and  that  this  hearing  and  trial  bv 
the  court  was  upon  evidence  introduced  before  it  and  depo- 
sitions filed  in  the  case,  and  the  evidence  taken  before  the 
master. 

When  a  cause  is  referred  to  a  master  to  take  testimony 
and  report  his  findings  thereon,  if  the  evidence  before  him 
consists  in  whole  or  in  part  of  the  testimony  of  witnesses 
who  personally  appear  before  him  and  testify  in  his  pres- 
ence, his  report  goes  to  the  chancellor  with  the  force  and 
effect  of  the  verdict  of  a  jury. 
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In  the  present  ease,  some  of  the  testimony  taken  by  the 
master  was  by  way  of  depositions,  and  some  was  that  of 
witnesses  who  personally  testified  before  him. 

It  was  the  duty  of  the  master,  under  the  references,  to 
report  his  conclusion  as  to  the  consideration,  if  any,  paid 
by  the  holders  of  certificates  of  the  Pacific  Railway  Com- 
pany stock,  and  also  the  amount,  if  any,  due  from  such 
holders;  and  so  he  did.  The  court,  it  would  seem,  upon 
consideration  of  all  the  evidence  reported  by  the  master, 
and  also  of  some  heard  by  the  court,  came  to  the  same  con- 
clusion in  respect  to  the  consideration  paid  for  the  certifi- 
cates of  the  Pacific  Railway  stock  that  did  the  master,  so 
that  the  cause  comes  to  this  court  with  clearly  the  conclu- 
sion of  both  the  chancellor  and  the  master  that  the  complain- 
ant has  not  shown  that  there  was  any  over-valuation  or 
fraudulent  dealing  in  respect  to  the  payment  for  the  certifi- 
cates of  stock  issued  bj*^  the  Pacific  Railway  Company. 

If  it  could  be  said  that  at  the  time  the  certificates  of 
stock  were  issued  by  the  Pacific  Rail^way  Company,  the  value 
of  the  property  given  therefor  was  well  known  to  have  been, 
or  might  easily  have  been  learned  to  have  been,  taken  by 
the  company  at  an  exaggerated  estimate,  then  a  presumption 
would  be  raised  that  the  valuation  put  upon  the  property 
received  by  said  Pacific  Railway  Company  for  such  certifi- 
cates was  not  made  in  good  faith,  but  was  made  for  a  fraud- 
ulent purpose;  and  it  is  urged  by  appellants  that  such  was 
the  case,  because,  not  long  previous,  such  property  had  been 
sold  at  a  rate  equivalent  to  $32  upon  the  shares  of  the  Pa- 
cific Railway  Company. 

If  the  railway  property  under  consideration,  instead  of 
being  what  it  was,  had  been  a  piece  of  ordinary  real  estate? 
or  had  consisted  of  merchandise  of  a  kind  frequently  sold, 
and  which  had  a  well  known  value,  the  contention  of  ap- 
pellants might  be  unanswerable.  It  is  well  known,  however 
that  the  value  of  railroad  property,  and  especially  street  rail, 
road  property,  depends  very  largely  upon  the  men  in  control- 
thereof.  If,  in  the  city  of  Chicago  at  the  present  time,  it 
should  become  known  that  Mr.  Yerkes  had  sold  all  of  his 
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holdings  in  certain  street  railroad  property,  while  in  a  cer- 
tain  sense  it  might  be  said  that  it  would  not  affect  the  in- 
trinsic value,  it  would  very  seriously  affect  the  market  value, 
and  might  in  various  ways  affect  the  earning  or  dividend- 
paying  capacity  of  such  property.  So,  in  the  present  case, 
it  is  apparent  that  the  parties  who  purchased  the  Los  An- 
geles railway  lines  did  not  do  so  with  any  thought  of  let- 
ting them  remain  in  the  condition  they  found  them,  but 
contemplated  enlarging  and  extending  them,  thus  increasing 
the  intrinsic  value  and  their  dividend-paying  capacity.  And 
it  appears  that,  after  making  such  purchase  of  the  Los 
Angeles  lines,  they  proceeded  to  obtain  additional  licenses 
f  rpm  the  city  of  Los  Angeles,  and  did  a  large  amount  of 
work  in  the  improvement  of  the  railroad  system.  What 
the  value  of  such  licenses  at  the  time  of  the  issuing  of  the 
certificates  of  stock  by  the  Pacific  Railway  Company  was, 
and  to  what  extent  the  value  of  the  Los  Angeles  property 
had  by  such  licenses  and  by  the  work  and  improvements 
done  thereon,  been  increased,  there  is  nothing  to  ^ow. 

It  appears  to  me  that,  with  the  burden  resting  upon  ap- 
pellants to  show  that  the  property  received  by  the  Pacific 
Kailway  Company  for  which  its  certificates  of  stock  were 
given,  was  fraudulently  received  at  an  excessive  and  well 
known  over-valuation,  appellants  should  have  shown  what 
its  value  was  at  the  time  such  certificates  were  issued,  and 
that  it  was  not  sufficient  for  them  to  show  that  at  some  time 
previous  a  purchase  thereof  had  been  made  at  a  certain 
price,  and  to  pay  no  attention  to  what  additional  value  had 
been  imparted  thereto  by  the  change  of  management  and 
ownership,  by  the  additional  licenses  obtained  from  the  city 
of  Los  Angeles,  and  by  the  improvements  made  upon  such 
railway  system. 

The  mere  cost  of  a  street  railway  is  often  but  little  indi- 
cation of  its  value.  The  street  railways  of  Chicago  are 
probably  to-day  worth  at  least  five  times  the  actual  cost 
thereof. 

In  respect  to  the  acceptance  of  this  railway  property  in 
payment  for  the  stock  of  the  Pacific  Company,  if  it  was  fraud- 
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ulently  received,  there  is  absent  from  the  transaction  that 
concealment  which  almost  always  accompanies  fraud;  indeed, 
it  may  be  said  that  actual  fraud,  distinguishing  it  from  con- 
structive fraud,  is  always  accompanied  by  deception.  Mis- 
representation is  of  the  very  essence  of  actual  fraud.  An  ac- 
tion for  deceit  can  not  be  maintained  by  one  who  has  not  been 
deceived,  whatever  misrepresentations  may  have  been  made 
to  him.  If  a  man  represented  that  his  house  was  three 
stories  high,  and  the  vendee  before  purchasing  goes  over 
the  house  and  plainly  sees  that  it  is  but  one  story  in  height, 
he  can  not  recover  damages  for  such  misrepresentation 
made  by  the  vendor  to  him. 

All  that  was  done  in  respect  to  payment  for  stock  issued 
by  tl^e  Pacific  Railway  Company  was  open  and  above 
board.  Every  one  who  dealt  with  the  company  seems  to 
have  known  in  just  what  way  and  manner  its  stock  had 
been  paid  for. 
The  report  of  the  master  upon  this  subject  is  as  follows : 
"  When  the  seventeen  thousand  and  odd  shares  of  stock 
of  the  Cable  Railway  Company  were  purchased  by  gentle- 
men here  in  Chicago,  a  committee  was  sent  to  Los  Angeles, 
California;  Mr.  Holmes  was  on  that  committee,  and  was 
the  only  one  of  the  committee  whom  the  evidence  shows 
to  have  been  an  experienced  horse  railroad  man.  I  think 
the  general  inference  is,  from  the  evidence,  that  the  stock- 
holders were  influenced  by  the  recommendations  and  judg- 
ment of  Mr.  Holmes;  and  when  the  bonds  were  negotiated 
it  would  seem  from  the  testimony  that  some  of  the  bond- 
holders relied  entirely  upon  the  judgment  of  Mr.  Holmes 
in  taking  the  bonds  as  security  for  the  company's  notes. 
The  statement  of  Mr.  Holmss  that  the  bonds  were  good 
security  was  sufficient  for  many  of  the  bondholders,  while 
others  wanted  in  addition  to  that  that  he  should  indorse 
the  notes.  I  think  that  the  evidence  shows  plainly  that 
had  it  not  been  for  the  fact  of  the  paralleling  of  the  tracks 
of  the  Pacific  Railway  Company,  by  the  Electric  Railway 
Company,  that  the  Pacific  Railway  Company  would  be  a 
paying  investment.  The  evidence  shows  the  earnings  of  the 
vokLxvia 
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two  roads,  for  a  portion  of  1894,  exceed  the  earnings  which 
Mr.  Holmes'  representations  called  for.  The  evidence  also 
shows  that  the  Cable  Railway  Company  would  do  ninety- 
five  per  cent  of  the  business  now  done  by  the  Electric  Kail- 
way  Company  if  the  latter  company  was  not  there. 

As  regards  the  actual  value  of  the  property  and  rights  of 
the  Los  Ano:eles  Cable  Railwav  at  the  time  of  the  sale  to 
the  Pacific  Railway  Company,  there  is  no  evidence,  except 
the  price  paid  for  the  stock  of  the  Cable  Railway.  I  do  not 
regard  the  price  paid  as  the  actual  value  at  the  time  of  the 
conveyance  to  the  Pacific  Railway  Company;  additional 
licenses  had  been  obtained  from  the  city,  and  a  large  amount 
of  work  had  been  done  to  improve  the  system,  in  various 
ways.  I  think  it  would  be  difiicult  to  find  two  men  who 
would  place  the  same  value  on  the  road.  I  think  the  value 
placed  on  such  pro])erty  would  vary,  just  in  proportion  to 
the  favor  the  person  had  for  horse  railroads.  1  think  most 
men  would  ask  what  the  road  could  earn,  and  determine 
its  value  from  the  net  earnings.  I  think  the  income  of  the 
electric  and  cable  roads  in  1894,  as  shown  by  the  evidence, 
justifies  the  parties  in  believing  the  cable  road  to  have  been 
worth  two  millions  and  a  half,  but  the  item  which  no  one 
considered  and  could  not  have  been  foreseen  (the  California 
legislature),  ruined  the  property. 

Under  such  facts  and  circumstances  I  do  not  think  the 
stockholders  of  the  Pacific  Railway  Company  owe  any- 
thing on  account  of  their  stock  to  any  of  the  creditors  in 
this  suit;  in  other  words,  I  do  not  think  the  stockholders  are 
liable  for  any  further  payment  on  their  stock  to  the  credit- 
ors in  this  suit.  The  creditors  were  given  all  the  infprma- 
tion  they  asked  for;  there  is  nothing  in  the  evidence  which 
shows  that  any  creditor  asked  for  any  information  which 
was  not  given  him,  or  that  any  facts  were  misstated  to  him, 
and  further,  he  knew  where  the  property  was;  and  he  was 
at  entire  liberty  to  make  any  examination  he  pleased.  I 
can  see  no  reason  why  they  could  not  have  ascertained  the 
actual  value  of  the  property  of  the  Pacific  Railway  Com- 
pany. 

Brieflv,  I  find  that  the  consideration  which  the  defendant. 
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to  which  the  stock  of  the  Pax^ific  Railway  Company  was 
originally  issued,  paid  for  the  same,  was  all  the  stock  of  the 
Los  Angeles  Cable  Railway  Company,  and  all  the  property, 
assets  and  rights  of  the  said  Los  Angeles  Cable  Railway 
Company. 

That  all  of  said  creditors  of  the  Pacific  Railway  Company, 
at  the  time  they  first  gave  credit  to  the  Pacific  Railway  Com- 
pany, either  knew  that  the  stock  of  the  Pacific  Railway 
Company  had  been  issued  or  was  to  be  issued  as  full  paid 
stock  in  payment  for  the  stock  of  the  Los  Angeles  Cable 
Railway  Company,  and  the  conveyance  and  transfer  to  it  of 
the  property  and  assets  of  said  Los  Angeles  Cable  Railway 
Company,  and  that  there  was  no  further  liability  on  the 
part  of  the  persons  to  whom  such  stock  was  issued  to  pay 
anything  thereon;  or  are  not  in  a  position  to  claim  in  this 
case,  that  any  of  the  defendant  stockholders  are  liable  to 
pay  anything  further  on  the  stock  held  by  them  respect- 
ivelv.  • 

That  none  of  the  said  creditors  in  fact  placed  any  reliance 
on  the  professed  capital  of  the  Pacific  Railway  Company  or 
extended  credit  to  the  said  company  from  the  belief  that  its 
stock  was  fully  paid,  or  that  there  was  any  liability  on  the 
part  of  any  of  the  stockholders  to  pay  anything  further  for 
their  stock. 

That  all  the  stock  of  the  Pacific  Railway  Company  was 
fully  paid  by  the  property  given  to  the  company  therefor, 
as  hereinbefore  stated,  and  that  there  was  no  fraud  or  fraud- 
ulent intent  in  the  transaction  by  which  saicl  stock  was  made 
full  paid  as  aforesaid."     Reversed  and  remanded. 


Solomon  T.  Fish  t.  Citizena  National  Bank^  J.  8.  Nor- 
ton^ Clarence  A.  Barley^  J.  W.  Howell  and 
Burroughs  &  Garter  Co. 

1.  Bill  for  Accounting. — Does  Not  Lie  Against  a  Secured  Creditor. 
—The  fact  that  a  creditor  takes  collateral  securities  from  his  debtor  to 
secure  his  debt,  affords  no  ground  for  the  filing  of  a  bill  against  him  for 
an  accounting  by  otlier  creditors  of  the  debtor. 
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Bill  for  an  Accounting^.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1896.  Affirmed.  Opinion  filed  June  29, 
1896. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellant. 
Norton,  Burley  &  Howell,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
CouRf. 

This  was  a  bill  in  equity,  filed  by  the  appellant  for  a  dis- 
covery and  accounting  concerning  certain  securities  alleged 
to  have  come  to  the  hands  of  the  appellee  bank  in  trust,  and 
for  an  injunction  against  the  prosecution  of  a  certain  pend- 
ing suit  at  law,  brought  by  the  bank  against  appellant,  upon 
certain  drafts  accepted  by  the  appellant,  and  for  cancella- 
tion of  said  acceptances,  and  for  a  set-oflf. 

Thesuifatlaw  was  upon  two  certain  drafts,  for  $500 
each,  drawn  by  the  Burroughs  &  Carter  Company  to  the 
order  of  H.  C.  Van  Dusen,  directed  to  the  appellant  and 
accepted  by  him.  The  drafts  were  respectively  dated  Octo- 
ber 30th  and  November  3, 18S8,  at  thirty  days  from  date. 

The  appellant  was  a  commission  merchant,  doing  busi- 
ness in  Chicago,  and  the  Burroughs  &  Carter  Company 
was  in  a  like  business  in  Flint,  Michigan.  The  drafts  in 
question  were  drawn  against  the  price  of  five  car  loads  of 
apples  sold  by  the  Burroughs  &  Carter  Company  to  the 
appellant  for  $1,142.98,  and  were  discounted  on  the  dates 
thereof  by  the  appellee  bank.  Van  Dusen,  the  payee  of  the 
drafts,  was  cashier  of  the  bank. 

At  the  time  of  the  acceptance  of  the  drafts  by  appellant, 
the  Burroughs  &  Carter  Company  was  indebted  to  appel- 
lant to  the  extent  of  $309.70  on  open  account,  and  of 
$1,026.97  upon  acceptances. 

It  was  this  indebtedness,  aggregating  $1,336.67,  that 
appellant  sought  to  have  set  off  against  the  said  drafts 
accepted  by  him. 

Concerning  the  circumstances,  aside  from  those  mentioned, 
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upon  which  appellant  bases  his  claim  to  equitable  relief 
against  the  appellee  bank,  the  master  to  whom  the  cause 
was  referred  to  take  proofs  and  report  the  same  with  his 
conclusions,  reported  that  on  November  13,  1888,  the  Bur- 
roughs &  Carter  Company  gave  a  chattel  mortgage  for 
§12,000  on  all  its  stock,  and  also  a  real  estate  mortgage  for 
$2,000  to  the  appellee  bank,  to  secure  the  bank  on  paper  it 
had  discounted  for  the  Burroughs  &  Carter  Company. 
That  the  Burroughs  &  Carter  Company  also  gave  to  other 
parties  having  claims  against  it  chattel  mortgages  on  its 
stocks,  subject  to  that  of  the  bank.  That  after  giving  said 
mortgage  the  Burroughs  &  Carter  Company  continued  to 
do  business  until  December  13,  1888,  when  the  bank  took 
possession  of  the  stock  of  the  company  under  the  chattel 
mortgage,  sold  the  $2,000  real  estate  mortgage,  took  an  as- 
signment of  all  the  book  accounts,  and  from  that  date  until 
September,  1889,  proceeded  to  close  up  the  affairs  of  the 
company,  sell  out  the  stock,  collect  the  outstanding  accounts 
and  apply  the  proceeds  toward  the  payment  of  the  liabili- 
ties of  the  company  on  the  unpaid  paper  which  the  bank 
had  discounted  for  it. 

He  further  reported  that  at  the  time  of  giving  said  mort- 
gages, the  said  Burroughs  &  Carter  Company  was  indebted 
to  the  bank  as  follows  : 

For  discounts, $19,803.21 

Notes, 10,000,00 

Interest, 456.76 

Overdrawn  account 1,009.00 

Total        $31,268.96. 

That  after  November  13,  1888,  the  bank  discounted  no 
new  paper  for  the  Burroughs  &  Carter  Company,  and  re- 
ceived on  account  of  the  above  indebtedness,  the  following 
accounts :    • 

On  paper  discounted  previous  to  November  13th.  .$14,012.30 
Total  amount  realized  from  B.   &  C.  Co's.  stock 

accounts,  etc 16,154.27 

Total  amount  chargeable  to  bank $30,166.57. 
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That  of  said  indebtedness  there  remains  due  and  unpaid 
to  the  said  bank,  from  the  Burroughs  &  Carter  Company, 
the  sum  of  $1,102.30.  That  there  is  also  due  to  the  said 
bank  $37.83  for  expenses  on  return  drafts,  and  $705.57  for 
checks  paid  by  the  said  bank  for  expenses  of  the  Burrongha 
&  Carter  Company  after  November  13,1888.  That  the 
total  amount  remaining  due  and  unpaid  to  the  said  bank  is 
the  sum  of  $1,845.79.  That  the  drafts  accepted  by  appellant 
were  included  in  the  sum  for  which  the  Burroughs  &  Carter 
Company  gave  such  security.  That  the  said  bank  did  not 
recover  out  of  the  assets  of  the  Burroughs  &  Carter  Com- 
pany sufficient  to  cover  the  indebtedness  of  said  company 
to  the  bank  by  $1,845.79. 

And  the  master  concluded  his  report  with  a  recommenda- 
tion that  the  preliminary  injunction  be  dissolved,  and  ap- 
pellant's bill  dismissed  for  want  of  equity,  which  was  done 
by  the  court,  and  this  appeal  has  followed. 

There  does  not  appear  to  be  any  substantial  disagreement 
as  to  the  facts  so  reported  by  the  master.  The  legal  con- 
clusions arrived  at  bv  him  furnish  the  main  contentions 
urged  by  appellant.  In  saying  this,  however,  notice  should 
be  taken  of  a  circumstance  proved  by  the  appellant,  of 
which  the  master  made  no  mention.  It  was,  that  Mr.  Ives, 
a  lawyer  connected  with  appellant's  attorneys,  went  to 
Flint  some  time  in  the  month  of  December,  1888,  three  or 
four  weeks  after  the  failure  of  the  Burroughs  &  Carter 
Compan}^  for  the  purpose  of  seeing  what  could  be  done 
toward  securing  to  appellant  a  set-off  of  the  amount  due 
appellant  from  the  Burroughs  &  Carter  Company,  against 
the  two  drafts  in  question.  While  there,  he  saw  Mr.  Van 
Dusen,  and  seems  to  have  been  told  by  him,  with  a  good 
deal  of  fidelity,  all  about  the  securities  held  by  the  bank,  and 
for  what  purposes  such  were  taken  and  held. 

Appellant's  counsel  endeavor  to  argue  that  as  a  result  of 
Ives'  conversation  with  Yan  Buren  some  duty  arose  on  the 
part  of  the  bank  toward  the  appellant  with  regard  to  the 
securities  it  held,  but  after  a  careful  consideration  of  all  that 
was  testified  by  Ives,  we  are  unable  to  find  anything  that 
even  tends  to  support  the  argument. 
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And  in  this  connection  we  may  say,  without  reproducing 
the  evidence,  that  there  is  nothing  in  the  record  upon  which 
to  sustain  the  theory  that  the  appellant  was  the  beneflciary 
of  anv  trust  held  bv  the  bank. 

The  securities  ofiven  bv  the  Burrougfhs  &  Carter  Com- 
pany  to  the  bank  were  for  its  benefit  alone.  The  evidence 
fails  to  show  any  semblance  of  trust  for  the  benefit  of  any 
other  creditors.  Undoubtedly,  if  a  surplus  had  remained  in 
the  hands  of  the  bank  after  payment  of  the  indebtedness  to 
it,  the  appellant,  or  any  other  creditor  of  the  Burroughs  & 
Carter  Company,  w^ould  have  had  a  remedy  at  law  by  gar- 
nishment, or  in  some  other  proceeding, whereby  such  surplus 
could  have  been  reached. 

But  the  master  has  found  that  the  bank  never  got  its  full 
pay  out  of  the  securities. 

It  is  not  necessary  to  go  into  the  details  of  theevi:]ence 
upon  the  accounting  that  was  made,  for  the  purpose  of 
justifying  the  correctness  of  the  account  as  stated  by  the 
master,  for  the  reason  that  no  case  entitling  the  appellant  to 
an  accounting  from  the  bank  was  made.  Merely  because 
one  who  is  a  creditor  of  another,  takes  collateral  securities 
from  the  debtor  to  secure  the  debt,  affords  no  ground  for 
an  accounting  in  equity  between  the  secured  creditor  and 
other  creditors  of  the  debtor. 

There  seems  to  be  no  other  aspect  to  this  case  that 
requires  notice,  and  the  decree  of  the  Superior  Court  is 
accordingly  aflBrmed. 


B.  Franklin  Cronkrite  et  al.  t.  William  U.  Rand  et  a1. 

1.  Practice — Affii^mance  on  Second  Appeal. — Where  a  case  is  re- 
versed and  remanded  to  the  court  below  and  again  tried  upon  the  prin- 
ciples laid  down  in  the  opinion,  and  is  again  appealed,  it  will  be 
affirmed. 

Appeal,  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Charlfs 
G.  Neely*  Judge,  presiding.  Heard  in  this  court  at  the  Alarch  teim, 
1898.    Affirmed.    Opinion  filed  June  29,  1896. 
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Flower,  Smith  &  Musgkave,  attorneys  for  api)ellaQts. 

George  L.  Paddock  and  H.  T.  Gilbert,  attorneys  for 
appellees. 

Opinion  per  Ci^riam. 

This  cause  having  been  retried  in  the  Circuit  Court  upon 
the  principles  laid  down  in  the  opinion  filed  herein  on  the 
first  appeal,  and  being  now  submitted  by  the  parties  for 
immediate  decision,  the  judgment  of  the  Circuit  Court  is 
affirmed  for  the  reasons  stated  in  that  opinion. 


Seth  F.  Crews  t.  A.  M.  Chase. 

1.  Jurisdiction-^ 7»  Appeal  Cases — Waiver.-^ A  suit  in  replevin  was 
appealed  from  a  justice  of  the  peace  and  placed  upon  the  docket  in  time 
for  the  October  term  but  not  in  time  for  the  September  term.  The  court, 
however,  at  the  September  term  ordered  that  the  appellee  should  have 
the  surety  on  the  replevin  bond  justify  or  file  a  new  bond  by  a  day 
named.  Hddy  that  the  action  was  premature,  but  the  appellee  having 
asked  for  and  procured  an  extension  of  time  to  comply  with  the  order 
the  question  of  jurisdiction  was  waived. 

2.  Same — Acquired  by  Entry  of  Appearance, — When  a  court  has 
jurisdiction  of  the  subject-matter  of  a  controversy,  the  parties  may  con- 
fer jurisdiction  of  their  person,  by  an  entry  of  appearance. 

RepleTin. — Appeal  from  the  Superior  Court  of  Cook  Ck)unty;  the  Hon. 
Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1896.    Affirmed.    Opinion  filed  June  29,  1896. 

V.  I.  Ohkenstein,  attorney  for  appellant. 
Ives  &  Tone,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellant,  as  plaintiff,  had  obtained  before  a  justice, 
a  judgment  in  repelvin  against  the  appellee  froni  which  the 
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latter  appealed  to  the  Superior  Court,  in  time  only  for  the 
October  terra,  1895.  Nevertheless,  September  4,  1805,  the 
court  ordered  that  the  appellant  should  have  the  surety  on 
the  replevin  bond  justify  or  lile  a  new  bond  by  September 
11,  1895.  This  action  of  the  court  was  premature.  Van 
Stavern  v.  Sears,  35  111.  App.  546. 

But  on  September  11,  1895,  on  motion  of  the  appellant, 
the  time  to  comply  with  the  order  was  extended  ten  days 
and  not  being  complied  with,  his  suit  was  dismissed  Sep- 
tember 28,  1895. 

In  this  was  no  error.  The  court  had  jurisdiction  of  the 
subject-matter,  and  the  appellant  by  appearance  and  procur- 
ing the  extension  waived  all  question  of  jurisdiction  over 
his  person.  Daggan  v.  Smyser,  46  111  App.  39;  Stinnett  v. 
Wilson,  19  111.  App.  38;  Jarrett  v.  Phillips,  90  111.  237. 

There  is  nothing  in  the  suggestion  that  the  statute  of 
1895  diflfers,  in  legal  effect,  from  the  pi*evious  statute  upon 
the  subject.    Judgment  is  affirmed. 


Harry  M.  Greene  y.  B.  F.  Hasten  et  aL 

1.  Corporations— Liability  of  0_fficer8— Failure  to  file  Certificate,— 
The  failure  to  file  the  certificate  of  organization  of  a  corporation  in  the 
recorder's  office,  renders  the  officers  of  such  corporation  liable  for  its 
debts. 

2.  Practicb—  Non-Joii}jder  of  Defendants —  Waiver  .-Non- joinder  of 
defendants  is  matter  in  abatement  and  is  waived  by  pleading  to  the 
merits. 

Assnmpgit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frances  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1894.  Reversed  and  remandM.  Opinion 
filed  June  20,  1896. 

I.  W.  FoLTz,  attorney  for  appellant. 

W.  S.  Oppenheimee  and  Walter  S.  IIolden,  attorneys  for 
appellees. 
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Mr-  Presidinq  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellant  sued  the  appellees  upon  a  promissory  note 
for  one  hundred  dollars,  indorsed  to  him  by  the  payee,  of 
which  the  '*  Economy  Dry  Paste  Company"  was  the  maker. 
Of  that  company  the  api)ellees  were  officers,  but  the  certifi- 
cate of  oriranization  of  the  company  was  not  filed  in  the  re- 
corder's office.  The  apj:)ellees  are  therefore  liable  for  the 
debts  of  the  company.  We  have  waited  long  for  the  Su- 
preme (]!ourt  to  decide  Loverin  v.  McLaughlin,  in  which  wo 
held  (40  111.  App.  373)  that  proposition  to  be  law,  and  in  161 
111.  417,  our  decision  is  affirmed. 

It  follows  that  the  appellant  was  entitled  to  recover,  if 
the  company  owed  the  money  the  note  calls  for,  and  there- 
fore the  judgment  in  favor  of  the  appellees  is  reversed  and 
the  cause  remanded. 

Non-joinder  of  defendants  is  only  matter  in  abatement, 
waived  by  proceeding  on  the  merits.  Puterbaugh  PL  & 
Pr.,  158. 

Reversed  and  remanded. 


Jacob  Meyer  et  aL  t.  Siegmund  Bnhstadt. 

1.  Guaranty. — Acceptance  of  Offer  of, — An  offer  to  guarantee  the 
debt  of  another,  about  to  be  created,  must  be  accepted  within  a  reason- 
able time,  and  no  contract  exists  until  the  offer  is  accepted  and  notice 
of  such  acceptance  given  to  the  proposed  guarantor. 

Assnmpait.— On  a  contract  of  guaranty.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1806.  Affirmed.  Opinion  filed 
June  29,  1896. 

Weigley  &  Eastman,  attorneys  for  appellants. 

DooLiTTLE,  ToLMAN  &  PoLLASKY,  attomevs  for  appellee. 
An  absolute  guaranty  of  an  existing  debt,   requires  no 
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notice  of  acceptance  nor  notice  of  default;  but  where  the 
debt  is  to  be  created  in  the  future,  and  its  existence  depends 
on  the  will  of  other  parties  than  the  proposed  guarantor, 
whether  it  shall  come  into  existence  or  not,  the  guarantee 
is  collateral  and  there  must  be  both  notice  of  acceptance  and 
notice  of  default  of  payment.  Tausig  v.  Eeid,  145  111.  488; 
Taylor  v.  Tolman,  47  111.  App.  264;  Cook  v.  Orne,  37  111. 
189.  See  also,  Ruffner  v.  Love,  33  III.  App.  601;  Newman 
V.  Streator  Coal  Co.,  19  Brad.  594;  Douglas  v.  Eeynolds,  7 
Pet.  113;  Edmonston  v.  Drake,  5  Pet.  634. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellee  was  a  traveling  salesman  in  the  service  of 
the  appellants,  and  though  the  case  took  a  wide  range  in 
the  Circuit  Court,  it  is  here  narrowed  to  the  question  whether 
the  appellee  should  be  held  as  a  guarantor  under  the  f bllow- 
ing  letter : 

"  Sweet  Springs,  Mo.,  July  15,  1890. 
Messrs.  Jacob  Meyer  &  Bros., 

Gents  :  Enclosed  order  of  D.  Victor.  I  had  four  com- 
petitors at  Higginsville,  two  Chicago,  one  St.  Louis,  one 
Kansas  City.  Mr.  Victor  gave  -me  half  his  order,  and 
bought  the  other  half  of  Frankenthal,  St.  Louis,  on  four 
months- time,  dated  October  15th;  saw  the  copy.  I  expect 
that  you  will  accept  this  order;  you  know  that  I  make  no 
use  of  it,  but  ask  this  as  a  special  favor;  if  necessary  Avill 
have  the  bill  charged  to  me;  he  is  a  relative  of  S.  Espen, 
and  I  want  his  trade. 

Tours  respectfully, 

S.    KUHSTADT." 

The  appellants  sent  the  goods  ordered  by  Victor,  and 
charged  them  to  him.  October  1,  1890,  they  took  the  four 
months'  note  of  Victor,  for  the  amount,  discounted  it  in 
bank,  and  as  Victor  did  not  pay  the  note,  the  appellants 
charged  it  to  the  appellee,  without  his  knowledge  or 
consent. 

That  conduct  was  no  compliance  with  the  letter.     When 
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the  appellants  filled  the  order  was  the  time  for  them  to  de- 
termine, and  then  inform  the  appellee,  whether  they  acted 
u|X)n  his  words  "  if  neopssary  will  have  the  bill  charged  to 
me."  That  was  a  proposition,  acceptance  of  which  re- 
quired notice  to  the  appellee,  in  order  to  bind  him.  RufF- 
ner  v.  Love,  33  111.  App.  601;  Brandt  on  Suretyship  & 
Guaranty,  Sec.  191. 

No  alleged  irregularities  on  the  trial  affect  that  question 
of  law,  and  the  judgment  is  affirmed. 


The  B.  Claflin  Go.  t.  Charles  R.  Selly^  Assignee  of  A. 

C.  Mills  &  Co. 

1.  Former  Decision— Jdee  Claflin  y.  Kellj,  Assignee,  etc.,  64  111. 
App.  525. 

Yolnntary  Ass'^nments.— Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.    Affirmed.     Opinion  filed  June  11,  1896. 

James  A.  Fullenwidkr,  attorney  for  appellant. 

Edward  S.  Elliott,  attorney  for  appellee;  Aldrich,  Eeed, 
Brown  &  Allen,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  case  is  in  all  respects  so  similar  to  Claflin  Co.  v. 
Kelly,  assignee  of  the  Imperial  Hotel  Co.,  64  111.  App.,  that 
the  opinion  filed  therein  is  applicable  to  this  case. 

Without  giving  further  reasons,  the  judgment  of  the 
Countv  Court  is  affirmed. 
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I  66    340: 

A.  S.  Berkowsky  t.  R.  A.  TialL  ^-IJ 

79     88 

1.  CoTSTTRACTS— Construction  of  Statute  of  FraiMfo.— Appellee,  who    ^  Jgg 
was  famishiag  materials  to  a  contractor,  apprehending  trouble,  called  ' 
upon  the  owner  and  informed  him  that  he  would  furnish  no  more  mate- 
rials unless  he  (the  owner)  would  secure  him.    The  owner  answered, 

"  All  right,  you  go  on  and  furnish  the  necessary  materials  to  finish  the 
building  and  I  will'  see  that  you  get  your  money  for  what  you  put  in 
here."  Relying  upon  this,  the  appellee  furnished  the  material  ncH^essary 
to  finish  the  building.  It  was  held  that  the  contract  was  not  within  the 
statute  of  frauds,  but  that  a  recovery  could  only  be  had  for  materials 
furnished  subsequent  to  the  making  of  it. 

2.  Statute  OF  Frauds— De/etise  of.  Must  be  Made  in  the  Court  Be- 
lute, — ^The  defense  of  the  statute  of  frauds  must  be  made  in  the  court 
below;  it  can  not  be  raised  for  the  first  time  in  the  Appellate  (>)urt. 

3.  Instructions— To  Find  for  the  Defendant— When  Properly  Re- 
fused.— ^An  instruction  to  find  for  the  defendant  is  properly  refused 
where  the  evidence  of  the  plaintiff  is  sufficient,  if  believed,  to  base  a  ver- 
dict upon. 

Assam psit.  for  materials  furnished.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1898.  Affirmed.  Opinion  filed 
June  1,  1896. 

Weigley  &  Eastman,  attorneys  for  appellant. 
John  0.  Trainor,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  appellee  brought  suit  against  the  appellant  to  recover 
for  the  value  of  materials  which  were  used  in  the  construc- 
tion of  a  building  being  erected  for  the  appellant,  and  re- 
covered a  judgment  for  $233.15,  and  this  appeal  is  from  such 
judgment. 

The  agreement  originally  made  by  appellee  to  furnish  the 
materials  was  with  persons  who  had  contracted  to  put  u]) 
the  building  for  appellant,  and  the  delivery  of  such  mate- 
rials seems  to  have  begun  about  May  1,  1890,  and  to  have 
continued  until  in  September  of  the  same  year. 
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According  to  appellee's  testimony,  he,  about  the  middle 
of  June,  apprehended  trouble  in  getting  his  pay  from  the 
contractors,  and  on  June  18th,  went  to  see  the  appellant  at 
the  building,  and  told  him  that  he  would  not  furnish  any 
more  materials  unless  he,  appellant,  would  secure  him;  that 
appellant  answered  him,  by  saying,  "  All  right,  Mr.  Yiall, 
you  go  on  and  furnish  the  necessary  material  to  finish  the 
building,  and  I  will  see  that  j'ou  get  your  money  for  what 
you  put  in  here,  and  also  what  is  necessary  to  finish  the 
building; "  and  that,  relying  upon  appellant's  statement,  he 
went  on  and  furnished  the  material  necessary  to  finish  the 
building. 

On  the  trial,  evidence  of  materials  furnished  before  June 
18th,  was  objected  to  and  excluded,  and,  at  the  instance  of 
the  appellant,  the  court  instructed  the  jury  that  no  recovery 
could  be  had  for  any  material  furnished  prior  to  that  date. 

The  only  witnesses  who  testified  were  the  appellant  and 
appellee,  and  the  former  explicitly  denied  ever  having  had 
any  such  conversation  with  the  appellee  as  was  testified  to 
by  him,  and  denied  having  known  him  at  all  in  the  transac- 
tion. 

But  the  jury  evidently  believed  the  appellee  and  disbe- 
lieved the  appellant.  Their  verdict  in  such  regard  having 
been  approved  by  the  trial  judge,  may  not  be  questioned  by 
us.  We  therefore  regard  the  question  as  settled  that  the 
appellant  agreed  as  appellee  testified. 

The  affidavits  read  upon  the  motion  for  anew  trial,  which 
tend  to  dispute  the  truth  of  appellee's  testimony  regarding 
a  subsequent  payment,  said  by  appellee  to  have  been  made 
to  him  b}*^  appellant,  personally,  when,  according  to  such 
affidavits,  it  was  made  through  one  of  the  original  contract- 
ors, should  not  be  regarded  as  newly  discovered  evidence, 
even  if  it  were  material.  This  was  a  second  trial  of  the 
cause.  The  verdict  on  the  former  trial  differed  from  that 
on  this  one  by  only  fifty-one  cents,  and  there  is  nothing  in 
the  record  indicating  but  that  substantially  the  same  evi- 
dence was  heard  upon  both  trials. 

Had  it  been  different,  it  would  have  doubtless  been  made 


First  District — March  Term,  1896.       351 

Berkowflky  v.  Viall. 

SO  to  appear,  but  the  appellant  has  in  no  way  caused  it  to 
be  done,  not  even  by  affidavit,  that  Ke  was  taken  by  sur- 
prise by  the  evidence  of  appellee  concerning  such  matter. 

It  is  urged  that  if  there  was  any  undertaking  of  appel- 
lant, it  ^vas  to  pay  the  debt  of  another,  and  within  the  stat- 
ute of  frauds  because  not  in  writing. 

We  agree  with  counsel  for  appellant,  that  the  declara- 
tion was  in  form  such  as  did  not  require  the  statute  of 
frauds  to  be  specially  pleaded  as  a  defense.  Durant  v.  Kog- 
ers,  71  111.  121. 

The  point  that  the  agreement  to  pay  for  the  materials  fur- 
nished subsequent  to  June  18th,  was  within  the  statute,  was 
not  made  below  by  Instruction  or  otherwise.  The  question 
w^as  made  as  to  the  materials  furnished  before  that  date,  and 
was  sustained  bv  the  court  bv  excludino^  all  evidence  as  to 

V  I/O 

such  materials,  and  also  by  the  instruction,  alreadj^  alluded 
to,  that  the  appellee  was  not  entitled  to  recover  for  any  such. 
But  had  the  point  been  made  below,  and  not  on  appeal  for 
the  first  time,  we  do  not  think  it  is  a  tenable  one.  Whether 
or  not  there  was  an  original  and  independent  agreement 
made  on  June  ISth  between  the  parties,  and  one,  therefore, 
that  need  not  be  in  writing,  was  a  question  fairly  before  the 
jury.  As  a  matter  of  law,  the  statute  of  frauds  was  not  in- 
volved as  to  subsequently  furnished  materials,  if  the  appel- 
lee's version  of  an  original  agreement  made  that  day  were 
true,  and  the  jury  having  found  that  the  appellee  told  the 
truth  in  that  matter,  the  point,  even  if  not  made  here  for 
the  first  time,  would  have  to  be  held  against  the  appellant. 

The  first  instruction  asked  by  appellants  to  find  for  the 
defendant  was  properly  refused,  for  the  reason  that  the 
plaintiflTs  testimony  was  sufficient,  if  believed,  to  base  a  ver- 
dict upon. 

The  eighth  instruction  was  also  properly  refused.  Every 
principle  therein  contained  that  was  applicable  to  the  case, 
where  there  was  but  one  witness  on  a  side,  was  embraced 
in  the  fifth  instruction  that  was  given. 

The  judgment  of  the  Circuit  Court  is  aflirmed. 
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Tictor  Falkenaa  et  aL  t.  Sevrin  Abrahamson. 

1.  Assignment  op  Ebrobs— Defective  Declaration,— Where  the  in- 
sulBciency  of  the  declaration  or  the  fact  that  it  states  no  cause  of  action 
is  not  assigned  for  error,  the  question  of  its  sufficiency  will  not  be  con- 
sidered by  the  court  on  appeal. 

3.  Ti^EADi^Q— Allegations  of  Dfity, — In  an  action  for  personal  in- 
juries alleged  to  be  the  result  of  a  neglect  to  perform  a  duty  imposed  by 
law  upon  the  defendant,  it  is  sufficient  if  the  declaration  shows  such  a 
relation  between  the  parties  as  to  make  it  the  duty  of  the  defendant  to 
exercise  ordinary  and  reasonable  care  that  an  elevator  should  be  safe  for 
the  plaintiff  to  be  upon. 

8.  Notice— To  the  Foreman  of  a  Contractor, — Notice  to  the  fore- 
man in  charge  of  the  construction  of  a  building,  of  a  defect  in  a  cable, 
is  notice  to  the  contractor. 

4.  Trials — Misconduct  of  Counsel. — In  the  opening  statement  of  u 
case  for  personal  injuries  received  in  an  accident  alleged  to  have  re- 
sulted from  the  negligence  of  the  defendant  in  not  keeping  an  elevator 
in  suitable  condition,  it  is  not  error  for  plaintiffs  counsel  to  state,  if  such 
is  the  fact,  that  one  man  was  killed  in  the  accident,  for  although  no  part 
of  the  case,  it  was  a  part  of  the  transaction,  and  proper  in  describing  it 
as  a  part  of  the  res  gestce. 

5.  Special  Interrogatories— TTAen  Properly  Refused.— It  is  not 
error  to  refuse  a  special  interrogatory  proposed  by  the  defendant,  where 
an  answer,  yes  or  no,  will  not  be  necessarily  in  conflict  with  a  general 
verdict  for  the  plaintiff. 

6.  Instructions— J5/rror  tn,  Will  Not  Ahcays  Reverse,— An  error  in 
an  instruction,  although  impossible  to  justify,  will  not  always  reverse. 

Action  for  Personal  Injuries.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.     Affirmed.    Opinion  filed  June  11,  1896. 

Edward  S.  Curtis  and  Wm.  M.  Johnson,  attorneys  for 
appellants;  L.  Danziger,  of  counsel. 

It  is  only  after  notice,  that  the  master  becomes  liable  to 
the  servant  for  failure  to  repair.  East  St.  Louis  v.  High- 
tower,  92  111.  139;  Chictigo  &  Alton  E.  R.  Co.  v.  Piatt,  bd 
111.  141;  C,  C.  &  I.  C.  R.  W.  Co.  v.  Troesch,  57  111.  155;  T.  W. 
&  W.  Ry.  Co.  V.  Ingraham,  77  111.  309;  C.  &  A.  R.  R.  Co.  v. 
Stiles,  20  111.  App.  650;  Sack  v.  Dolese,  35  111.  App.  636;  T.,  P. 
&  W.  Ry.  Co.  V.  Conroy,  61  111.  162;  National  Syrup  Co.  v. 
Carlson,  155  III.  210;  Richardson  v.  Cooper,  88  111.  270. 
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The  employe  must  use  reasonable  care  in  examining  his 
surroundings,  to  observe  and  take  such  knowledge  of 
dangers  as  can  be  attained  by  observation.  In  performing 
the  duties  of  his  place,  he  is  bound  to  take  notice  of  the 
ordinary  operation  of  familiar  natural  laws,  and  to  govern 
himself  accordinijl  v.  If  he  fails  to  do  so  the  risk  is  his  own. 
He  is  bound  to  use  his  eyes  to  see  that  which  is  open  and 
apparent  to  any  person  using  his  eyes,  and  if  the  defect  is 
obvious  and  sugii^estive  of  danger,  knowledge  on  the  part 
of  the  servant  will  be  presumed,  as  well  as  when  the  dan- 
gers are  the  subject  of  common  knowledge.  Bailey  on  Mas- 
ter's Liability  for  Injuries  to  Servants,  Chap.  9,  p.  162;  L.  S. 
&  M.  S.  Ry.  Co.  v.  O'Conner,  115  111.  254;  C,  B.  &  Q.  R.  R, 
Co.  V.  Avery,  8  111.  App.  133;  Beach  on  Negligence,  Sec.  138. 

The  master  can  not  be  required  to  take  more  care  of  the 
servant  than  the  servant  may  reasonably  be  expected  to  take 
of  himself.  Penna.  Co.  v.  Lynch,  90  111.  333;  Missouri  Fur- 
nace Co.  V.  Abend,  107  111.  44;  Simmons  v.  Chicago  &  T.  R. 
Co.,  110  111.  340;  C.  &E.  L  R.  R.  Co.  v.  Geary,  110  111.  389; 
Stafford  v.  C,  B.  &  Q.  R.  R.  Co.,  114  111.  244. 

After  the  employe  ascertains  that  the  machinery  or  in- 
strumentalities furnished  him  are  unsafe  and  continues  in 
the  employment,  he  waives  any  claim  on  the  master.  C.  & 
K.  W.  R.  R.  Co.  V.  Jackson,  65  111.  492;  T.  W.  Co.  v.  Con- 
roy,  61  III.  162;  Norton  v.  Volzke,  158  111.  402;  Same  v. 
Ingraham,  77  111.  314;  C.  &  A.  R.  R.  Co.  v.  Munroe,  85  111.  25. 

MgCracken  &  Cross  and  Clarence  S.  Darrow,  attorneys 
for  appellee. 

Courts  of  review  reverse  only  for  such  errors  as  may  have 
been  prejudicial  to  the  complaining  party,  and  certainly  no 
error,  or  number  of  errors,  can  with  any  propriety  be  said 
to  prejudice  a  party  when  it  is  clear,  as  it  is  here,  that  the 
judgment  upon  the  conceded  facts  is  the  only  one  that  could 
properly  be  rendered,  and  that  another  trial  would,  there- 
fore, necessarily  result  the  same  way.  Heckel  v.  Grewe, 
125  111.  58;  Hodges  v.  Percival,  132  111.  53;  Rowland  v. 
Springfield  Ins.  Co.,  18  IlL  App.  601. 
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Where  an  essential  and  material  allegation  is  omitted 
from  the  declaration,  but  is  proved  at  the  trial,  the  defect  is 
cured  by  verdict.  Ladd  v.  Pigott,  114  111.  649;  28  Am.  and 
Eng.  Ency.  of  Law,  417;  C.  &  E.  I.  R.  R.  Co.  v.  Hines,  132 
111.  165;  Heiman  v.  Schroeder,  74  111.  168. 

Mr.  Presiding  Justice  Gart  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  to  recover  damages  for  a  personal  in- 
jury to  the  appellee  alleged  to  have  been  caused  by  the 
negligence  of  the  appellants. 

The  abstract  sets  out  the  first  count  of  the  declaration  as 
jEoUows  : 

"That  on  December  23,  1893,  the  defendants,  Victor 
Falkenau  and  Louis  Falkenau,  were  contractors,  engaged  in 
the  construction  of  a  building  at  the  southwest  corner  of 
LaSalle  and  Washington  streets,  in  the  city  of  Chicago, 
known  as  the  Stock  Exchange  building,  and  that  they  used, 
in  connection  with  the  erection  of  said  building,  an  elevator 
propelled  by  steam,  on  which  the  employes  of  the  defend- 
ants about  the  building,  and  building  material,  was  hoisted 
and  lowered.  That  the  elevator  was  hoisted  and  lowered 
by  a  wire  cable,  passing  through  certain  pulleys  and  around 
a  certain  drum,  near  the  engine  which  furnished  the  steam 
for  propelling  the  elevator. 

That  the  plaintiff  was  one  of  the  employes  of  the  de- 
fendants engaged  upon  the  said  building,  and  that  his 
duties  required  him,  under  the  direction  of  defendants,  to 
make  use  of  the  elevator  in  going  to  and  returning  from  his 
work  upon  said  building,  which  building  was  twelve  or 
more  stories  in  height. 

That  the  elevator  was  used  to  carry  heavy  weights  of  as 
much  as  two  thousand  pounds,  and  that  it  was  the  duty  of 
the  defendants,  with  reference  to  the  safety  of  the  em- 
ployes, including  the  plaintiff,  to  have  provided  said  ele- 
vator with  a  sufficiently  strong  cable,  and  safe  appliances 
in  connection  therewith;  but  that  the  defendants,  regardless 
of  their  duty,  did  not  at  said  time  provide  said  elevator 
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with  a  suiBciently  strong  cable,  in  this,  that  the  cable  had 
become  worn  by  use,  and  the  strands  thereof  frayed  and 
broken,  and  thereby  rendered  insecure  and  unsafe  for  the 
carrying  thereon  of  said  employes,  including  the  plaintiif, 
but  with  which  fact  the  plaintiff  was  unacquainted. 

That  at  said  time  the  plaintiff  was  on  the  elevator  in  the 
discharge  of  his  duties  and  in  the  exercise  of  all  due  care 
and  caution  for  his  personal  safety,  but  that  the  defendants, 
through  their  said  negligence  and  wrong  in  not  having  pro- 
vided said  elevator  with  a  sufficiently  strong  cable,  in  the 
particulars  herein  set  forth,  said  cable  parted  and  broke, 
and  said  elevator  fell  with  the  plaintiff  thereon,  a  distance 
of  five  stories,  or  about  sixty  feet,  to  the  ground,  and  in 
consequence  thereof,  plaintiff  was  wounded  and  injured,  and 
had  his  leg  broken,  so  that  shortly  thereafter  it  had  to  be 
amputated,  and  thereby  the  plaintiff  has  been  incapacitated 
from  performing  his  ordinary  labor,  at  which  he  earned 
two  dollars  per  day,  and  has  suffered  great  pain,  and  paid 
out  $500  in  endeavoring  to  be  healed  of  his  injuries." 

As  originally  filed  there  were  four  other  counts,  and  the 
appellants  demurred;  but  after  five  more  counts  were  added, 
pleaded  to  the  whole  declaration,  thereby  waiving  the  de- 
murrer. Whether,  in  this  state  of  the  record,  error  can  be 
assigned  on  the  denial  of  the  motion  in  arrest  of  judgment, 
we  will  not  consider.  It  is  not  assigned  as  error  that  the 
declaration  is  insufficient,  or  states  no  cause  of  action. 

As  the  rule  that  a  motion  in  arrest  will  not  be  considered 
after  a  demurrer  is  based  upon  the  stickling  of  the  court  for 
its  own  dignity,  perhaps  it  does  not  apply  to  a  case  where 
the  party  backed  out,  and  did  not  call  upon  the  court  for 
judgment  on  his  demurrer.  0.  &  E.  I.  K.  R.  v.  Hines,  33 
111.  App.  271,  132  111.  161;  C.  M.  &  St.  P.  Ry.  v.  Hoyt,  50 
111.  App.  583. 

The  reason  why  we  will  not  consider  whether  error  can 
be  assigned  on  the  denial  of  the  motion  in  arrest  is,  that 
the  count  recited  is  good  after  verdict. 

Leaving  out  of  view  all  allegations  of  duty  which  are 
merely  surplusage  (Cribben  v.  Callaghan,  156  111.  549),  the 
declaration  shows  such  a  relation  between  the  parties  that 
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it  was  the  duty  of  the  appellants  to  exercise  ordinary  and 
reasonable  care  that  the  elevator  should  be  safe  for  the  ap- 
pellee to  be  upon. 

Then  the  averment  that  the  appellants  "did  not  at  said 
time  provide  said  elevator  with  a  sufficiently  strong  cable," 
coupled  with  the  further  averment  that  "  through  their  said 
negligence  and  wrong  in  not  having  provided  said  elevator 
with  a  sufficiently  strong  cable,"  implies  that  the  appellants 
were  derelict  in  their  duty  to  exercise  ordinary  and  reason- 
able care.    C.  &  E.  I.  R.  R.  v.  Hines,  132  111.  161. 

And  under  the  doctrine  quoted  from  Chitty  in  the  last 
cited  case,  as  well  as  in  Ladd  v.  Pigott,  114  111.  647,  the  ver- 
dict cures  the  defect;  more  especially  as  here,  as  in  the  last 
cited  case,  the  proof  of  the  fact  which  the  declaration  ought 
to  have  alleged — notice  to  the  appellants — was  made. 

Nevertheless,  the  remarks  of  Martin,  B.,  in  Watling  v. 
Castler,  23  Law  Times,  N.  S.  815,  are  applicable  here.  His 
opinion  in  that  case,  as  reported  in  6  Law  Rep.,  Exch.  Cases, 
73,  is  less  instructive. 

Now  as  to  the  proof.  The  foreman  of  the  appellants,  un- 
der whose  direction  and  personal  assistance  the  wood-work 
of  the  elevator  was  built,  and  the  engines  and  cables  con- 
nected with  it  were  placed,  and  who  remained  in  charge  of 
the  whole  apparatus,  had  examined  the  cable  before  the  ac- 
cident, and  noticed  that  at  the  part  which  broke  some  of  the 
outside  was  "  worn  and  cut." 

Other  evidence  showed  that  part  of  the  outside  strands — 
iron  or  steel — were  broken  before  the  accident;  the  brief  of 
the  appellants  speaks  of  "  according  to  the  evidence,  old, 
worn  and  rusty  parts  of  the  cable  with  ends  sticking  out, 
and  ready  to  pull  apart;"  and  the  causes  which  hastened  the 
wear  of  the  cable  are  shown  by  the  evidence;  causes  result- 
ing from  the  location  of  part  of  the  apparatus.  Now, 
whether  it  was  recklessness  or  mistake  in  judgment  which 
led  the  foreman  to  continue  the  use  of  a  cable  which  had 
begun  to  break,  makes  no  difference  in  the  responsibility  of 
the  appellants.  Notice  to  the  foreman  whom  they  had  put 
in  charge,  was  notice  to  them  that  the  cable  had  begun  to 
break. 
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Whether,  in  the  exercise  of  ordinary  and  reasonable  care 
for  the  safety  of  their  employes,  they  should  have  continued 
to  use  the  cable  to  send  men  and  heavy  weights  up  a  great 
height,  was  for  the  jury  to  answer,  with  little  doubt  of  the 
response. 

There  is  an  effort  to  make  it  appear  that  the  appellee  had 
some  charge  or  oversight  of  this  cable;  but  without  collating 
the  evidence,  we  simply  say  that  a  candid  and  impartial 
consideration  of  it  leaves  no  doubt  that  he  did  not  know, 
nor  was  his  employment  such  as  put  him  in  the  way  of 
knowing,  the  condition  of  the  cable — at  least  at  that  part 
where  it  broke.  The  whole  cable  was  about  400  feet  long, 
and  at  either  end  of  a  trip,  the  part  which  broke  was  far 
away  from  the  elevator  platform  where  his  work  was.  It 
was  part  of  his  work  to  oil  some  sheaves  at  the  top  of  the 
frame  in  which  the  elevator  ran,  but  when  so  doing  the  part 
of  the  cable  that  broke  was  out  of  his  sight. 
.  There  are  some  objections  in  the  brief  of  the  appellants 
as  to  evidence.  They  do  not  impress  us.  First,  that  the 
foreman  was  permitted  to  testify  to  the  condition  of  the 
cable  an  hour  after  the  accident.  Nothing  in  the  case 
tended  to  show  any  change  in  the  condition  from  the  time 
of  the  accident  except  such  as  resulted  from  others  examin- 
ing it,  and  such  examination  could  not  have  produced  the 
wear  and  rust  he  then  observed. 

The  appellee  was  permitted  to  testify  that  he  did  not 
know  what  effect  the  jerk  of  the  elevator  would  have  upon 
the  rope.  That  question  and  answer  could  have  had  no  ef- 
fect upon  the  jury.  Nobody  knew,  or  could  know.  Besides, 
the  jerk,  which  is  treated  as  of  some  importance  in  the  brief 
of  the  appellants,  was  not  the  proximate  cause  of  the  acci- 
dent, but  the  weakness  of  the  cable;  which,  it  is  fair  to  as- 
sume, would  have  withstood  the  jerk,  had  it  been  in  good 
condition. 

Complaint  is  made  that  in  opening  the  case,  counsel  for 
the  appellee  stated  that  one  man  was  killed  in  the  accident. 
If  that  was  true — and  it  seems  to  be  tacitly  admitted — it 
^vas  part  of  the  transaction,  though  no  part  of  this  case,  and 
in  describing  the  transaction  would  be  part  of  the  res  gestce. 
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On  the  special  questions  refused,  an  answer  yea  or  naLj  to 
either  of  them  would  not  have  been  necessarily  in  conflict 
with  the  general  verdict  for  the  appellee.  No  error  was 
committed  in  refusing  them.  Barnes  v.  Eembarz,  150  111. 
192. 

I  now  coma  to  the  last  point — an  instruction  for  the  ap- 
pellee, which  it  is  impossible  to  justify,  and  which  with 
much  hesitation,  we  excuse,  and  with  the  consolation  that 
if  we  are  right  the  appellee  does  not  lose  a  just  judgment, 
and  if  we  are  wrong,  a  higher  tribunal  can  prevent  the  con- 
sequences. 

The  court  instructed  at  the  instance  of  the  appellee : 

"  The  plaintiff  had  the  right  to  assume  that  the  tools  and 
machinery  furnished  by  the  defendants  were  safe  and  proper 
for  the  performance  of  the  services  required  of  the*  plaintifif. 
It  was  not  the  duty  of  the  plaintiff  to  inspect  such  tools 
and  machinery,  and  for  any  failure  to  provide  such  suitable 
and  proper  tools  and  machinery  and  keep  the  same  in  rea-* 
sonably  good  repair,  if  the  jury  find  from  the  evidence  that 
the  machinery  furnished  by  defendants  and  used  by  plaintiff 
at  the  time  of  his  injury  was  out  of  repair  and  in  an  unsafe 
and  dangerous  condition,  which  failure  resulted  in  injury  to 
the  plaintiff,  the  defendants  are  liable,  unless  the  plaintiff 
knew  of  such  defects  of  such  machinery,  or  by  the  exercise 
of  reasonable  care  in  the  performance  of  the  duties  assigned, 
could  have  discovered  such  defects." 

This  instruction  assumes  that  the  appellee  was  in  such  a 
relation  to  the  appellants,  and  the  tools  and  machinery  with 
which  he  worked,  that  he  need  pay  no  attention  to  the  con- 
dition of  such  tools  and  machinery. 

But  the  proof  in  the  case  is  clear  that,  as  to  that  part  of 
the  cable  which  broke,  that  assumption  is  true. 

The  instruction  also  charges  the  appellants  as  insurers, 
find  not  for  a  liability  only  for  want  of  ordinary  and  reason- 
able care.  But  the  proof  is  clear  of  notice  to  the  foreman 
put  in  charge  of  the  machinery  by  the  appellants. 

On  the  whole  case,  in  spite  of  error,  the  judgment  is  af- 
firmed. 
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James  Pease^  Sheriff^  y.  F.  8.  Waters  &  Co,  et  al. 

Morris  Cohn  v.  Same. 

1.  Parties — Who  may  Control  the  Process. — ^Where  the  plaintiff  has 
no  interest  in  the  subject-matter  except  as  sheriff,  under  a  levy  made  by 
him,  of  an  attachment  upon  the  property  in  dispute,  if  the  plaintiff  in 
the  attachment  suit  consents  to  an  order  of  the  court  appointing  a  re- 
ceiver the  sheriff  (plaintiff )  has  no  right  to  object. 

2.  Same— In  Proceedings  to  try  the  Rights  of  Property. —The  plaint- 
iff, in  a  proceeding  in  the  County  Court  to  try  the  rights  of  property 
levied  upon  and  in  the  custody  oF  the  sheriff,  is  a  mere  claimant  of  the 
property,  and  the  parties  having  the  control  of  the  process  by  which 
the  sheriff  retains  possession  of  the  same  may  consent  that  it  be  dis- 
charged from  such  possession  without  the  consent  of  such  claimant. 

3.  Rights  op  Propekty— TVioZ  of  AppeaL  —The  trial  of  the  rights  of 
property  in  the  County  Court,  provided  for  by  the  statute,  is  not  a  suit 
at  law  or  in  chancery,  but  is  distinctly  a  statutory  proceeding  from 
which  an  appeal  lies  to  the  Circuit  Court. 

4.  Appeals — From  Interlocutory  Orders. — An  order  that  particular 
property  be  surrendered  to  a  receiver  is  an  interlocutory  order  and  not 
appealable;  but  it  is  otherwise  with  an  order  imposing  penalties  for  dis- 
obedience. 

5.  Interlocutory  Orders— W/iaf  are  Appealable.— The  only  inter- 
locutory orders  from  which  appeals  lie  are  those  granting  injunctions 
and  appointing  receivers. 

Order  Appointing  a  Eeceiver. — Appeals  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1896.  Afi^med.  Opinion  filed  August 
5,  1896. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellants. 

VocKE  &  Healy,  of  counsel  for  James  Pease,  sheriff,  con- 
tended that  the  power  of  a  court  of  chancery  to  set  aside 
fraudulent  transfers  of  property  may  well  be  questioned. 
Surely  a  bill,  such  as  the  one  at  bar,  could  not  be  main- 
tained and  would  be  held  bad  on  demurrer  for  multifari- 
ousness, which  proceeds,  first,  for  the  enforcement  of  stock- 
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holders'  liability;  second,  for  the  enforcement  of  directors' 
liability;  third,  for  the  vacation  of  alleged  fraudulent  trans- 
fers of  property  made  to  diflFerent  persons  claiming  under 
separate  and  distinct  titles;  fourtii,  for  the  determination  of 
the  validity  of  the  liens  procured  by  attachment.  1  Beach, 
Mod.  Equity  Pr.,  Sec.  124;  3  Thompson  Com.  on  Corp.,  Sec. 
4335;  O'Bear  Jewelry  Co.  v.  Golfer,  17  So.  535;  Wiles  v. 
Suydam,  64  N.  Y.  173;  Barre  Nat.  Bank  v.  Hingham  Mfg. 
Co.,  127  Mass.  566. 

Simple  contract  creditors  have  no  standing  to  set  aside  a 
fraudulent  conveyance  made  by  a  debtor  corporation  with- 
out a  judgment  and  execution  returned  nulla  hana.  Hol- 
lins  V.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  371;  Taylor  v. 
Bowker,  lllU.  S.  110. 

A  court  of  chancery  has  no  power  to  direct  a  sheriflF  to 
turn  over  property  in  his  possession  to  a  receiver.  Baker 
V.  Backus,  Adm'r,  32  111.  79;  Latham  v.  Chafee,  7  Fed.  Kep. 
525;  Beecher  v.  Bininger,  7  Blatchf.  170;  Simmons  v.  Wood, 
45  How.  Pr.  262;  West  v.  Swan,  3  Edw.  Ch.  420;  People  v. 
Albany  &  Sus.  Ry.  Co.,  7  Abb.  Pr.  (N.  S.)  265;  Vincent  v. 
Parker,  7  Paige,  65;  Mills  v.  Webb  (Ga.),  15  S.  E.  635; 
Buckley  v.  Baldwin,  13  So.  851;  Lawrence  Iron  Works 
Co.  V.  Rockbridge  Co.,  47  Fed.  Rep.  755;  Insurance  Co.  v. 
Stebbins,  8  Paige  Ch.  565;  Hale- Berry  Co.  v.  Diamond  State 
Iron  Co.  (Ga.),  22  S.  E.  217;  Squire  v.  Hewlett,  141  Mass. 
597;  High  on  Receivers,  Sec.  440. 

David  J.  Wile  and  Wilbkr,  Turner  &  Hill,  attorneys 
for  appellees;  Albert  E.  Pollak,  George  W.  Shinn  and 
Steve  Albright,  of  counsel,  contended,  that  a  simple  con- 
tract creditor  mav,  under  section  25  of  the  acf.  concernino- 
corpomtions,  file  a  bill  to  wind  up  a  corporation  which  has 
ceased  doing  business,  leaving  debts  unpaid,  and  that  ap- 
pellees having  duly  brought  themselves  within  the  provis- 
ions of  said  section,  the  receiver  was  properly  appointed. 
Wolverton  V.  Taylor,  43  111.  App.  424;  Buda  Foundry  Co.  v. 
Col  Cel.  Co.,  55  111.  App.  381. 

The  remedy  being  in  the  nature  of  a  creditor  s  bill,  fraud- 
ulent conveyances  made  by  the  corporation  in  its  lifetime 
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may  bo  attacked  in  such  a  bill.  Butler  Paper  Co.  v.  Kob- 
bins,  151  111.  5SS. 

The  bills  are  not  multifarious.  Brinkerhoff  v.  Brown,  6 
Johns.  Ch.  139;  Hurd  v.  Ascherman,  117  111.  501. 

No  appeal  lies  from  the  order  directing  the  sheriff  to  sur- 
render possession  of  the  propertj^  in  controversy  to  the  re- 
ceiver, to  be  by  such  receiver  held  pendente  lite.  Taylor  v. 
Kirby,  31  III.  A  pp.  658;  Black  Diamond  Co.  v.  Waterloo, 
62  111.  App.  '206. 

The  appeal  from  the  County  Court  on  the  trial  of  the 
right  of  property,  was  properly  taken  to  the  Circuit  Court. 
Sec.  77,  act  providing  for  trial  of  right  of  property  in  the 
County  Court;  2  Starr  &  Curtis,  1413;  Grier  v.  Cable,  159 
111.  29. 

Mb.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  CouR-r. 

These  ai'e  appeals  from  an  interlocutory  order  appointing 
a  receiver  of  the  property  of  the  Climax  Cycle  Company, 
under  bills  in  chancery,  filed  by  the  appellees  as  creditors 
against  that  company,  to  which  bills  Cohn  and  Pease  were 
defendants. 

Pease  is  sheriff,  and  has  no  interest  in  the  matter  except 
as  sheriff  under  levies  made  by  him  of  attachments  upon  the 
property;  and  as  the  plaintiffs  in  those  attachments  all  con- 
sented to  the  order  appealed  from,  he  has  no  right  to  object 
to  it.  The  plaintiffs  may  control  their  own  process.  Mor- 
gan V.  People,  59  111.  58. 

As  to  Cohn,  it  appears  vaguely  that  he  instituted  pro- 
ceedings in  the  County  Court  for  trial  of  the  right  of  some 
of  the  property  levied  upon,  and  that  there  he  had  judg- 
ment in  his  favor,  from  which  a  creditor  of  the  Cj'^cle  com- 
pany appealed  to  the  Circuit  Court.  That  appeal,  still 
pending,  was  properly  to  the  Circuit  Court,  as  the  trial 
of  the  right  of  property  provided  for  by  statute,  is  not  a 
'*  suit  or  proceeding  at  law  or  in  chancery,"  but  is  "distinctly 
stsitutory."  Grier  v.  Cable,  159  111.  29.  And  the  trial  in 
the  Circuit  Court  is  "  de  novoP     See  statute  as  quoted  in 
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Grier  v.  Cable.  Cohn  is,  therefore,  merely  a  claimant  of 
property,  which  was  in  the  possession  of  the  sheriff,  and 
which  those  having  the  right  to  control  the  process  con- 
sented should  be  discharged  therefrom. 

The  SupeHor  Court  will  doubtless  hear  and  determine 
whether  his  claim  be  valid  much  earlier  than  the  appeal  in 
the  Circuit  Court  could  be  reached  on  the  regular  docket. 

Neither  of  the  appellants  are  in  a  position  to  complain  of 
the  mere  appointment  of  a  receiver  of  the  assets  of  the 
Cycle  company,  and  an  order  that  particular  property  be 
surrendered  to  a  receiver  Is  but  interlocutory,  and  not  ap- 
pealable. An  order  imposing  penalties  for  disobedience 
would  be  appealable.  People  v.  Weigley,  155  111.  491.  The 
only  interlocutory  orders  from  which  appeals  lie,  are  those 
granting  injunctions  and  appointing  receivers,  and  that  is 
onlv  bv  special  statute. 

So  far  as  concerns  these  appellants,  the  order  appealed 
from  is  affirmed. 


General  Electric  Railway  Co.,  Impleaded^  etc.^  y.  Chicago 

City  Railway  Co. 

1.  Street  Railways— /2igr7if  to  Operate  Cars  a  Proerty  Right, — 
The  tracks  of  a  street  railway  company  and  its  right  to  operate  its  cars 
thereon,  are  property  rights,  and  as  such  are  entitled  to  protection,  but 
it  has  no  exclusive  right  in  or  to  the  streets  upon  which  its  tracks  are 
laid. 

2.  Same— i^i^ft^  to  Use  Their  Rails  as  a  Part  of  the  Street — A  street 
railway  company,  although  it  owns  the  rails  which  it  lays  down  in  a 
street,  has  no  exclusive  right  to  use  them,  except  as  a  part  of  the  street. 

8.  Same — No  Exclusive  Rights. — A  street  railway  company  has  no 
right,  for  the  pxupose  of  preventing  competition,  or  of  increasing  its 
own  revenues,  or  of  in  any  other  way  being  a  hindrance  to  the  public, 
to  say  that  the  rails  of  a  competing  company  shall  not  be  laid  alongside 
of  or  across  its  own  tracks;  neither  can  it  be  permitted  to  unnecessarily 
interfere  with  the  right  of  the  other. 

4.  Same— Nature  of  the  Right  to  lay  Tracks— Abutting  Owners,— 
Street  railway  companies  take  permission  to  place  their  tracks  in  the 
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streets  of  a  city,  subject  to  such  conditions  as  are  imposed  by  law,  and  to 
whatever  damage  the  owner  of  any  abutting  property  may  sustain  by 
reason  of  the  construction  of  the  road. 

5.  Same— Occupancy  of  the  Street  by  Different  Companies, — ^Where 
two  corporations  have  been  given  the  right  to  lay  their  tracks  in  the 
same  street,  each  is  bound  to  place  its  rails  and  to  use  the  street  in  such 
a  manner  that  the  public  may  have  the  benefit  which  can  be  derived 
from  such  joint  use. 

6.  Same — Joint  Occupancy  of  Street, — The  fact  that  a  street  rail- 
way company  is  about  to  proceed  to  lay  its  track  in  a  street  already 
occupied  by  another  company  with  its  tracks  is  not  necessarily  a 
threatened  invasion  of  the  easements  of  the  latter  company  or  its  prop- 
erty rights. 

7.  Eminent  Domain — Compensation  for  Property  Damaged, — ^When 
property  is  merely  damaged  for  public  use  it  is  not  necessary  that  com- 
pensation be'  made  before  the  damage  occurs,  for  the  reason  that  the 
question  as  to  whether  such  property  will  be  so  damaged  is  always  open 
to  dispute. 

8.  Streets — Rights  of  Persons  irt, — Every  person  who  drives  or  walks 
along  the  streets  of  a  city  is  bound  to  do  so  with  due  deference  to  the 
rights  of  others  who  may  also  wish  to  pass  thereon. 

9.  Same — Rights  as  to  Tracks  of  Street  Raihoays. — All  persons  have 
an  indisputable  right  to  cross  the  tracks  of  street  railways  as  well  as  to 
pass  longitudinally  thereon,  although  in  so  doing  they  may,  to  some 
extent,  interfere  with  the  use  of  such  tracks  or  damage  its  rails,  and  in 
some  degree  hinder  the  company  in  its  efforts  to  serve  the  public. 

10.  Tra^scbisbs— Requisites  of  Ordinances  Granting.— JJnder  chap- 
ter 66,  R.  S.,  relating  to  horse  and  dummy  railroads,  providing  that  the 
municipal  authorities  shall  not  grant  the  right  to  construct  street  rail- 
way tracks  in  streets  except  upon  the  condition  that  the  company  will 
pay  all  damages  to  the  owners  of  property  abutting  upon  such  street,it  is 
not  necessary  that  the  condition  relating  to  the  payment  of  damages 
should  be  inserted  in  the  ordinance  granting  the  right. 

11.  Abutting  Property  Owners— Aa^ure  of  the  Rights  of,— The 
right  given  to  the  abutting  property  owner  by  the  frontage  act  is  not 
one  that  may  be  exercised  with  the  same  freedom  and  the  same  motives 
by  which  he  controls  his  other  property,  but  there  is  thereby  intrusted 
to  him  a  power  which  he  is  to  exercise  for  the  benefit  of  the  public. 

12.  Nuisances— TT/ien  to  be  Abated  at  the  Suit  of  the  Attorney-Gen- 
era^— The  attorney-general  represents  the  public,  and  at  his  suit  public 
nuisances  may  be  abated,  public  trespasses  restrained,  and  claims  un- 
lawfully asserted  against  the  public,  declared  baseless. 

13.  Injunction— Tb  Prevent  the  Construction  of  a  Street  Railway. — 
A  court  of  equity  wiQ  not  interfere  to  prevent  the  construction,  in  the 
streets  of  a  city,  of  a  public  railroad  to  be  used  equally  for  the  benefit  of 
all  the  public,  but  will  remit  the  parties  to  a  court  of  law  and  to  such 
relief  as  that  tribunal  affords. 
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Bill  for  an  Injunction. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tulky,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1896.    Reversed.    Opinion  filed  August  5,  1896. 

Walker,  Judd  &  Hawley,  attx)rneys  for  appellant; 
Thomas  A.  Moran,  Charles  A.  Ddpeb,  Eichakd  Prendee- 
GAST,  of  counsel. 

It  has  long  been  established  that  no  private  pro))erty 
owner,  who  has  property  abutting  on  a  public  street,  can,  by 
virtue  of  such  ownership,  and  alleging. apprehended  dam- 
ages to  such  property  from  the  building  of  a  street  railway, 
maintain  a  bill  for  injunction  against  the  laying  of  a  track 
in  such  street  where  the  municipality  consents  to  such  con- 
struction. Tibbetts  v.  The  West  &  South  Towns  Street 
Railway  Co.,  54  111.  App.  180;  North  Chicago  St.  R.  K.  Co. 
v.  Cheatham,  58  111.  App.  318;  Phelps  v.  The  Lake  St.  El. 
Ry.  Co.,  60  111.  App.  471;  Moses  v.  R.  R.  Co.,  21  III.  516; 
Union  Building  Ass'n  v.  Chicago,  102.  III.  379;  Hesing  v. 
Scott,  107  III.  600;  Stetson  v.  Railway  Co.,  75  111.  74;  Patter- 
son V.  Ry.  Co.,  75  111.  588;  Corcoran  v.  Ry.  Co.,  149  III.  291. 

As  the  only  difference  between  a  case  where  a  street  rail- 
way is  built  in  a  street  under  a  valid  license,  and  a  case 
where  it  is  built  in  a  street  without  a  valid  license,  is  that 
in  the  latter  case  the  public  franchise  or  easement  of  passage 
is  unlawfully  obstructed,  the  question  of  the  validity  of  the 
license  is  one  which  concerns  only  the  public  as  a  whole,  for 
it  is  not  a  matter  of  special  grievance  to  any  single  abutter, 
but  a  matter  affecting  the  whole  public.  It  has  accordingly 
been  held  by  the  overwhelming  weight  of  authority  that 
the  abutter  has  no  more  right  of  interference  where  the 
tracks  are  to  be  laid  without  a  valid  license  than  he  has 
where  the  tracks  are  duly  authorized.  The  damage  to  him 
is  the  same,  whether  the  road  is  duly  authorized  or  not,  and 
in  either  case,  especially  where  a  mere  street  railway  is  in- 
volved, and  no  additional  servitude  or  diversion  of  the  street 
from  its  proper  and  legitimate  use  is  threatened,  he  can  not 
maintain  a  bill  for  an  injunction.  W.  J.  Ry.  Co.  v.  Cam- 
den G.  &  W.  Ry.  Co.,  29  Atl.  Rep.  423;  Palmer  v.  L.  &  R. 
C.  G.Ry.Co.,  108  Ind.  137;  Garnett  v.  Ry.  Co.,  20  Fla.  889; 
Van  Home  v.  Newark  Passenger  Ry.  Co.,  48  N.J.  Eq.  332; 
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Borden  v.  Ey.  Co.,  33  Atl.  Kep.  276;  Blodo:ett  v.  EL  Ey. 
Co.,  28  Legal  Jfews,  255;  Stewart  v.  El.  Ey.  Co.,  58  111.  App. 
446;  111.  &  St.  L.  E.  E.  Co.  v.  St.  Louis,  2  Dillon,  Federal 
Cases,  Case  No.  7,007;  Hogan  v.  General  Pacific  E.  E.  Co., 
71  Cal.  83. 

The  crossing  of  existing  street  railway  tracks  at  street 
intersections,  by  tracks  of  another  street  railway  company, 
is  a  thing  that  may  be  permitted  by  the  municipality,  and 
the  validity  of  such  permission  is  not  open  to  question  by 
the  senior  company  in  an  injunction  suit,  nor  does  equity 
regard  such  crossing,  where  permitted  by  the  municipality, 
ns  creating  a  right  to  an  injunction.  Metropolitan  City 
Ey.  Co.  V.  West  Chicago  Ey.  Co.,  87  111.  321;  The  Chicago, 
B.  &  Q.  Ey.  V.  The  West  Chicago  St.  Ey.  Co.,  54  111.  App. 
273;  The  Chicago,  B.  &  Q.  Ey.  Co.  v.  The  West  Chicago 
St.  Ey.  Co.,  156  111.  255;  The  Cincinnati,  C.  &  St.  L.  Ey. 
Co.  V.  West  Chicago  St.  Ey.  Co.,  156  111.  385;  Market  St. 
E.  E.  Co.  V.  Central  E.  E.  Co.,  51  Cal.  583;  Highland  Av.  E. 
E.  Co.  V.  Birmingham,  93  Ala.  505;  Ogden  City  E.  E.  Co. 
V.  Ogden  City,  26  Pac.  Eep.  288;  Henderson  v.  Ogden  City 
Ey.  Co.,  26  Pac.  Eep.  286;  Braddock  St.  Ey.  Co.  v.  Brad- 
dock  El.  Ey.  Co.,  49  Leg.  Int.  25;  Brooklyn  City  Ey.  Co.  v. 
Coney  Island  &  B.  E.  Co.,  35  Barb.  264:  The  West  Jersey 
Ey.  Co.  V.  The  Camden  D.  W.  Ey.  Co.,  29  Atl.  Eep.  433; 
X".  Y.  &  N.  H.  E.  E.  Co.  V.  42d  St.  &  Grand  St.  F.  E.  E. 
Co.,  50  Barb.  3Q9;  Jamaica  E.  E.  Co.  v.  Brooklyn  City  Ey. 
Co.,  33  Barb.  420;  Van  Horn  v.  Newark  Pass.  Ey.  Co.,  48 
X.  J.  Eq.  332;  C.  &  C.  T.  E.  Co.  v.  Whiting,  H.  &  E.  E. 
Co.,  28  X.  W.  Eep.  604;  C.  P.  E.  Co.  v.  East  II.  E,  30  Atl. 
Eep.  159;  N.  Y.  &  H.  E.  Co.  v.  42(1  St.  E.,  32  How.  Pr. 
499;  N.  Y.  &  H.  E.  Co.  v.  42d  St.  E.,  50  Barb.  312;  A.  &  C. 
P.  E.  V.  Douglas,  5  Seld.  444;  D.  B.  T.  P.  E.  Co.  v.  B.  E.  P. 
R  Co.,  10  Penn.  Co.  Ct.  401. 

Edwin  Walker,  attorney  for  appellee;  Julius  S.  Grin- 
NELL  and  S.  S.  Gregory,  of  counsel. 

The  appellant  having  no  power  to  construct  its  track  in 
the  city  of  Chicago,  except  by  consent  of  the  city  council, 
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and  such  consent  being  void,  a  court  of  chancery  has  juris- 
diction to  restrain  by  injunction  the  appellant  from  exer- 
cising such  power  on  bill  filed  by  a  party  showing  special 
property  injury,  resulting  from  the  exercise  of  such  un- 
warrantable and  unlawful  power.  Hickey  v,  C.  &  W.  Ind. 
Co.,  6  111.  App.  172;  Hunt,  Att.  Gen.,  etc.,  v.  C.  H.  &  D. 
Ry.  Co.,  20  111.  App.  282,  121  111.  638;  K  C.  Street  R.  R. 
Co.  V.  Cheetham,  58  111.  App.  318;  Bez  v.  C,  R.  I.  &  P. 
Ry.  Co.  et  al.,  23111.  App.  137;  Green  v.  Oakes,  17  111.  251; 
Zearing  v.  Raber,  74  111.  409;  Carter  v.  Chicago,  57  111. 
283;  R  R.  Co.  v.  People,  92  111.  176;  Earll  v.  Chicago,  13'J 
111.  288;  Atty.  General  v.  C.  &  E.  R.  R.  Co.,  112  111.  538; 
McCartney  v.  R.  R.  Co.,  112  111.  611;  Rigney  v.  Chicago, 
102  111.  78;  Griswold  v.  Brega,  160  111.  490;  Pomeroy's 
Equity,  Vol.  Ill,  Sec.  1350;  Cadigan  v.  Brown,  120  Mass. 
493;  Milhau  v.  Sharp,  27  K  Y.  611;  Flynn  v.  Taylor,  28 
N.E.  418;  127  K  Y.  596;  Roberts  v.  Easton  etal.,  19  Ohio 
St.  78;  Hart  v.  Buckner,  54  Fed.  925;  C.  &  W.  I*  R.  R.  Co. 
V.  R.  R.  Co.,  15  111.  App.  587;  C.  C.  Ry.  Co.  v.  Chicago,  90  111. 
573;  111.  Cen.  R.  R.  Co.  v.  Com.  of  Highways,  161  111.  247; 
Dillon,  Municipal  Corporations,  420;  Wetmore  v.  Story,  22 
Barb.  (K  Y:)  414;  Drake  v.  Phillips,*  40  III.  388;  Lebanon 
V.  R.  R.  Co.,  77  111.  539;  Schott  v.  People,  89  111.  195;  Chi- 
cago Gen.  Ry.  Co.  v.  West  Chicago  Street  R.  R.  Co.,  63  111. 
App.  464;  Chicago  General  Ry.  Co.  v.  Chicago  City  Ry. 
Co.,  62  111.  App.  517;  Central  City  Ry.  Co.  v.  Fort  Clark 
Ry.  Co.,  81  111.  523. 

Mr.  Justice  Waterman  delivered  the  opinion  of  thi*: 
Court. 

This  is  an  appeal  from  an  interlocutory  order  of  the  Cir- 
cuit Court,  restraining  the  General  Electric  Railway  Com- 
pany from  laying  down,  locating,  constructing  or  erecting 
in  or  over  or  upon  any  part  or  portion  of  certain  named 
public  streets  and  highways  in  the  city  of  Chicago,  any 
railroad  track  or  tracks,  or  wires,  or  any  other  thing  or 
structure  whatsoever,  constituting  the  route  of  the  right  of 
way  of  the  proposed  railway  of  said  company  as  described 
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in  an  ordinance  of  the  city  of  Chicago,  and  also  enjoining 
the  said  Electric  Railway  Company  from  disturbing  or  inter- 
fering with  the  railway  tracks,  ties,  and  railway  bonds  of 
the  Chicago  City  Railway  Company,  or  the  paving  within 
the  right  of  way  of  the  said*  Chicago  City  Railway  Com 
pany,  and  enjoining  the  commissioner  of  public  works  from 
issuing  any  permit  or  license  to  the  General  Electric  Rail- 
way Company  to  construct  or  erect  in  any  of  said  streets 
any  track.  The  streets  named  in  the  injunction,  to  place 
and  operate  upon  which  a  street  railway,  the  General  Elec- 
tric Railway  Company,  appellant,  claims  to  have  a  right  by 
virtue  of  an  ordinace  to  it  grnnted  by  the  city  of  Chicago, 
constitute  a  route  of  about  ten  miles.  The  injunction  was 
issued  without  bond.  The  Chicago  City  Railway  Company, 
the  complainant  below,  at  whose  instance  the  injunction  was 
issued,  claims  to  be  entitled  to  maintain  such  injunction  be- 
cause of  certain  tracks  it  has  in  Dearborn  street,  running 
from  20th  to  21st  street,  together  with  three  switch  tracks 
therefrom,  to  its  blaeksmith  and  machine  shops,  situated  upon 
its  property  on  the  east  side  of  Dearborn  street,  and  also 
because  the  proposed  track  of  appellant  will  cross  the  track 
of  appellee  at  a  number  of  streets,  more  particularly  at  the 
intersection  of  Dearborn  street  with  22d  street;  and  also 
because  the  complainant  below  is  the  owner  of  several  hun- 
dred feet  of  property  abutting  upon  Dearborn  street,  along 
which  appellant  is  proposing  to  construct  its  railway.  The 
tracks  of  appellee  mentioned  in  the  bill  in  this  case,  as  well 
as  its  right  to  operate  cars  thereon,  are  valuable  property, 
and  a  property  right  which  is  entitled  to  protection. 
Neither  for  public  nor  private  use  can  the  property  of  ap- 
pellee be  taken  without  giving  to  it  adequate  compensation. 
It  is  the  settled  law  in  this  State  that  private  property  can 
not  be  taken,  that  is,  actually  entered  upon,  seized  and  ap- 
propriated for  public  use,  without  just  compensation  hav- 
ing been  first  made  to  the  owner.  When  property  is  merely 
damaged,  it  is  not  necessary  that  such  just  compensation 
should  be  made  before  the  damage  takes  place,  and  this  for 
a  most  obvious  reason,  as,  whether  property  will  be  damaged 
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by  the  taking  of  other  property  and  the  making  of  a  pub 
lie  improvement,  is  a  matter  concerning  which  there  is  room 
for  great  dispute,  and  most  frequently  is  great  uncertainty. 
If  no  public  improvement  could  be  entered  upon  until  the 
damage  to  all  the  property  done  thereby  had  been  ascer- 
tained and  paid,  no  public  work  could  be  constructed  until 
all  the  world  had  been  made  parties  to  a  proceeding  to  de- 
termine whether  any  other  property  than  that  actually 
taken  would  be  damaged  by  the  proposed  improvement. 
We  are,  therefore,  in  this  case,  first  to  consider  what 
is  the  nature  of  the  property  which  the  complainant 
has  in  the  streets  of  this  city,  and  what  its  rights  in 
respect  thereto  are;  and,  second,  whether  the  defendant  is 
proposing  to  enter  upon,  seize  and  appropriate  to  its  pur- 
poses anything  to  the  use  of  which  the  complainant  has  an 
exclusive  right.  The  rails  which  the  complainant  has  placed 
in  the  streets  in  Chicago  are,  doubtless,  its  property;  it  paid 
for  and  placed  them  there,  and  may,  consistent  with  its  obli- 
gations to  the  public,  in  a  reasonable  manner,  remove  such 
rails,  replacing  them  with  others.  But  it  has  no  exclusive 
right  to  the  use  of  such  rails.  Indeed,  it  has  no  right  to 
use  them  at  all  in  the  street  except  as  part  of  it.  These 
rails  are  for  its  cars,  to  run  upon,  but  thousands  of  other 
vehicles  may  and  do,  incidentally,  lawfully  make  use  of  such 
rails  in  the  ordinary  course  of  traffic.  It  has  been  held 
that  the  habitual  and  continuous  use  of  street  railwav 
tracks  by  a  coach  company  engaged  in  carrying  passengers 
for  hire,  in  competition  with  a  railway  company,  is  an  in- 
fringement of  its  rights.  Camden  Horse  K.  R.  Co.  v.  The 
Citizens  Coach  Co.,  28  N.  J.  Eq.  145;  31  N.  J.  Eq.  535. 

However  this  may  be,  it  is  unquestionably  the  case  that 
an  ordinary  vehicle,  not  using  the  tracks  as  a  competitor  for 
the  business  of  the  complainant,  has  the  same  right  t©  run 
along  upon  and  make  use  of  its  tracks  that  has  the  appellee, 
provided  that  such  vehicle  does  not  interfere  with  the  use 
of  the  tracks  by  the  complainant  in  its  business  of  serving  the 
public.  Every  person  who  drives  or  walks  along  the  streets  of 
the  city,  is  bound  to  do  so  with  due  deference  to  the  rights  of 
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others  who  may  wish  to  pass  thereon.  He  may  not,  either 
by  stopping  or  by  the  slowness  of  his  movement,  or  his  re- 
fusal to  get  out  of  the  way,  interfere  with  the  proper  and 
legitimate  use  of  the  street  by  others,  for  the  highway  is 
for  the  common  use  of  all  of  the  public,  and  each  one  must 
use  the  common  thoroughfare  in  such  way  as  to  inconven- 
ience as  little  as  possible  the  multitude  of  others  whose  rights 
are  equal  to  his.  So,  too,  all  persons  have  a  right  to  cross 
the  tracks  of  the  complainant;  and  while  such  crossing,  as 
well  as  longitudinally  passing  thereon,  may  and  does  to 
some  extent  interfere  with  the  use  of  its  property  by  the 
complainant,  in  some  degree  hindering  it  in  its  efforts  to 
serve  the  public,  to  sotne  extent  wearing  out  and  damaging 
its  rails,  nevertheless  the  right  to  do  so  is  indisputable,  and 
the  complainant  is  not  in  any  form  of  proceeding  entitled  to 
restrain  such  use  by  injunction,  or  entitled  to  recover  the 
damage  it  suffers  thereby'-;  for  it  was  a  condition  well 
understood  by  it  when  it  placed  its  rails  in  the  street  and 
began  to  operate  cars  thereon,  that  it  had  no  exclusive  right 
to  the  use  of  such  rails;  that  like  the  pavement,  which  by 
virtue  of  city  ordinances  it  is  compelled  to  la}'',  the  rails 
are  a  part  of  the  surface  of  the  street  over  which,  and  along 
which,  all  persons  not  intentionally  or  unnecessarily  inter- 
fering with  the  business  of  the  complainant  may  freely 

pass. 

The  complainant  has  no  exclusive  right  in  or  to  the 
streets  upon  which  its  rails  are  placed.  As  has  before  been 
said,  all  its  rights  to  place  rails  in  the  streets  and  operate 
cars  thereon,  are  conditioned  upon  its  serving  the  public, 
and  it  has  no  right,  for  the  purpose  of  preventing  competi- 
tion, or  to  increase  its  own  revenues,  or  in  any  other  way, 
to  be  a  hindrance  to  the  public;  consequently  it  can  not  say 
that  the  rails  of  a  competing  company  shall  not  be  laid  along- 
side, or  shall  not  cross  its  own.  But  it  is  stated  that  its 
tnicks  can  not  be  crossed  by  appellant  without  taking  phys- 
ical possession  of,  cutting  into  and  removing  a  portion  of 
them,  and  materially  interfering  with  the  use  of  such  tracks 
at  various  places,  notably  on  Dearborn  street  between  20th 
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and  2l8t,  and  at  the  intersection  of  Dearborn  street  an<l 
22d  street.  It  is  undoubtedlj'^  the  case  that  the  proposed 
crossings  can  not  be  made  without  a  physical  interference 
with  the  tracks  of  the  complainant,  and  without  in  some 
degree  interfering  and  affecting  the  operation  of  its  road. 
The  question  is  whether  such  interference  and  such  effect 
are  anything  more  than  conditions  to  which  its  track  and 
business  have  always  been  subject.  As  before  stated,  we 
do  not  understand  that  appellant  is  proposing  to  deprive 
appellee  of,  or  of  the  use  of,  any  of  its  property.  It  is  merely 
insisting  upon  a  right  to  use  the  streets  in  common  with 
appellee,  and  admits,  as  is  unquestionably  the  case,  that  it 
is  bound  not  to  make  an  unreasonable  or  unnecessary  inter- 
ference with  the  business  of  appellee. 

In  the  case  of  The  Chicago,  Burlington  &  Quincy  Eail- 
road  Company  v.  The  West  Chicago  City  Railway  Com- 
pany, 156  111.,  page  255,  the  Supreme  Court  said : 

"  The  fact  that  the  tracks  of  plaintiff  in  error  are  laid 
across  said  streets,  and  that  its  freight  and  passenger  cars 
are  permitted  by  the  city  to  pass  over  the  same  upon  said 
tracks,  gives  plaintiff  in  error  no  exclusive  use  of  the  cross- 
ing, but  only  a  use  to  be  enjoyed  in  common  with  the  pub- 
lic. P.,  Ft.  W.  &  C.  R.  R.  V.  Reich,  101  111.  157.  A  city  has 
no  right  to  authorize  railroad  tracks  to  be  laid  upon  streets 
so  as  to  exclude  the  other  public  uses  of  a  street.  Ligare 
V.  City  of  Chicago,  139  111.  46.  It  will  not  be  denied  that 
pedestrians  and  carriages  and  wagons  and  omnibuses  and 
other  vehicles  have  a  right  to  pass  along  these  streets  over 
and  across  the  tracks  of  plaintiff  in  error.  A  street  car 
running  upon  rails  laid  upon  the  surface  of  the  street,  and 
used  in  the  ordinary  way  under  the  regulations  of  the  city 
authorities,  is  merely  another  sort  of  carriage.  The  use  of 
a  street  for  a  horse  railway  is  such  a  use  as  falls  within  the 
purposes  for  which  streets  are  dedicated  or  acquired  by 
condemnation.  2  Dillon  on  Mun.  Corp.,  4th  Ed.,  Sec.  722. 
The  proprietor,  when  he  dedicates  the  street,  or  is  paid  for 
property  to  be  so  used,  will  be  presumed  to  have  contem- 
plated such  improved  and  convenient  modes  of  use  as  are 
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reasonably  consistent  with  the  use  of  the  street  for  ordinary 
vehicles  and  in  the  usual  modes.  Idem.  The  weight  of 
authority  is  in  favor  of  the  position  that  a  street  railway  is 
not  an  additional  servitude,  even  where  the  fee  of  the  street 
is  in  the  abutting  owner.  2  Dillon  on  Mun.  Corp.,  4th  Ed., 
Sec.  723,  (574),  and  cases  cited  in  note  3.  It  is  otherwise  in 
the  case  of  the  construction  of  a  steam  railroad  in  a  public 
street-  A  steam  railway  is  regarded  a^  an  additional  servi- 
tude. Idem.,  Sec.  625,  (576).  In  his  work  on  Municipal  Cor- 
porations, Judge  Dillon  thus  clearly  states  the  distinction 
here  indicated:  "The  weight  of  judicial  authority  un- 
doubtedly is  that  where  the  public  have  only  an  easement 
in  the  streets,  and  the  fee  is  retained  by  the  adjacent  owner, 
the  legislature  can  not,  under  the  constitutional  guarantee 
of  private  property,  authorize  an  ordinary  steam  railroad 
to  be  constructed  thereon  against  the  will  of  the  adjoining 
owner  without  compensation  to  him.  In  other  words,  such 
a  railway,  as  usually  constructed  and  operated,  is  an  addi- 
tional servitude.  As  to  street  railroads  constructed  in  the 
usual  manner,  and  operated  under  municipal  regulation,  so 
as  not  to  exclude  the  free  passage  of  ordinary  vehicles,  the 
,  almost  general,  and  in  the  author's  judgment,  the  sound 
judicial  view  is,  they  do  not  create  a  new  burden  upon  the 
land,  and  hence  the  legislature,  no  matter  whether  the  fee 
is  in  the  abutter  or  in  the  public,  is  not  bound  to,  although 
it  may,  provide  for  compensation  to  the  adjoining  propri- 
etor." 2  Dillon  on  Mun.  Corp.,  5th  Ed.,  Sec.  725,  (576).  The 
courts  of  most  of  the  States,  except  those  of  New  York,  hold 
that  a  street  surface  passenger  railway,  constructed  at  street 
grade,  in  the  usual  manner,  is  not  a  new  servitude  upon  the 
land  for  which  the  owners  of  the  fee  are  entitled  to  com- 
pensation. Booth's  Street  Eailway  Law,  Sec.  82.  The  use 
of  the  street  by  such  a  street  railroad  company,  being  with- 
in the  purposes  for  which  streets  are  laid  out  and  maintained, 
the  abutting  owner  can  recover  no  compensation  for  the 
damages  resulting  from  such  use,  whether  the  fee  is  in  him 
or  in  the  city,  provided  the  right  of  ingress  and  egress  and 
of  passage  and  re-passage  is  left  reasonably  free  to  him. 
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Lewis  on  Em.  Dom.,  Sec.  124;  Elliott  on  Roads  and  Streets, 
pages  628,  529,  658.  Streets  are  laid  out  in  order  that  the 
public  may  enjoy  the  right  of  free  passage  in  vehicles,  as 
well  as  on  foot,  and  such  vehicles  may  be  carriages  running 
on  grooved  tracks,  or  operated  in  the  modes  or  by  the  forces 
which  an  advanced  civilization  may  require  for  the  general 
convenience.  Pierce  on  Railroads,  Sec.  234;  Cooley  on  Cons. 
Lim.,  6th  Ed.,  page  683.  The  laying  of  a  street  railway  in 
the  streets  of  a  city,  and  the  running  of  cars  thereon  for  the 
transportation  of  passengers  must  be  regarded  as  among  the 
uses  contemplated  when  the  street  was  laid  out;  hence  the 
owner  of  abutting  land,  even  though  he  owns  the  fee  of  the 
street,  can  only  recover  damages  for  such  special  and  ma- 
terial injury  as  may  be  shown  to  have  resulted  to  his  prop- 
erty from  the  construction  and  operation  of  such  railwaj'. 
23  Am.  &  Eng.  Enc.  of  Law,  page  964. 

"  It  appears  here  that  the  defendant  in  error  intended  to 
lay  its  tracks  and  operate  its  cars  by  animal  power  only, 
although  it  had  the  right  under  the  ordinance  of  1892  to  use 
cable  or  electric  power,  or  other  motive  power.  It  also  ap- 
pears that  the  tracks  of  defendant  in  error  were  to  be  laid 
without  injury  to  the  tracks  or  property  of  plaintiff  in  error, 
and  without  expense  to  it.  Where  the  crossing  is  made  in 
the  manner  specified  in  the  answer  in  this  case,  the  useful- 
ness of  the  railroad  crossed  is  not  in  any  manner  impaired. 
C.  &  N.  W.  Ry.  Co.  V.  Chicago,  140  111.  309.  *  For  the 
crossing  of  tracks  at  grade,  without  material  injury,  com- 
pensation is  not  allowed.'  Booth  on  Street  Railway  Laws, 
Sec.  114.  Damages  are  not  allowable  for  increased  delay 
or  danger  in  crossing.  Damages  must  be  real,  tangible  and 
proximate,  and  not  conjectural  or  speculative.  P.  &  P.  U. 
Ry.  Co.  V.  P.*  &  F.  Ry.  Co.,  105  111.  110;  C,  B.  &  Q.  R.  R. 
Co.  V.  City  of  Chicago,  149  Id.  457." 

^  That  case  was,  like  the  present,  a  bill  for  an  injunction  to 
restrain  a  street  railway  company  from  constructing  its 
tracks  across  the  tracks  of  another  road — in  that  case  the 
tracks  of  the  C,  B.  &  Q.  railroad;^ which  ^injunction  was 
refused.    We  perceive  in  principle  no  difference  between 
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the  question  before  the  court  ia  that  case  and  that  presented 
by  the  proposed  crossing  at  the  intersection  of  22d  and 
Dearborn  street,  and  the  existence  of  the  tracks  of  appellee 
in  Dearborn  street  between  20th  and  21st.  The  right  of 
competing  street  railway  companies  to  lay  tracks  in  the 
same  street  has  before  been  considered  by  this  court  in  an 
opinion  filed  April  13, 1896  (63  111.  App.  464),  in  the  case  of 
The  Chicago  General  Railway  v.  The  West  Chicago  Street 
Railway.  It  appeared  in  that  case  that  the  West  Chicago 
Street  Railway  Company  bad  placed  certain  switch  tracks 
in  one  of  the  streets  of  the  West  Division,  in  such  way  as 
to  unnecessarily  inconvenience  and  interfere  with  the  plac- 
ing by  the  Chicago  General  Railway  Company  of  its  tracks 
in  such  streets,  whereupon  the  last  mentioned  company  filed 
its  bill  to  restrain  the  West  Division  Railway  Company 
from  such  interference,  and  compel  the  removal  or  replace- 
ment of  it§  tracks.  A  demurrer  to  the  bill  having  been 
sustained  by  the  Superior  Court,  upon  an  appeal  here,  the 
decree  of  the  court  below  was  reversed,  with  directions  to 
overrule  the  demurrer.  In  that  case  Mr.  Justice  Waterman 
said :  "  Neither  of  the  contending  street  railway  compa- 
nies has,  merely  for  its  own  accommodation,  profit  or  pleas- 
ure, any  right  to  lay  tracks  in  public  streets.  The  privilege 
in  this  regard  given  to  them  is  for  the  accommodation  and 
benefit  of  the  public,  and  their  undertaking  to  serve  it. 
Each  corporation  is  bound  to  exercise  its  right  to  place  and 
maintain  railway  tracks  in  such  manner  that  the  same  shall 
be  an  accommodation  to  the  public,  and  shall  not  unneces- 
sarily interfere  with  its  right  of  passage.  Where  there  has 
been  given  to  two  corporations  the  right  to  place  rails  in 
and  use  the  same  street,  each  is  bound  to  place  its  rails  and 
use  the  street  in  such  manner  that  the  public  may  have  the 
benefit  which  can  be  derived  from  such  jointf  use.  Neither 
can  be  permitted  to  unnecessarily  interfere  with  the  right  of 
the  other."  Such  statement  is  here  approved  and  reiter- 
ated. Each  of  the  contending  parties  in  this  case  is  bound 
at  all  places  in  the  public  streets,  wherever  they  have  a 
common  right,  to  place  its  rails  and  use  the  street  in  such 
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manner  that  the  public  may  have  the  benefit  which  can  be 
derived  from  a  joint  use.  Neither  will  be  permitted  to  un- 
necessarily interfere  with  the  right  of  the  other. 

It  is  urged  by  appellee  that  chapter  66  of  the  Revised 
Statutes,  as  to  horse  and  dummy  railroads,  provides  that  the 
corporate  authorities  of  a  city  shall  not  give  the  right  to 
construct  street  railway  tracks  upon  any  street^  except 
"  upon  the  condition  that  the  company  will  pay  all  damages 
to  the  owners  of  property  abutting  upon  the  street  upon  or 
over  which  such  road  is  to  be  constructed,  which  they  may 
sustain  bv  reason  of  the  location  or  construction  of  the  road, 
the  same  to  be  ascertained  and  paid  in  the  manner  provided 
by  law,  for  the  exercise  of  the  right  of  eminent  domain.** 
Such  condition  not  having  been  inserted  in  the  ordinance 
given  to  appellant,  it  is  urged  that  the  same  is  void.  We 
do  not  understand  the  law  requires  that  such  condition  shall 
be  inserted  in  the  ordinance  granted  to  a  street  railroad 
company,  but  we  do  understand  that  appellant  and  all  other 
street  railroad  companies  take  permission  to  place  tracks  in 
the  streets  of  the  city,  subject  to  such  condition,  and  what-, 
ever  damage  the  owner  of  any  abutting  property  may  sus- 
tain by  reason  of  the  construction  of  appellant's  road,  it 
must,  under  the  constitution  and  laws  of  this  State,  pay. 
We  do  not  understand,  as  is  urged  by  appellee,  that  there 
is  in  this  case  a  threatened  invasion,  not  only  "  of  its  ease- 
ments connected  with  its  property,  but  also  an  invasion  of 
the  property  itself,"  other  than  such  invasion  as  has  always 
been  open  to  the  public,  and  subject  to  which  right  upon 
the  part  of  the  public,  the  complainant  has  ever  held  and 
now  holds  its  property — that  is,  a  right  to  invade  and  make 
use  of  such  easements  and  property  in  a  manner  consistent 
with  the  use  to  which  such  street  was  devoted  and  exists, 
namely,  that  of  a  public  highway.  Whoever  drives  along 
the  complainant's  tracks,  or  crosses  over  them,  to  a  certain 
extent,  does  invade  its  easements  and  its  property.  Appel- 
lant is  proposing  to  do  no  more.  Its  acts  will  diflFer  in  de- 
gree only  from  that  of  the  ordinary  teamster.  Neither  the 
common  truckman  or  appellant  has  any  right  to  unneces- 
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sarily  or  unreasonably  interfere  with  complainant's  property 
or  easements.  The  complainant's  property  is  not  to  be  taken 
from  it.  It  is  merely  to  be  subjected  to  a  public  and  not 
unreasonable  use,  similar  to  that  which  has  always  existed. 
As  to  the  complainant's  rights  as  an  abutting  owner  under 
its  claim  that  the  ordinance  of  appellant  was  procured  by 
fraud  and  is  therefore  void,  the  law  for  this  court  has  been 
by  it  settled,  as  is  believed,  in  respectful  obedience  to  the 
rulings  of  the  Supreme  Court  of  this  State  in  numerous  ad- 
judications. It  is  impossible  for  any  ordinance  to  constitute 
less  authority  than  a  void  ordinance.  A  void  thinof  is  no 
thing.  In  dealing  with  such  mere  conception  of  the  mind, 
it  is  utterl}"  immaterial  what  it  is  that  makes  the  alleged 
actuality,  no  thing.  The  numerous  charges  of  fraud  add 
nothing  to  the  strength  of  complainant's  position;  while 
they  do  serve  to  admonish  the  court  that  in  the  considera- 
tion  of  the  law  applicable  to  this  case,  and  the  rights  of  the 
parties  therein,  it  must  not,  by  charges  of  fraud,  which  every 
court  abhors,  be  led  into  awarding  to  the  complainant,  be- 
cause of  the  iniquity  of  the  defendant,  remedies  and  rights 
to  which,  under  the  law,  the  complainant  is  not  entitled,  for 
whatever  may  have  been  the  sins  of  the  defendant  It  is  en- 
titled to  be  tried  in  accordance  with  the  law.  If  a  trespasser 
in  the  streets  of  Chicago,  the  way  to  prevent  that  tres- 
pass, as  well  as  to  protect  the  rights,  not  only  of  the  public, 
but  of  each  and  every  property  holder,  is  clear.  The 
Supreme  Court  of  this  State  has  lately  said :  "  It  can  not 
be  too  often  repeated  that  the  streets  of  a  city  belong  to 
and  are  for  the  use  of  the  public."  In  the  nature  of  things 
the  public  domain  and  the  public  right  are  things  which  will 
be  continually  encroached  upon  by  individuals.  The  writer 
of  this  opinion  is  inclined  to  regard  this  and  other  cases 
brought  by  abutting  property  owners,  seeking  to  restrain 
the  use  of  streets  for  public  purposes,  as  an  entering  wedge 
toward  wresting  from  the  public  the  control  of  its  streets- 
That  the  authority  of  the  public  in  this  regard  has  not  always 
been  wisely  exercised  is  quite  true,  but  it  is  an  authority 
and  a  control  essential  to  the  most  cherished  rights  of  the 
citizen. 
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It  is  stated  that  the  frontage  act  confers  upon  the  abut- 
ting property  owner  a  new  right  of  property  which  the 
courts  will  protect  by  the  writ  of  injunction.  The  statute 
does  not,  in  terms,  create  any  new  proj^erty  right,  neither 
does  it  declare  that  the  power  therein  intrusted  to  the  abut- 
ting owner  shall  be  secured  to  him  by  injunction.  If  it  isa 
grant  of  a  property  right  which  may  be  exercised  for  the 
emolument  of  the  property  owner  alone,  without  reference 
to  and  in  contemptuous  disregard  of  the  wish  and  interest 
of  the  public,  it  was  a  grant  of  a  most  important  and  most 
valuaible  property  without  consideration.  If  it  be  a  well 
settled  rule  of  law  that  public  grants  are  always  to  be  strictly 
construed,  how  much  more  so  are  grants  made  without  con- 
sideration ?  The  Supreme  Court  of  this  State,  in  the  case 
of  Doane  v.  The  Chicago  City  Railway  Co.,  160  111.  22,  indi- 
cated that  the  right  given  to  the  abutting  owner  by  the 
frontage  act  is  not  one  of  property,  that  may  be  exercised 
with  the  same  freedom  and  the  same  motive  that  he  con- 
trols other  property,  but  that  there  is  thereby  intrusted  to 
him  a  power  which  he  is  to  exercise  for  the  benefit  of  the 
public.  In  this  case,  as  in  others,  tiiere  is  no  pretense  by 
the  abutting  owner  that  he  is  acting  in  the  least  in  the  inter- 
est of  the  public.  This  corporation,  created  to  serve  the 
public,  enjoying  most  valuable  franchises  given  to  it  in  con- 
sideration of  public  service  to  be  by  it  rendered,  comes  into 
court  and  asks  that  by  a  writ  of  injunction  it  shall  be  pro- 
tected from  a  use  of  public  streets  for  the  public  service. 
In  so  doing  it  is  entitled  to  the  protection  accorded  to  any 
property  owner,  including  that  of  an  abutter.  In  the 
domain  of  sentiment  more  is  demanded  of  the  strong,  intel- 
lectually or  physically,  than  of  the  weak,  as  well  as  more 
required  from  the  rich  than  the  poor,  but  at  the  bar  of  jus- 
tice all  persons  are  equal,  and  this  company  rightfully  may 
ask  and  should  receive  the  protection  that  would  be  accorded 
to  the  humble  home  of  the  poorest  of  its  employes.  The 
streets  of  this  city  do  not  belong  to  the  complainant,  neither 
will  they  belong  to  the  defendant  when  it  shall  have  con- 
structed its  proposed  railway.    They  do  not  belong  to  any 
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or  all  of  the  corporations  of  the  city,  or  to  any  or  all  of  the 
owners  of  abutting  property,  however  great  and  valuable 
may  be  the  rights  which  they  possess  therein.     They  belong 
to  the  public  for  its  common  use,  and  are  controlled  by  the 
public  for  the  benefit  of  each  and  all  of  the  multitudes  who 
compose  it.    As  has  before  been  stated  by  this  court,  if  one 
abutting  owner  may  maintain  a  bill  and  obtain  an  injunc- 
tion against  the  occupation  of  the  highway  by  a  street  or 
elevated  railway,  then  each  abutting  owner  is  entitled  to  the 
same  remedy,  and  we  see  no  sufficient  reason  for  thinking 
that  an  adjudication   in  a  suit   brought  by  one  abutting 
owner  would  be  conclusive  upon  another;  nor  do  we  see  why 
the  city,  with  which  the  ordinance  of  appellant  was  a  con- 
tract, might  not  contemporaneously  with  the  filing  of  the 
bill  by  appellee,  have  brought  its  suit  in  the  Superior  Court, 
asking  that  appellant  be  com]3elled  to  perform  its  contract 
and  lav  its  tracks  and  operate  its  railway  as  it  has  agreed 
to  do,  and  thus  that  we  might  have  had  in  the  Circuit  Court 
the  injunction  which  appellee  obtained  against  the  construc- 
tion by  appellant  of  its  road,  and  in  the  Superior  Court  a 
decree  compelling  ap]>ellant  to  proceed  with  such  construc- 
tion.    To  avoid  such  confusion  as  this,  as  well  as  for  other 
reasons,  it  has  always  been  the  rule  that  the  attorney-gen- 
eral represents  the  public,  and  that  at  his  suit  public  nuisances 
may  be  abated,  public   trespasses  restrained,  and  claims 
unlawfully  asserted  against  the  public  be  declared  baseless. 
It  is  strenuously  insisted  that  appellant  is,  under  the  stip- 
ulation in  this  case,  to  be  regarded  and  treated  as  a  mere 
trespasser,  and  we  are  asked  if  the  complainant  is  to  see  its 
property  interfered  with  by  a  gang  of  freebooters,  and  if  we 
will  permit  appellant,  whose  ordinance  was,  it  is  said,  ad- 
mitted to  have  been  conceived  in  fraud  and  begotten  in 
iniquity,  to  thereunder  construct  and  operate  a  railroad  in 
the  streets  of  Chicago.    Even  freebooters  have  rights.     The 
police  may  arrest,  but  the  courts  will  not,  by  injunction, 
restrain  them  from  Avalking  along  the  streets.    The  vilest 
reprobate  is,  happily,  in  this  land  entitled  to  be  heard  and 
tried  in  accordance  with  the  law  of  the  land,  and  whatever 
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may  be  our  opinion  of  the  conduct  of  appellant,  we  are  in 
this  proceeding  to  acconl  to  it,  as  to  appellee,  such  rights  as 
by  the  law  each  is  entitled  to.  This  court  has  not  hereto- 
fore, and  will  not  in  this  proceeding,  give  any  permission  to 
occupy  the  streets  of  Chicago  for  railway  purposes.  It  is 
not  to  this  court  that  parties  come  to  obtain  such  permis- 
sion. The  only  question  presented  to  this  court  at  this 
hearing  is  whether  the  injunction  obtained  by  the  complain- 
ant in  the  court  below  shall  be  dissolved. 

The  dissenting  opinion  of  Mr.  Justice  Mulkey  in  the  suit 
of  Truesdale  et  al.  v.  The  Peoria  Grape  Sugar  Company,  101 
111.  561,  is  thought  to  afford  support  for  the  injunction 
issued  in  this  case.  In  such  dissenting  opinion  Mr.  Justice 
Mulkey  says:  "If  the  proposed  railway,  when  put  in 
operation,  would  be  open  to  the  public  generally,  then  I 
concede,  under  the  previous  decisions  of  this  court,  an  in- 
junction would  not  lie  at  the  suit  of  a  private  individual 
however  much  he  might  be  injured,  by  the  building  and 
operating  of  such  a  road.  But  such  is  not  the  case  here. 
The  city  had  the  right  to  permit  a  rail  way  to  be  constructed 
in  one  of  its  streets,  which,  when  completed,  would  be 
open  to  the  public  generally,  for  the  carriage  of  goods  or 
passengers,  or  both,  on  equal  terms  to  all;  but  it  had  no 
authority  to  permit  such  a  road  to  be  constructed  or  oper- 
ated for  the  exclusive  use  of  a  mere  private  company.  In 
the  one  case  the  city  has  the  discretion  to  do  or  not  to  do; 
in  the  other,  there  is  no  power  to  act  at  all.  In  the  former 
case,  equity  will  not  interpose,  but  remit  the  parties  to  a 
court  of  law,  and  such  relief  as  that  tribunal  affords.  In 
the  latter  case,  there  being  a  total  want  of  authority  on  the 
part  of  the  city  to  act  at  all,  and  the  attempt  to  do  so  being 
a  clear  breach  of  a  public  trust  with  respect  to  the  owner- 
ship and  control  of  the  streets,  a  court  of  equity,  according 
to  all  the  authorities,  should  and  does  interpose." 

It  thus  appears  that  Mr.  Justice  Mulkey,  in  his  dissent 
distinctly  announces  the  doctrine  of  the  supreme  and  this 
court,  that  a  court  of  equity  will  not  interfere  to  prevent 
the  construction  in  the  streets  of  a  city  of  a  public  railroad 
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to  be  used  equally  for  the  benefit  of  all  the  public,  but  will 
remit  the  parties  to  a  court  of  law  and  such  relief  as  that 
tribunal  affords.  This  court  is  not,  in  this  case,  called  upon 
to  say  whether  appellee  has  a  right  to  construct  and  main- 
tain a  street  railroad  in  the  city  of  Chicago.  In  respect  to 
questions  of  a  similar  nature  presented  in  other  cases,  this 
court  has  merely  held  that  a  court  of  equity  will  not,  at  the 
suit  of  an  abutting  property  owner,  restrain  the  construc- 
tion of  such  road  and  has  repeatedly  called  attention  to  the 
fact  that  in  a  suit  brought  by  the  attorney-general  such  in- 
junction may  be  issued.  If  appellant  be  but  a  lawless  tres- 
passer, having  no  right  whatever  to  construct  a  railroad  in 
the  streets  of  Chicago,  the  executive  authorities  of  the  city 
are  armed  with  ample  power  and  have  sufficient  force  in 
this,  as  in  all  other  cases,  to  prevent  unlawful  trespassers 
upon  the  public  streets.  In  the  nature  of  things  the  public 
domain  and  the  public  streets  continually  invite  assault. 
The  rich  prize  is  so  open  to  attack,  and  the  wealth  to  be 
obtained  so  great,  that  private  greed  will  succeed  in  wrest- 
ing to  itself  control  over  the  streets  unless  not  only  the  pub- 
lic be  vigilant,  but  courts  firm,  in  maintaining  the  ancient 
authority  of  the  public  over  all  its  highways.  It  is  at  the 
present  time  of  the  utmost  importance  that  such  authority 
be  maintained,  and  that  courts  be  alert  to  protect  public 
property''  and  public  ways  from  private  aggression. 
The  order  of  the  Circuit  Court  will  be  reversed. 

Judge  Gabt  took  no  part  in  this  case. 
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Illinois  Central  Railroad  Company  t*  Benjamin  Johnson. 

1.  Pleading. — Effect  of  tJie  OenercU  Issue. —When  a  defendant,  in- 
stead of  demurring,  pleads  the  general  issue  to  a  declaration,  he  admits 
tliat  its  averments  constitute  a  good  cause  of  action,  but  denies  their 
truth. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Perry  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1896.  Aiiirmed. 
Opinion  filed  June  18,  1896. 

William  H.  Green,  attorney  for  appellant;  James  Fen- 
tress, of  counsel. 

I.  R.  Spilman,  attorney  for  appellee. 

Mr.  Presiding  Justice  Green  delivered  the  opinion  of 
THE  Court. 

Apjiellee  sued  appellant  to  recover  for  personal  injuries. 
The  second  count  of  the  declaration  charges  that  while 
ph\intifif  was  in  the  employ  of  defendant  as  a  section  hand, 
and  as  such  hand  was,  at  the  request  of  defendant,  assisting 
other  hands,  servants  of  defendants,  to  load  railroad  ties  on 
a  flat  car  possessed  by  defendant,  and  while  so  doing,  de- 
fendant, by  one  Bates  Bradley,  a  vice-principal,  and  not  a 
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fellow-servant,  negligently  and  carelessly  ordered  and  di- 
rected plaintiff  to  so  stand  on  the  edge  and  side  of  said  car, 
and  hold  up  the  end  of  one  of  said  ties,  while  the  other  end 
of  said  tie,  which  was  down  on  the  floor  of  said  car,  and 
when  said  order  was  given,  was  being  lifted  and  raised  by 
defendant  by  said  vice-principal,  who  was  standing  on  the 
ground,  so  that  it  was  impossible  for  plaintiff  to  obey  said 
order  without  being  pushed  off  of  said  car,  and  while  the 
plaintiff,  with  all  due  care  and  caution  for  his  own  safety, 
was  endeavoring  to  obey  said  careless  and  negligent  com- 
mand and  order,  he  was,  by  reason  thereof,  and  as  a  neces- 
sary consequence  thereof,  pushed  off  and  from  said  car,  when 
the  other  end  of  said  tie  was  raised  by  the  defendant,  and 
plaintiff  falling  from  said  car  received  the  injuries  com- 
plained of.  The  jury  found  defendant  guilty  and  assessed 
plaintiff's  damages  at  $500,  for  which  sum  and  costs,  as  ap- 
pears by  the  amended  record,  the  court  entered  judgment. 
If  the  averments  of  said  count  set  forth  a  right  of  action, 
and  ground  for  recovering  damages  by  appellee,  the  evidence 
in  our  judgment  proved  those  averments  and  justified  the 
jury  in  finding  the  verdict.  The  sufficiency  of  the  count  is 
not  disputed  by  appellant,  but  it  pleaded  the  general  issue 
to  the  whole  declaration,  and  thereby  admitted  the  aver- 
ments constituted  a  good  cause  of  action,  but  denied  the 
truth  of  said  averments.  No  error  in  the  rulings  of  the 
trial  court  in  regard  to  the  admission  or  refusal  to  admit 
evidence,  or  in  giving  or  refusing  to  give  instructions,  is 
relied  upon,  but  upon  the  facts  a^one  we  are  asked  to  reverse 
the  judgment.  In  our  view  the  evidence  sustained  the  ver- 
dict, and  the  judgment  is  affirmed. 


City  of  Edwardsville  v.  Henry  G.  Barnsback* 

1.  Dedication— W^/ia<  ia  Essential, — ^To  make  a  good  declaration, 
either  under  the  statute  or  at  common  law,  there  must  be  a  definite  and 
certain  description  of  that  which  is  proposed  to  be  dedicated. 

2.  Saicb — Must  Be  Made  by  the  Owner, ^  A  dedication  must  be  made 
by  the  owner  of  the  land. 
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3.  Same— Rights  Lost  by  Non-User. — Where  a  city  acquires  rights  in 
premises  by  a  dedication,  as  for  a  street,  its  rights  will  be  barred  by  non- 
acceptance  and  non-user  on  its  part,  and  the  adverse  possession  of  such 
premises  by  private  persons  and  those  through  whom  they  claim. 

4.  Same— 0/  Streets  by  Plat—Acceptance  by  User. — The  acknowledg- 
ment and  recording  of  a  village  plat  vests  the  legal  title  to  the  ground 
embraced  by  the  streets  and  alleys  in  the  village,  but  to  make  it  a  com- 
plete dedication  there  must  be  acceptance  by  user,  or  some  other  act 
indicating  an  acceptance  by  the  authorities  in  order  to  complete  the 
dedication,  and  this  principle  applies  to  statutory  as  well  as  to  common 
law  dedications. 

5.  Forcible  Entry  and  Detainer— WTien  Action  Will  Lie.— Where 
a  right  in  land  dedicated  for  a  street  has  been  lost  by  non-acceptance 
and  non-user,  an  action  of  forcible  entry  and  detainer  will  lie  against  a 
municipality  for  an  unlawful  and  forcible  entry  into  and  the  withhold- 
ing of  the  possession  from  the  person  in  adverse  possession  of  the  same. 

6.  Estoppel — Opening  Streets. — The  doctrine  of  equitable  estoppel 
should  be  applied  to  a  city  claiming  rights  in  1825,  under  an  alleged  ded- 
ication of  a  strip  of  land  for  a  street  in  1825,  where  it  has  taken  no  pro- 
ceedings to  open  the  same  as  a  street,  or  previously  asserted  any  such 
right. 

7.  Ck>srK— Against  Municipalities. — Costs  are  properly  awarded 
against  a  municipality  in  a  case  of  forcible  entry  and  detainer. 

Forcible  Entry  and  Detainer,— Appeal  from  the  Circuit  Court  of 
Madison  County;  the  Hon.  Qeorob  W.  Wall,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Affirmed.  Opinion  filed 
June  18,  1896. 

Wm.  E.  Wheeler,  Jr.,  City  Attorney,  and  Krome  &  Teeey, 
attorneys  for  appellant,  contended  that  the  plat  of  1825 
was  in  conformity  with  the  statute  and  constituted  a  statu- 
tory dedication  of  the  strip  to  the  public  for  a  street. 
Laws  of  1825,  page  53;  Laws  of  1826,  page  63;  Adams  & 
Durham's  Real  Est.  Stat.,  Vol.  1,  pages  1037,  1038,  1039; 
Canal  Trustees  v.  Haven  et  al.,  11  111.  554;  Hunter  v.  Mid- 
dleton,  13  111.  50;  Zinc  Co.  v.  City  of  LaSalle,  117  111.  414. 

The  acknowledging  and  recording  of  the  plat  vests  the 
fee  to  streets  in  the  corporation.  Canal  Trustees  v.  Havens, 
11  111.  554;  Hunter  v.  Middleton,  13  111.  50;  Manly  v.  Gib- 
son, 13  111.  309;  Gebhardt  v.  Reeves,  75  111.  305;  May  wood 
Co,  V.  Village  of  May  wood,  118  111.  70. 

If  not  a  statutorv  dedication  it  was  a  dedication  at  com- 
mon  law,  inasmuch  as  the  surveying  of  land,  acknowledg- 
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ing  and  recording  the  plat,  and  selling  lots  with  the  streets 
as  an  abuttal,  amounted  in  law  to  a  dedication.  Godfrey  v. 
City  of  Alton,  12  111.  30;  Waugh  v.  Leech,  28  111.  488;  Smith 
V.  The  Town  of  Flora,  64  111.  93;  Warren  v.  Jacksonville, 
15  111.  236;  Powell  v.  City  of  Gilman,  38  Brad.  611;  Village 
of  Princeville  v.  Auten,  77  111.  325;  Gebhardt  v.  Keeves, 
75  111.  301;  Kees  V.  Chicao^o,  38  111.  330;  Gould  v.  Howe, 
131  111.  490;  Indiana  &  W.  E.  R.  v.  Hartley,  67  111.  439; 
Zearing  v.  Raber,  74  111.  409;  Trustees  First  Ev.  Church  v. 
Walsh,  57  111.  363;  May  wood  Co.  et  al.  v.  Village  of  May- 
wood  et  al.,  118  111.  61;  Lee  et  al.  v.  Town  of  Mound  Station, 
118  111.  304;  Earll  v.  City  of  Chicago,  136  111.  277;  Field  v. 
Carr,  59  111.  198  (plat  made  in  1817). 

The  city  has  not  lost  its  right  to  the  use  of  the  strip  in 
question  as  a  street  by  non-user  or  abandonment.  Ease- 
ments and  incorporeal  interests  are  not  within  the  statute 
of  limitations.  City  of  Alton  v.  111.  Transportation  Co.,  12 
111.  49,  59;  Waugh  v.  Leech,  28  111.  489;  Lee  v.  Town  of 
Mound  Station,  1 18  111.  304;  City  of  Chicago  v.  Middle- 
brooke,  143  111.  269. 

A  city  has  discretionary  power  as  to  the  time  of  opening 
streets,  which  can  not  be  inquired  into.  City  of  Aurora  v. 
Pulfer,  56  111.  270;  Chicago  v.  Martin,  49  111.  241. 

Where  a  municipal  corporation  holds  property  in  trust, 
neither  mere  non-action  of  its  officers  nor  the  statute  of 
limitations  can  be  set  up  against  it.  Huddleston  v.  Hen- 
dricks, 33  Ohio  L.  J.  217;  Logan  Co.  v.  City  of  Lincoln, 
81  111.  156. 

The  doctrine  of  estoppel  as  applied  to  municipal  corpora- 
tions implies  more  than  laches^  neglect  or  non-action  of  its 
officers,  but  is  dependent  upon  affirmative  acts  of  such 
officers.  Logan  Co.  v.  City  of  Lincoln,  81  111.  156;  C,  R.  I. 
&  P.  R.  R.  Co.  V.  City  of  Joliet,  79  111.  25;  Lee  v.  Mound 
Station,  118  111.  305;  County  of  Piatt  v.  Goodell,  97  111.  84. 

If  the  public  is  to  be  charged  with  the  abandonment  of  a 
road,  the  proof  of  the  fact  must  be  accompanied  by  the 
further  proof  that  another  road  has  been  adopted  in  its 
st^ad.  Champlin  v.  Morgan,  20  111.  181;  Grube  v.  Kichols,  36 
111,  99. 
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A  prescription  can  not  be  for  anything  which  can  not  bo 
raiss'l  by  grant,  for  the  law  allows  a  prescription  only  in 
supply  of  the  loss  of  grant  and  therefore  every  prescription 
presupposes  a  grant   to  have  been  made. 

As  an  incorporated  town  or  city  holds  the  title  to  its 
streets  and  alleys  for  the  use  of  the  public,  and  has  no 
rightful  authority  to  grant  them  for  any  purpose  inconsist- 
ent with  the  public  use,  it  follows  that  an  individual  can 
not  acquire  a  prescriptive  right  therein  for  an}^  private  use. 
City  of  Quincy  v.  Jones,  75  111.  231;  Lee  v.  Town  of  Mound 
Station,  118  111.  305;  Kreigh  et  al.  v.  City  of  Chica/2:o,  86 
111.  410;  C.  ife  K  W.  Ry.  Co.  v.  Hoag,  90  111.  339. 

Any  jierson  may  remove  a  fence  erected  across  a  high- 
way without  being  guilty  of  a  trespass.  Marcy  v.  Taylor, 
19  111.  (534;  Champlin  v.  Morgan,  20  111.  181;'  Brooks  v. 
Boyle,  7  Brad.  602;  Bloomington  v.  Brophy,  32  111.  App.  400; 
King  V.  Davenport,  98  111.311;  Huddleston  v.  Hendricks, 
33  Ohio  L.  J.  217;  24  Am.  and  Eng.  Enc.  of  Law,  108;  Lee  v. 
Town  of  Mound  Station,  118  111.  304;  Earp  v.  Lee,  71  111.  195. 

It  was  error  to  render  judgment  against  the  city  for 
costs.  Holmes  v.  City  of  Mattoon,  111  111.  27;  Anderson 
V.  Schubert,  158  111.  76;  City  of  Carrollton  v.  Bazzette,  159 
111.284;  Nokomis  v.  Ilarkey,  31  111.  App.  107;  Fosselmanv. 
Springfield,  38  111.  App.  296;  City  of  Petersburg  v.  Whit- 
nack,  48  111.  App.  663. 

Travous  &  Waknock,  attorneys  for  appellee. 

In  an  action  of  forcible  entry  and  detainer  the  title  to  the 
premises  in  controversy  is  not  involved.  Stillman  v.  Palis, 
134  111.  532;  Smith  v.  Hoag,  45  111.  250. 

No  one,  not  even  the  owner,  has  the  right  to  forcibly  take 
real  estate  from  the  possession  of  another,  no  matter  how 
justly  he  may  be  entitled  to  it.  Where  possession  of  prem- 
ises is  taken  against  the  will  of  the  occupant,  the  party  so 
taking  such  possession  will  be  liable  in  forcible  entry  and 
detainer,  even  though  no  violence  was  used  and  the  posses- 
sion of  the  other  party  was  unlawful.  R.  S.,  111.,  Chap.  57, 
Sec.  1;  R.  S.,  111.,  Chap.  131,  Sec.  1,CL  5;  Phelps  v.  Randolph, 


FouBTH  District — February  Term,  1896.  385 

City  of  Edwardsville  v.  Bamsback. 

4^6  111.  App.  492;  Phelps  v.  Kandolph,  147  111.  335;  Wait's 
Actions  and  Defenses  (1894),  Vol.  8,  p.  672  et  seq. 

The  power  of  municipalities  to  remove  obstructions  from 
streets  is  a  ministerial  power,  limited  to  such  streets  as  are 
actually  established  and  in  use,  and  does  not  extend  to  open- 
ing streets,  or  to  any  case  where  the  right  is  not  clear,  or  re- 
quires lawful  adjudication.  Jackson  v.  The  People,  9  Mich. 
Ill;  Warwick  v.  Mayo,  15  Gratt.  528;  State  v.  Jersey  City, 
34  N.  J.  L.  31;  Willey  v.  The  People,  36  111.  App.  609; 
Beecher  v.  The  People,  38  Mich.  291;  Dawes  v.  Hightstovvn, 
45  K  J.  L.  501;  Avis  v.  Vineland,  56  N.  J.  L.  474. 

To  make  a  good  dedication,  either  under  the  statute  or 
at  common  law,  requires  a  definite  and  certain  description 
of  that  which  is  proposed  to  be  dedicated.  City  of  Belle- 
ville V.  Stookey,  23  111.  441;  Village  of  Winnotka  v.  Proutj^ 
107  111.  223.  It  is  also  essential  that  the  dedication  be  made 
by  the  owner.  Kyle  v.  Town  of  Logan,  87  111.  66;  City  of 
Chicago  V.  Johnson,  98  111.  618. 

Proof  of  the  oflFer  to  dedicate  and  acceptance  of  such  oflfer 
by  the  municipal  authorities,  must  be  clear  and  unequivocal. 
Trustees  v.  Walsh,  57  111.  370;  City  of  Chicago  v.  Hill,  124 
III.  646;  City  of  Chicago  v.  Stinson,  124  111.  510;  Littler  v. 
City  of  Lincoln,  106  111.  354. 

Since  dedication,  before  acceptance,  is  a  mere  offer,  it 
may  be  withdrawn  or  abandoned,  except  as  to  individuals 
having  private  rights  in  the  same.  Forbes  w  Balenseifer, 
74  111.  187;  City  of  Chicago  v.  Drexel,  141  111.  89,  106; 
Field  V.  Manchester,  32  Mich.  279;  Willcy  v.  The  People, 
36  111.  App.  609. 

The  descriptions  in  the  deeds  between  appellee  and  his 
grantors,  and  the  question  whether  there  may  be  private 
rights,  have  no  tendency  to  establish  a  claim  in  favor  of 
the  city.  Village  of  Winnetka  v.  Prouty,  107  111.  225;  Wil- 
ley V.  The  People,  36  111.  App.  615;  City  of  Chicago  v. 
Drexel,  141  111.  105;  In  re  Brooklyn  Street,  19  Am.  &  Eng. 
Corp.  Cases,  584. 

If  appellaht  ever  had  any  rights  in  the  land  in  question, 
they  are  barred  by  the  non-user  on  its  part  and  adverse 
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possession  of  appellee,  and  those  through  whom  he  claims. 
City  of  Peoria  v.  Johnston,  56  111.  49;  C.  &  N.  W.  Ry.  Co.  v. 
The  People,  91  111.  251;  Village  of  Auburn  v.  Goodwin,  128 
111.  60;  Village  of  Winnetka  v.  Prouty,  107  111.  222; 
Schmitz  V.  Germantown,  31  111.  App.  285;  Hamilton  v. 
State,  106  Ind.  361. 

Appellee  having  succeeded  to  the  adverse  possession  of 
previous  occupants  is  entitled  to  the  benefit  of  such  posses- 
sion and  rights  accruing  under  them  as  well  as  his  own.  A 
deed  is  not  necessary  to  transfer  possession  of  land  held 
adversely.  Faloon  v.  Simshauser,  130  111.  649;  Weber  v. 
Anderson,  73  111.  439. 

It  was  not  error  to  render  judgment  against  the  city  for 
costs.  Revised  Statutes,  Chap.  57,  Sec.  13;  Revised  Stat- 
utes, Chap.  33,  Sec.  7;  Christian  County  v.  Rockwell,  25 
111.  App.  20.. 

Mr.  Presiding  Justice  Green  deliykred  the  opinion  of 
THE  Court. 

This  was  a  suit  in  forcible  entry  and  detainer  by  appellee 
against  appellant,  to  recover  possession  of  a  strip  of  land  in 
Madison  county,  described  as  follows:  *' Beginning  at  a 
point  208  feet  north  of  the  half  section  corner  on  the  line 
between  section  10  and  11,  T.  4  IS.,  R.  8  W.  3d  P.  M.;  run- 
ning thence  north  70  feet;  thence  east  218  feet;  thence 
south  70  feet;  thence  west  218  feet  to  the  place  of  begin- 
ning, which  land  it  is  averred  the  appellant  unlawfully  took, 
and  withholds  the  possession  thereof  from  appellee." 

A  jury  was  waived,  the  cause  was  tried  by  the  court,  the 
defendant  found  guilty,  judgment  for  costs  entered  against 
it,  and  a  writ  of  restitution  for  said  premises  was  ordered 
to  be  issued.    Defendant  thereupon  took  this  appeal. 

Appellant  claims  it  had  the  right  to  enter  and  take  pos- 
session of  the  land  in  controversy,  by  virtue  of  a  plat  of 
Edwardsville,  acknowledged  by  James  Mason,  December  3, 
1825,  and  recorded  December  29,  1825,  in  which  plat  apK 
pears  a  street  named  Randle  street,  which  would^take  in  and 
include  the  strip  of  land  claimed  by  appellee.     This  plat  was 
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objected  to,  because  before  it  was  acknowledged,  Mason  bad 
conveyed  the  said  premises  and  was  not  the  owner  thereof, 
and  because  the  plat  is  indefinite  in  the  description  of  the 
alleged  street,  its  length  or  distance  from  any  fixed  line  or 
established  corner,  and  the  plat  shows  nothing  from  which 
a  correct  measurement  could  be  made,  establishing  its  length 
or  location.  Each  of  these  objections  are  sustained  by  de- 
cisions of  our  Supreme  Court. 

To  make  a  good  dedication,  either  under  the  statute,  or 
at  common  law,  requires  a  definite  and  certain  description 
of  that  which  is  proposed  to  be  dedicated  (Village  of  Win- 
netka  v.  Frouty,  107  111.  p.  223,  224),  and  the  dedication 
must  be  made  by  the  owner.  Kyle  v.  Town  of  Logan,  87  111. 
66]  Chicago  v.  Johnson,  98  111.  618.  But  if  the  dedication 
had  been  valid  and  appellant  had  acquired  rights  in  the 
loeics  in  quo  in  1825,  those  rights  would  be  barred  by  the 
non-acceptance  and  non-user  on  the  part  of  appellant,  and 
the  open,  adverse,  and  entire  possession  of  the  premises  in 
dispute,  by  appellee  and  those  through  whom  he  claims. 

The  acknowledgment  and  recording  of  a  town  plat  vests 
the  legal  title  to  the  ground  embraced  by  the  streets  and 
alleys  in  the  corporation  of  the  town. 

But  to  make  it  a  complete  dedication  there  must  be  accept- 
ance; not  any  formal  act  of  acceptance,  but  there  must  be 
user,  or  some  other  act  indicating  acceptance  by  the  author- 
ities, in  order  to  complete  the  dedication,  and  this  principle 
applies  to  statutory  dedications,  as  well  as  common  law  ded- 
ications. In  support  of  the  principles  above  stated,  Peoria 
V.  Johnson,  56  111.  49-51;  C.  &  N.  W.  Ky.  Co.  v.  People,  91 
111.  251;  Village  of  Auburn  v.  Goodwin,  128  111.  60;  Village 
of  Winnetka  v.  Prouty,  supra;  Schraitz  v.  German  town,  31 
111.  App-  285,  are  in  point.  If  the  proof  shows  in  this 
case  that  appellant  never  acquired  the  right  to  said  stveet, 
or  that,  by  its  non-acceptance  and  non-user,  and  adverse, 
open  and  complete  possession  by  appellee,  and  those  through 
whom  he  claims,  all  right  thereto  was  barred,  then  a  for- 
cible entry  into,  and  taking  possession  of  said  premises,  to 
open  said  alleged  street,  by  appellant,  was  an  unlawful, 
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forcible  entry  into,  and  withholding  possession  thereof  from 
appellee  as  charged  in  the  complaint. 

The  proof  justified  the  court  in  finding  that  appellee  and 
those  under  whom  he  claims  have  been  in  the  peaceable, 
open  and  adverse  possession  of  the  strip  of  land  in  question 
for  more  than  fifty  years,  and  during  that  period  said  strip 
has  been  inclosed,  and  uninterruptedly  used  as  a  part  of  the 
house  lot  of  appellee  and  those  through  whom  he  claims, 
and  has  had  on  it  buildings,  a  well,  orchards  and  fences,  and 
fruit  trees  twenty  years  old  when  appellee  took  possession, 
planted  to  replace  others  which  had  rotted  down. 

During  all  this  period  appellant  had  actual  knowledge  of 
the  fact  that  the  said  improvements  were  being  made  from 
time  to  time,  and  the  persons  in  possession  were  acting  and 
using  said  strip  in  a  manner  inconsistent  with,  and  adverse 
to  the  alleged  rights  of  the  appellant,  yet  appellant  made 
no  objection,  did  no  work  upon  said  strip,  nor  indicated  by 
any  act  the  acxseptance  of  the  alleged  dedication,  and  these 
being  the  facts,  on  the  day  as  alleged  in  the  complaint,  appel- 
lant, by  its  mayor,  certain  city  officials  and  others,  with 
actual  force  invaded  the  possession  of  appellee,  tore  down 
and  removed  his  fence,  and  cut  down  four  of  his  apple 
trees  upon  said  strip,  and  did  this,  as  is  claimed,  in  the  law- 
ful execution  of  a  right  to  open  said  street.  Under  the  facts 
proven  and  the  cases  cited,  the  court  properly  found  appel- 
lant guilty.  There  was  no  valid  dedication  accepted  by 
the  city  of  the  street  claimed,  and  the  private  rights  of 
appellee  to  the  peaceable  possession  of  the  premises  and 
improvements  placed  thereon,  acquiesced  in  by  appellant  for 
so  long  a  period,  should  be  protected,  and  justice  requires 
that  an  equitable  estoppel  shall  be  asserted  and  maintained 
barring  the  city  from  setting  up  as  a  defense  any  right  to 
said  street.  See  authorities  before  cited  and  County  of 
Piatt  V.  Goodell,  97  111.  84. 

Costs  were  properly  awarded  against  appellant  in  this 
character  of  case.  Christian  County  v.  Eockwell,  25  111. 
App.  20. 

The  court  properly  refused  to  hold  as  the  law  under  the 
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facts  the  refused  propositions  asked  on  behalf  of  the  appel- 
lant, and  in  holding  the  six  propositions  to  be  the  law  as  re- 
quired on  its  behalf,  gave  several  more  favorable  than  the 
evidence  warranted.  No  error  is  perceived  rvjquiring  a  re- 
versal, and  the  judgment  is  affirmed. 


Frederick  Rabberman  y.  B.  B.  F.  Peirce^  Beceiver. 

1.  Nuisances — Existence  of— Questions  of  Fact — ^The  existence  of 
matters  alleged  to  constitute  a  nuisance,  is  a  question  of  fact. 

2.  Tbiais — Misconduct  of  Counsel,— Where  the  conduct  complained 
of  occurs  in  the  presence  of  the  judge  presiding  at  the  trial,  his  attention 
should  be  called  to  it  by  an  objection,  which,  if  overruled,  an  exception 
should  be  taken  to  such  ruling  and  incorporated  in  a  bill  of  exceptions. 

Trespass  on  the  Case. — Damages  from  a  nuisance.  Appeal  from  the 
Circuit  Coujrt  of  Madison  County;  the  Hon.  Benjamin  B.  Burrouqhs, 
Judge,  presiding;  heard  in  this  court  at  the  February  term,  1896.  Af- 
firmed.   Opmion  filed  June  18,  1896.  , 

ELadlet  &  BuETON,  attorneys  for  appellant. 

W.  P.  Tyi.br,  attorney  for  appellee;  Clarence  Brown, 
of  counsel. 

Mb.  Presiding  Justice  Green  DELIVERED  the  opinion  of 
TiiK  Court. 

This  suit  was  brought  by  appellant  to  recover  damages  for 
annoyance  and  inconvenience  to  himself  and  family  by  of- 
fensive smells  and  odors  arising  from  the  carcass  of  a  cow 
buried  on  appellee's  right  of  Avay.  In  a  former  suit  appel- 
lant recovered  all  damages  sustained  by  him  up  to  Novem- 
ber 22, 1894,  and  this  action  was  brought  to  recover  dam- 
ages for  the  same  cause,  between  that  date  and  April  10, 
1895,  on  which  latter  date  notice  to  remove  said  carcass  was 
served  on  defendant's  road-master,  and  the  next  dav  the 
remains  of  the  cow  were  removed. 

The  authorities  cited  by  appellant,  who  was  defeated  in 
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this  suit,  supporting  the  propositions  that  a  nuisance  con- 
tinued is  a  fresh  nuisance  during  every  day  it  remains  un- 
abated, that  new  suits  for  damage  caused  by  its  continuance 
can  be  maintained,  and  that  the  recovery  for  damages 
sustained  prior  to  November  22,  1894,  Avould  be  no  bar  to 
the  present  suit,  are  not  controverted  by  appellee,  but  the 
defense  was  that  no  nuisance  existed  during  the  period  be- 
tween November  22, 1894,  and  April  10, 1895.  The  evidence 
upon  this  question  was  conflicting,  but  if  the  jury  credited 
the  evidence  for  the  defense,  which  would  warrant  a  finding 
for  defendant,  and  the  court  who  saw  and  heard  the  mt- 
nesses  approved  the  finding,  the  verdict  ought  not  to  be 
set  aside. 

The  misconduct  of  counsel  in  statements  on  behalf  of  de- 
fendant in  the  argument  to  the  jury,^  is  also  assigned  for 
error;  but  it  is  not  shown  that  objection  was  made  on  the 
trial,  or  the  attention  of  the  court  was  called  to  the  averred 
misconduct  and  a  ruling  asked  for  or  exception  taken. 
This  being  conduct  of  counsel  occurring  in  tha  presence  of 
the  judge  presiding  at  the  trial,  his  attention  should  have 
been  called  to  it  by  an  objection,  which,  if  overruled,  an 
exception  could  be  taken  to  the  ruling  and  incorporated  in 
the  bill  of  exceptions.  This  was  not  done;  hence  this 
assignment  of  error  is  not  properly  presented  for  review  by 
this  court.  Thompson  on  Trials,  Sec.  902,  and  cases  there 
cited.  Earll  v.  People,  99  111.  1 36,  and  several  other  decisions 
of  our  Supreme  Court  support  the  views  above  expressed. 

We  find  no  reversible  error  in  giving,  refusing  or  modi- 
fying instructions.  The  twelfth  instruction  given  on  behalf 
of  defendant  is  objected  to.  It  was  as  follows :  "  You  are 
instructed  that  the  plaintiff  is  not  entitled  to  recover  in  this 
action  anything  by  way  of  punitive  damages  or  smart 
money."  There  was  no  evidence  in  the  case  to  justify  the 
assessment  of  exemplary,  or  punitive  damages,  and  the  in- 
struction did  no  harm,  and  the  giving  of  it  is  not  ground 
for  reversal.     The  judgment  is  affirmed.     ' 
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Frederick  Rabberman  y.  B.  B.  F.  Peirce^  Becei?er. 

/I.  Bill  op  Exceptions— Ow  Motion  for  New  Trials.— Where  the 
overruling  of  a  motion  for  a  new  trial,  upon  which  affidavits  were  read, 
is  assigned  for  error,  the  bill  of  exceptions  must  show  that  it  contains  all 
the  affidavits  read,  or  the  court  will  presume  that  there  were  others  read 
sufficient  to  sustain  the  action  of  the  trial  court. 

2.  Same — Insufficient  Statements. — ^The  statement  in  a  bill  of  excep- 
tions at  the  close  of  the  evidence  that  '*  the  foregoing  was  all  the  evi- 
dence introduced  on  the  trial,"  has  no  reference  or  application  to  affi- 
davits ffied  afterward  in  support  of  a  motion  for  a  new  trial. 

3.  Practice — Questions  Which  Can  Not  be  Raised  after  Verdict. — 
Where  a  party  litigant  has  reason  to  think  that  his  right  to  an  impartial 
trial  has  been  prejudiced  by  a  speech  made  in  the  trial  of  a  previous 
case,  in  the  hearing  of  the  jurors  in  attendance  upon  the  court,  he  may 
move  for  a  continuance,  or  he  may  interrogate  the  jurors  and  challenge 
such  of  them  as  are  found  prejudiced  by  the  speech,  but  he  can  not 
raise  the  question  for  the  first  time  after  verdict 

Transcript  from  a  Jnstice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1896.  Affirmed. 
Opinion  filed  June  18,  1896. 

Hadley  &  Burton,  attorneys  for  appellant. 

W.  P.  Tyler,  attorney  for  appellee;  Clarence  Brown,  of 
counsel. 

Mr.   Justice  Scofield   delivered  the  opinion  of  the 

(yOURT. 

In  support  of  the  motion  for  a  new  trial  certain  affidavits 
were  filed,  in  which  it  was  stated  that  the  attorney  for 
appellee  in  his  argument  in  another  case  between  the  par- 
ties to  this  record,  which  was  tried  immediately  before  the 
trial  of  this  case,  unjustifiably  and  grossly  abused  appellant 
in  the  presence  and  hearing  of  the  members  of  the  regular 
panel  of  jurors,  who  were  soon  thereafter  called  and  sworn 
to  try  the  issues  in  this  case.  Counsel  for  appellant  con- 
tend that  a  new  trial  should  have  been  granted  on  the 
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ground  that  the  jurors  may  have  been  prejudiced  against 
appellant  by  this  abusive  speech. 

But  the  record  fails  to  show  that  it  contains  all  of  the 
affidavits  submitted  to  the  court  on  this  question.  Counter 
affidavits  could  have  been  filed,  and  presumably  were  filed, 
in  a  case  like  this,  in  which  the  record  does  not  assert  the 
contrary.  The  statement  of  the  record  at  the  close  of  the 
evidence  that  the  foregoing  was  all  of  the  evidence  intro- 
duced on  the  trial,  has  no  reference  to  affidavits  filed  after- 
ward in  support  of  a  motion  for  a  new  trial. 

The  course  which  ought  to  have  been  pursued  by  appel- 
lant, who  heard  the  offensive  speech,  was  to  make  a  motion 
for  a  continuance  of  this  case,  if  he  thought  the  jurors  were 
so  prejudiced  against  him  as  to  prevent  him  from  having  a 
fair  trial  before  them.  Or,  the  jurors  might  have  been 
interrogated  on  the  subject  when  they  were  examined 
touching  their  competency  as  jurors,  and  such  of  them  as 
were  prejudiced  by  the  speech,  might  have  been  challenged 
for  that  reason.  Certainly  appellant  can  not  raise  this 
question  for  the  first  time  after  verdict,  and  then,  without 
showing  tiiat  a  single  juror  was  influenced  on  this  trial  by 
the  obnoxious  speech  in  the  other  trial,  succeed  in  having 
the  verdict  set  aside  and  a  new  trial  granted.  The  law 
requires  a  suitor  to  be  vigilant  in  the  assertion  of  his  rights 
and  will  not  permit  him  to  overturn  a  verdict  by  objections 
to  the  competency  of  jurors  which  were  within  his  knowl- 
edge and  might  have  been  presented  to  the  court  before  the 
jurors  were  sworn  to  try  the  issues. 

We  have  carefully  examined  the  record,  and  have  found 
no  good  reason  for  a  reversal  of  the  judgment.  The  evi- 
dence supports  the  verdict,  and  the  charge  to  the  jury  is 
substantially  accurate. 

It  may  be  that  the  court  should  not  have  refused  appel- 
lant's thirteenth  instruction.  But  the  error  was  harmless, 
for  the  reason  that  the  jury  found  against  appellant  on  the 
whole  case,  and  the  refusal  to  instruct  as  to  the  right  to 
recover  attorney's  fees  could  not  have  affected  the  verdict. 

The  judgment  is  affirmed. 
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B.  Mann  and  Jennie  Mann  y.  Angnst  Sodakat. 

1.  AOBNTS— statements  of,  as  Evidence,— In  order  to  make  the  state- 
ment or  admission  of  an  agent  binding  upon  his  principal,  it  must  have 
been  made,  first,  in  respect  to  a  matter  within  the  scope  of  the  agent's 
'authority;  second,  in  reference  to  the  subject-matter  of  the  agency; 
and  third,  by  the  agent  at  the  time  of  the  transaction,  while  the  agent 
was  actually  engaged  in  the  performance  of  the  act,  or  so  soon  there- 
after as  to  be  in  reality  a  part  of  the  transaction. 

a.  "EiTumsc^— Competency  of  Statements  by  Agents.— The  statements 
of  an  agent,  when  within  the  rules  laid  down,  are  admissible  as  against 
the  principal,  but  not  as  against  third  parties. 

3.  ^AXR— Statements  of  Agents^When  Not  Admissible,— Evidence 
of  an  agent's  statements  or  admissions  is  not  admissible  against  his 
principal  for  the  purpose  of  establishing,  enlarging  or  renewing  his 
authority. 

Trial  of  the  Bights  of  Property.— Error  to  the  Circuit  Court  of  St. 
Clair  County;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1896.  Reversed  and  remanded.  Opinion 
filed  September  5, 1896. 

Wm.  WinkelmanNj  attorney  for  plaintiffs  in  error. 

Hamill  &  Borders,  attorneys  for  defendant  in  error. 

Mr.  Justice  Soofikld  belivebed  the  opinion  op  the 
Court. 

On  January  12,  1895,  Eisenmeyer  sold  and  delivered  to 
F.  M.  Kittrell  the  property  in  controversy,  and  Kittrell 
placed  the  same  in  the  possession  of  George  Peebles  as  his 
agent. 

On  the  28th  day  of  the  same  month,  Kittrell  sold  this 
and  certain  other  property  to  plaintiffs  in  error,  as  they 
contend,  and  they,  as  the  consideration  for  such  property, 
deeded  to  Kittrell  200  acres  of  land  situated  in  Wash- 
ington county,  Missouri.  At  the  same  time  Kittrell  gave 
plaintiffs  in  error  a  bill  of  sale  for  the  personal  property  so 
sold  to  them  and  an  order  on  Peebles  for  the  delivery  of 
the  property  to  them. 

On  February  1st,  defendant  in  error  sued  out  a  writ  of 
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attachment  against  Kittrell,  and  on  February  2d  caused  the 
writ  to  be  levied  on  the  property  in  controversy.  Such 
proceedings  were  had  in  this  suit  as  resulted  in  a  judgment 
in  favor  of  defendant  in  error  against  Kittrell  for  $200 
and  costs  of  suit,  which  judgment  was  rendered  in  the 
Circuit  Court  on  June  28th,  on  appeal  from  a  justice  of  the 
peace.  On  the  same  day  an  execution  was  issued  and  levied 
upon  the  property  attached,  and  plaintiffs  in  error  there- 
upon gave  notice  as  required  by  law  for  a  trial  of  the  right 
of  property.  The  trial  resulted  in  a  verdict  and  judgment 
for  defendant  in  error. 

Plaintiffs  in  error  claim  to  be  the  owners  of  the  property 
levied  upon  as  purchasers  in  good  faith,  and  for  a  valuable 
consideration.  Defendant  in  error  contends  that  the  sale 
to  plaintiffs  in  error  was  fraudulent. 

Counsel  for  defendant  in  error  say  in  their  argument  of 
the  case :  "  The  jury  believed  and  found  as  a  fact  from 
the  evidence  that  Peebles  was  in  possession  of  the  property 
as  the  agent  of  Kittrell,  as  Creed  testified,  and  not  as  the 
agent  of  plaintiffs  in  error,  and  there  being  sufficient  evi- 
dence in  the  record  to  sustain  the  finding,  the  verdict  is 
conclusive  upon  that  question." 

B.  Mann,  one  of  plaintiffs  in  error,  testified  that  before 
the  attachment  writ  was  issued,  he  went  to  Peebles,  showed 
him  the  order  from  Kittrell,  and  obtained  and  took  away 
part  of  the  property;  also  that  Peebles  agreed,  at  the  same 
time,  to  hold  the  property  in  controversy  for  plaintiffs  in 
error  until  such  time  as  the  property  could  be  removed 
from  his  possession. 

Neither  Kittrell  nor  Peebles  testified  on  the  trial. 

When  Creed,  the  officer  who  served  the  attachment  writ, 
was  on  the  stand,  he  was  permitted  to  testify,  against  the 
objection  of  plaintiffs  in  error,  that  when  he  served  the 
writ  Peebles  said  to  him  that  he,  Peebles,  was  then  Kit- 
trell's  agent. 

It  is  undoubtedly  the  law  that  evidence  of  the  agent's 
statements  or  admissions  is  not  admissible  against  his 
principal  for  the  purpose  of  establishing,  enlarging,  or 
renewing  his  authority.     Mechera  on  Agency,  Sec.  100. 
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Bat  it  is  said  that  the  presentation  of  the  order  to  Peebles 
was  an  admission  that  he  was  Kittrell's  agent,  and  that 
what  the  agent  said  thereafter  on  the  subject  thus  became 
proper  evidence.  Counsel  overlook  the  fact  that  the 
order  was  presented,  as  Mann  claims  and  swears,  for  the 
very  purpose  of  effecting  a  transfer  of  the  possession  of  the 
property,  and  so  of  changing  the  obligation  of  the  agent 
from  one  principal  to  another.  The  very  question  in  dis- 
pute was  whether  or  not  this  change  had  been  accom- 
plished. And  shall  the  agent's  unsworn  statement  be  ad- 
mitted to  prove  that  such  a  change  had  not  taken  place  ? 
Certainly    not. 

It  was  also  argued  that  the  evidence  was  proper  as  part 
of  the  re»  gestm — as  a  declaration  of  the  agent  made  con- 
cerning the  business  of  his  agency,  while  acting  within 
the  scope  of  his  authority.  The  law  on  this  question  is 
thus  laid  down  in  Sec.  714  of  Mechem  on  Agency :  "  The 
statements,  representations  and  admissions  of  the  agent, 
made  in  reference  to  the  act  which  he  is  authorized  to  per- 
form and,  while  engaged  in  its  performance,  are  binding 
upon  the  principal  in  •the  same  manner  and  to  the  same  ex- 
tent as  the  agent's  act  or  contract  under  like  circumstances, 
and  for  the  same  reason.  While  keeping  within  the  scope 
of  his  authority  and  engaged  in  its  execution,  he  is  the 
principal,  and  his  statements,  representations  and  admis- 
sions in  reference  to  his  act  are  as  much  the  principal's  as 
the  act  itself.  Such  statements,  representations  and  admis- 
sions are,  therefore,  admissible  in  evidence  against  the  prin- 
cipal in  the  same  manner  as  if  made  by  the  principal  him- 
self." 

It  appears  from  the  same  authority  that  in  order  to 
make  the  statement  or  admission  binding  upon  the  princi- 
pal, it  must  have  been  made,  first,  in  respect  to  a  matter 
within  the  scope  of  the  agent's  authority;  second,  it  must 
have  been  made  in  reference  to  the  subject-matter  of  the 
agency;  and  third,  it  must  have  been  made  by  the  agent  at 
the  time  of  the  transaction,  while  the  agent  was  actually 
engaged  in  the  performance  of  the  act,  or  so  soon  thereafter 
as  to  be  in  reality  a  part  of  the  transaction. 
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It  thus  appears  that  the  statements  of  an  agent,  when 
within  the  rules  laid  down,  are  admissible  against  his 
principal.  Bat  it  does  not  appear  that  such  statements  are 
admissible  against  third  parties.  The  statements  of  Kittrell 
could  not  be  used  by  himself  or  by  another  against  third 
parties,  and  the  servant  is  not  greater  than  his  lord,  or  an 
agent  than  his  principal. 

Neither  was  Peebles'  statement  admissible  as  part  of  the 
res  gestcB.  He  was  not  engaged  in  any  act  in  pursuance  of 
his  agency  at  the  time,  and  therefore  the  statement  could 
not  have  tended  to  qualify,  characterize,  or  explain,  such 
an  act. 

The  assertion  of  Peebles  that  he  was  Kittrell's  agent, 
when  considered  in  the  light  of  the  evidence,  was  equiva- 
lent to  a  declaration  that  the  alleged  sale  was  fraudulent, 
and  that  the  title  and  possession  of  the  property  had  not 
been  transferred  to  plaintiffs  in  error.  The  statement,  in 
effect,  was  merely  narrative  of  a  past  transaction,  and  not 
having  been  made,  et  dumfervet  opvSy  was  not  a  part  of  the 
res  gestcB.     1  Green  leaf  on  Evidence,  Sec.  113. 

The  thing  being  done  was  the  levy  of  a  writ  of  attach- 
ment on  certain  property.  Peebles  was  doing  no  act  as 
agent  which  might  be  qualified,  characterized  or  explained 
bv  words. 

This  evidence  was  upon  a  vital  point,  and  the  statement 
of  Peebles,  sworn  to  by  Creed,  may  have  sufiSced  to  incline 
the  minds  of  the  jurors  to  Sodakat's  side  of  the  case.  The 
jurors  would  naturally  think  that  Peebles  knew  whose 
agent  he  was,  and  attach  muoji  weight  to  his  statement, 
which  the  court  had  declared  to  be  competent  evidence. 

We  have  found  no  other  substantial  error  in  the  record. 
The  opening  statement  of  counsel  for  defendant  in  error  is 
subject  to  criticism,  but  this,  of  itself,  would  hardly  require 
a  reversal  of  the  judgment.  The  court  ruled  correctly  in 
refusing  to  admit  the  appeal  bond  in  evidence,  and  the 
charge  to  the  jury  was  substantially  correct. 

For  the  error  indicated,  the  judgment  is  reversed  and 
the  cause  is  remanded. 
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B.  Baer  &  Co.  et  al.  t.  John  Y.  Farwell  Go.  et  al. 

1.  AssiQNMENTS  FOR  THE  BENEFIT  OF  Ckedttorb— Requisites  of  a 
Legal  Assignment — In  an  assignment  for  the  benefit  of  creditors  there 
must  be  a  trustee,  and  therefore  the  conveyance  must  be  to  a  third 
party,  or  if  it  be  to  a  creditor,  it  must  provide  for  the  payment  of  the 
cla'ms  of  other  creditors  besides  the  assignee. 

2.  Same — Instruments  Held  not  to  he  Assignments. — Where  a  mer- 
chant, finding  himself  largely  indebted,  mortgaged  certain  tracts  of  real 
^tate  to  certain  of  his  creditors,  and  conveyed  his  stock  of  merchandise 
and  hJa  accounts  and  account  books,  together  with  the  fixtures  in  his 
store,  to  eight  of  his  creditors  to  have  and  to  hold  the  same  upon  the 
express  condition  that  they  would  take  possession  of  the  goods  and  sell 
the  same,  collect  the  accounts  and  pay  out  of  the  proceeds  the  expenses 
incurred  in  so  doing,  and  the  amounts  due  the  grantees,  and  then  to  pay 
to  the  grantors  the  balance,  if  any,  remaining  in  their  hands,  it  vxis  held 
that  the  instruments  did  not  constitute  an  assignment  for  the  benefit  of 
creditors. 

3.  Same — Obtject  of  a  Voluntary  Assignment. — The  object  of  the 
volimtary  assignment  law  is  to  give  a  failing  debtor  an  opportunity  to 
put  his  property  into  the  hands  of  a  trustee  for  equal  distribution  among 
his  creditors. 

4.  S\MB — A  Debtor  can  not  he  Compelled  to  Make  an  Assignment. — 
The  ere  liters  of  an  insolvent  debtor  can  not  compel  him  to  make  an  as- 
signmeat;  the  assignment  must  be  voluntary;  that  is,  the  debtor  must 
be  willing  to  assign. 

5.  Same — What  an  Insolvent  Debtor  may  do —Power  of  the  County 
Court. — Instead  of  being  willing  to  assign,  the  debtor  may  decide  to  pre- 
fer certain  creditors  or  permit  them  to  help  themselves  through  the  in- 
strumentality of  executions  and  attachments.  If  he  does  not  will  to 
assign  but  undertakes  to  defraud  his  credit'>rs,  or  some  of  them,  equity 
may.  hold  the  fraudulent  grantee  as  a  trustee,  or  the  creditors  may  at- 
tach the  property;  but  there  is  no  power  in  the  County  Court  to  declare 
the  transaction  an  assignment  for  the  banefit  of  creditors. 

6.  Fraudulent  Conveyances— iVof  Constructive  Assignments.— A. 
fraudulent  conveyance  where  the  grantor  has  not  sought  to  make  an  as- 
signment for  the  benefit  of  his  creditors  and  has  made  no  declaration  of 
trust,  may  be  a  ground  for  an  attachment  or  for  a  bill  in  equity  to  set  it 
aside  and  hold  the  fraudulent  grantee  accountable  for  the  property  as  a 
trustee,  but  it  can  not  be  called  a  voluntary  assignment. 

Petition,  to  have  certain  instruments  declared  an  assignment  for  the 
benefit  of  creditors.  Error  to  the  County  Court  of  Massac  Coimty;  the 
Hon.  Qeorqe  Sawyer,  Judge,  presiding.  Heard  in  this  court  at  the 
February  term,  1896.  Reversed  and  remanded  with  directions.  Opinion 
filed  September  6,  1896. 


398  Appellate  CotrBTS  of  Illinois. 

Vol.  66.]  B.  Baer  &  Co.  v.  John  V.  Farwell  Co. 

Lansdex  &  Lkek  and  C.  L.  V.  Mulkey,  attorneys  for 
plaintiffs  in  error. 

Assignments  are  of  two  kinds,  being  either  directly  to 
creditors,  or  to  trustees  for  their  benefit.  Assignments  of 
the  latter  description  are  termed  voluntary  assignments. 
They  imply  a  trust,  and  contemplate  the  intervencion  of  a 
trustee.  Assignments  directly  to  creditors,  and  not  upon 
trusts,  are  not  voluntary  assignments.  Burrill  on  Assign- 
ments, Sees.  2,  3. 

Absolute  conveyances  made  directly  to  the  creditor,  or 
any  form  of  lien  so  given  as  security  for  the  payment  of  a 
bona  fide  debt,  though  having  the  effect  to  give  him  a  pref- 
erence, is  not  an  assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  the  statute.  Walker  v.  Ross,  150 
111.  50. 

It  has  been  repeatedly  decided  by  this  court  that  a  trans- 
fer of  property,  to  be  treated  as  a  voluntary  assignment, 
must  be  a  conveyance  to  an  assignee  in  trust  for  the  cred- 
itors, and  that  a  conceyance  or  transfer  of  property  by  an 
insolvent  directly  to  his  creditor  for  the  purpose  of  secur- 
ing or  providing  the  means  for  the  payment  of  that  cred- 
itor only,  is  not  a  voluntary  assignment.  Peterson  v. 
Brabrook  Tailoring  Co.,  150  111.  294. 

A  bill  of  sale  by  an  insolvent  partnership  of  its  entire 
property  to  certain  large  creditors,  containing  no  declaration 
of  trust  for  the  benefit  of  other  creditors,  was  held  to  be  no 
assignment.     Price  v.  Laing,  152  111.  380. 

An  assignment  by  an  insolvent  debtor  of  all  his  personal 
property,  made  directly  to  a  creditor,  reserving  the  surplus, 
if  any,  is  in  effect  a  chattel  mortgage  and  not  a  voluntary 
assignment  for  the  benefit  of  creditors.  Dunham  v. 
Whitehead,  24  N.  Y.  131;  Leitch  v.  Hollister,  4  N.  Y.  211; 
Chaflfees  v.  Risk,  24  Penn.  St.  432;  Claflin  v.  Maglaugh- 
lin,  65  Penn.  St.  492;  Davidson  v.  King,  47  Ind.  372;  Peck 
V.  Merrill,  26  Vt.  686;  Godchaux  v.  Mulford,  26  Cal.  318; 
Gage  V.  Chesebro,  49  Wis.  486. 

A  mortgage  given  to  two  persons  to  secure  their  several 
demands  is  several  and  not  joint ;  such  a  mortgage  does  not 
constitute  the  mortgagees  trustees  one  for  another.    Bur- 
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nett  V.  Pratt,  22  Pick.  656;  Jones  on  Mort,  Yol.  1,  Sec.  135; 
Leitch  V.  HoUister,  4  N.  Y.  211 ;  Walker  v.  Ross,  150 
111.  50. 

A  constructive  trust  is  said  to  arise  in  favor  of  judgment 
creditors  with  respect  to  the  property  of  their  debtors, 
which  has  been  transferred  with  intent  to  defraud  the 
creditors  of  their  rights.  The  trust  is  in  reality  one  in 
name  alone ;  the  creditor's  right  to  reach  the  debtor's  prop- 
erty is  in  no  true  sense  an  interest  in  that  i)roperty ;  it  is  at 
most  only  an  equitable  lien  on  the  property.  2  Pomeroy's 
Jurisprudence,  Sec.  1057. 

Habvby  a.  Evans  and  Jahes  C.  Courtney,  attorneys  for 
defendants  in  error;  J.  F.  McCartney,  D.  W.  Helm  and 
L .  P.  Oakes,  of  counsel. 

An  assignment  for  the  benefit  of  creditors  is  a  voluntary 
transfer  by  a  failing  debtor  of  all  or  the  bulk  of  his  prop- 
erty to  an  assignee  in  trust,  to  apply  the  same  to  the  pay- 
ment of  some  or  all  of  the  assignor's  debts.  Farwell  v. 
Cohen,  138  111.  216. 

The  assignee  of  a  voluntary  assignment  does  not  take  the 
property  absolutely.  He  takes  the  property  charged  as 
trustee.  The  operation  of  the  instrument  in  such  case  is  to 
create  a  trust  in  the  third  person  in  favor  of  bona  fide 
creditors.  This  doctrine  is  forcibly  expressed  by  the  Su- 
preme Court  in  the  case  of  Atlas  Bank  v.  Moore,  152  111. 
528,  where  it  is  said:  If  others  than  bona  fide  creditors 
come  in  possession  of  property  of  an  insolvent,  they  hold  it 
charged  with  a  trust  in  favor  of  bona  fide  creditors.  This 
doctrine  is  forcibly  expressed  in  the  case  of  Dewey  v. 
Moyer,  72  W.  T.  70.  To  the  same  effect  are  the  cases  of 
Day  V.  Cooley,  118  Mass.  524;  National  Trust  Co.  v. 
Miller,  33  K  J.  Eq.  155;  Coleman  v.  Cocke,  6  Rand.  618; 
Godding  v.  Bracket,  34  Me.  27;  and  see  Bump  on  Fraudu- 
lent Conveyances,  266. 

Mr.   Justice  Soofield   delhtebed   the  opinion  op  the 
Court. 
B.  Baer  &  Co.,  merchants,  finding  themselves  largely  in- 
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debted,  mortgaged  certain  tracts  of  real  estate  to  certain  of 
their  creditors,  and  conveyed  their  stock  of  merchan- 
disc  and  their  accounts  and  account  books,  together  with 
the  fixtures  in  their  store,  to  eight  of  their  creditors,  to 
have  and  to  hold  the  same  upon  the  express  condition  that 
they  would  take  possession  of  the  goods  and  sell  the  same, 
and  collect  the  accounts,  and  pay  out  of  the  proceeds  the 
expenses  incurred  in  so  doing  and  the  amounts  due  to  the 
grantees,  and  then  pay  to  the  grantors  the  balance,  if  any, 
remaining  in  their  hands. 

The  other  creditors  of  B.  Baer  &  Co.  filed  a  petition  in 
the  County  Court  to  have  these  instruments  declared  to  be 
an  assignment  for  the  benefit  of  creditors  under  the  volun- 
tary assignment  act,  and  the  court  made  an  order  in  con- 
formity with  the  prayer  of  the  petition,  and  proceeded  to 
administer  the  estate  in  accordance  with  the  provisions  of 
the  statute. 

B.  Baer  &  Co.  and  the  grantees  in  said  instruments  have 
brought  the  case  to  this  court  by  a  writ  of  error,  and  now 
ask  for  a  reversal  of  the  order  of  the  Countv  Court. 

It  is  admitted  by  counsel  for  defendants  in  error  that  a 
conveyance  made  in  good  faith  to  certain  creditors  to  pay 
the  amounts  due  them,  is  not  a  voluntary  assignment,  under 
the  statute.  Burrill  on  Assignments,  Sections  2  and  3; 
Weber  v.  Mick,  131  111.  620;  Walker  v.  Ross,  150  Id.  50; 
Price  V.  Laing,  152  Id.  380. 

In  an  assignment  for  the  benefit  of  creditors  there  must 
be  a  trustee,  and  therefore  the  convevance  must  be  to  a 
third  party,  or,  if  it  be  to  a  creditor,  it  must  provide  for  the 
payment  of  the  claim  of  other  creditors  besides  the  grantee. 

This  being  the  law,  the  said  instruments  do  not  constitute 
an  assignment  for  the  benefit  of  creditors.  The  conveyance 
is  to  the  grantees  for  their  own  exclusive  benefit,  and  the 
grantees  can  not  be  trustees  for  themselves. 

But  it  is  said  that  four  of  the  grantees  in  the  conveyance 
of  the  personal  property  are  not  bona  fide  creditors  of  B. 
Baer  &  Co.,  and  that  in  such  case  they  are  really  third 
parties,  and  should  be  declared  to  hold  the  property  in 
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trust  for  the  benefit  of  creditors  generally.  Thus,  by  oper- 
ation or  construction  of  law,  a  fraudulent  deed  to  a  fraudu- 
lent grantee  is  to  be  transmuted  into  the  pure  metal  of  a 
voluntary  assignment  for  the  benefit  of  creditors. 

There  can  be  no  doubt  that  such  a  fraudulent  conveyance 
would  be  ground  for  an  attachment,  or  for  a  bill  in  equity 
to  set  aside  the  conveyance  and  to  hold  the  fraudulent 
grantee  accountable  *  for  the  property  as  a  trustee.  But 
that  a  constructive  trust  of  this  nature  should  be  called  a 
voluntary  assignment,  when  the  grantor  has  not  sought  to 
make  such  an  assignment,  and  has  made  no  declaration  of 
trust,  is  a  proposition  which  can  not  be  maintained  by  reason 
or  authority. 

The  object  of  the  voluntary  assignment  law  is  to  give  a 
failing  debtor  an  opportunity  to  put  his  property  into  the 
hands  of  a  trustee  for  equal  distribution  among  his  cred- 
itors. But  the  debtor's  creditors  can  not  compel  him  to 
make  an  assignment.  The  assignment  must  be  voluntary 
— that  is,  the  debtor  must  will  to  assign.  Instead  of  will- 
ing to  assign,  the  debtor  may  decide  to  prefer  certain 
creditors,  or  to  permit  his  creditors  to  help  themselves 
through  the  instrumentality  of  executions  and  attach- 
ments. Tf  he  does  not  will  to  assign  but  undertakes  to 
defraud  his  creditors,  or  some  of  them,  equity  may  treat 
the  fraudulent  grantee  as  a  trustee,  or  the  creditors  may 
attach  the  property,  but  there  is  no  power  in  the  County 
Court  to  declare  the  transiiction  an  assignment  for  the 
benefit  of  creditors.  ^ 

All  of  the  decisions  to  the  Supreme  Court  are  reconcil- 
able with  the  views  of  the  law  above  expressed. 

In  Weber  v.  Mick,  131  III.  520,  it  is  said:  Said  act 
\vas  passed  in  1877,  under  the  following  title :  *'An  act  con- 
cerning voluntary  assignments  and  conferring  jurisdiction 
therein  on  County  Courts."  The  subject-matter  of  the  act 
was  thus  limited  to  "  voluntary  assignments,"  and  even  if  it 
had  contained  express  provisions  attempting  to  deal  with 
or  regulate  "involuntary  assignments,"  or  any  subject  other 
than  the  one  embraced  in  the  title,  such  provisions  would 
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have  been  void  under  section  13,  article  4,  of  the  constitu- 
tion. For  the  same  reason  it  must  be  held  that  every 
attempt  to  apply  the  act,  or  any  of  its  provisions,  by  con- 
struction, to  any  subject  other  than  ''voluntary  assign- 
ments, must  be  wholly  unavailing."  '*  Such  assignments 
have  always  been  understood  to  be  instruments  volunta- 
rily executed  by  a  failing  debtor  by  which  he  assigns  to 
some  thirtl  person,  as  assignee  or  trustee,  the  Avhole,  or 
sometimes  the  bulk,  of  his  proi)erty,  to  be  by  such  trustee 
distributed  among  the  assignor's  creditors  in  satisfaction  of 
their  demands." 

In  this  case  the  Supreme  Court  quote  approvingly  from 
Burrill  on  Assignments,  as  follows  :  ''A  voluntary  assign- 
ment for  the  benefit  of  creditors  implies  a  trust  and  con- 
templates the  intervention  of  a  trustee.  Assignments 
directly  to  creditors,  and  not  upon  trust,  are  not  voluntary 
assignments  for  the  benefit  of  creditors.  Assignments  may 
be  made  either  to  the  whole  body  of  the  creditors  or  to 
particular  creditors,  or  they  may  be  of  all  or  a  part  of  the 
debtor's  property;  but  unless  a  trust  is  thereby  created  by 
the  assignor  in  favor  of  creditors,  such  conveyances  are  not 
within  the  class  of  instruments  known  as  assignments  for 
the  benefit  of  creditors." 

In  Walker  v.  Eoss,  150  111.  50,  it  is  said:  "The  mere 
form  of  the  instrument  is,  no  doubt,  immaterial,  provided 
the  operation  of  it  is  to  create  a  trust  in  the  property  con- 
veyed, for  the  benefit  of  the  creditors.  It  must  be  an  actual 
trust,  created  by  operation  of  the  instrument  itself.  This 
court  has  repeatedly  said  that  the  statute  contemplates  no 
such  a  thing  as  a  constructive  trust."  "Appellant  Ross  did 
not  intend  to  make  an  assignment  for  the  benefit  of  cred- 
itors, and  never  did  make  it,  for  the  reason  that  he  did 
intend  to  make  preferences,  and  he  knew  he  could  not  do 
so  by  such  an  instrument;"  that  is,  by  an  assignment  under 
the  statute  for  the  benefit  of  creditors. 

The  same  thought  is  forcibly  expressed  in  Price  v.  Laing, 
152  111.  3S0,  in  the  following  language:  "The  declaration 
of  trust  is  as  much  an  essential  part  of  an  assignment  for 


Fourth  District — February  Term,  1896.   403 

B.  Baer  &  Co.  v.  John  V.  Farwell  Ck). 

the  benefit  of  creditors  as  is  the  conveyance  or  transfer  of 
the  property.  It,  of  course,  needs  no  citation  of  author- 
ities to  show  that  the  title  to  personal  property,  goods  and 
chattels,  may  be  transferred  by  parol  and  without  any  writ- 
ing, and  may  be  proved  by  oral  testimony.  The  claim  and 
the  logic  of  appellants  would  -lead  to  this  result :  that  a 
writing  is  not  essential  to  establish  either  the  transfer  of 
title  or  the  declaration  of  trust,  and  that  therefore  neither  is 
a  prerequisite  to  a  valid  assignment  for  the  benefit  of  cred- 
itors, and  such  an  assignment  may  rest  wholly  in  parol.  A 
result  such  as  this  is  not  in  consonance  with  the  common 
understanding  and  practice  in  the  mercantile  and  business 
community,  with  the  doctrine  laid  down  in  the  books,  with 
the  adjudged  cases,  or  with  the  evident  intent  of  the  legis- 
lature, as  indicated  by  the  provisions  of  the  act." 

But  counsel  for  defendants  in  error  seek  to  avoid  the  force 
of  this  language  by  seizing  upon  the  expression  "  construc- 
tive assignment,"  used  afterward  in  the  opinion,  and  by 
making  a  delicate  distinction  between  a  constructive  assign- 
7ne?it  and  a  constructive  trust.  The  court,  indeed,  holds 
that  there  can  be  no  constructive  assignment,  say  counsel; 
therefore  the  property  must  be  conveyed  by  a  written  in- 
strument, whether  it  be  real  estate  or  personalty.  But  the 
court  does  not  hold  that  the  trust  must  be  expressed;  there- 
fore the  trust  may  be  proved  by  parol,  and  may  even  be 
made  to  arise  out  of  a  fraudulent  convevance,  bv  construe- 
tion  of  law,  when  no  assignment  for  the  benefit  of  creditors 
was  contemplated  by  the  parties. 

This  argument  is  overthrown  by  a  careful  perusal  of  the 
opinion  of  the  court.  There  was,  in  fact,  a  written  transfer 
of  the  title  to  the  property,  which  was  personalty,  and  the 
argument  of  the  court  was  intended  to  show  that  the  trust 
could  not  be  shown  by  parol,  but  must  appear  upon  the 
face  of  the  instrument.  It  makes  no  difference  whether  the 
thino^  is  called  tweedledee  or  tweedledum.  In  any  event 
the  meaning  of  the  opinion  is  plain,  that  is  to  sr}%  that  the 
court  can  not  "  construct  for  the  parties  an  assignment " 
which  the  parties  have  not  made  for  themselves.     What  is 
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:hen,  that  the  parties  must  make  for  themselves  ?  A  n  as- 
nraent  simply  i  No;  but  an  assignment  /or  the  benefit 
creditors.  The  trust  must  appear  in  the  instrument 
3lf. 

i  very  recent  statement  of  the  law  on  this  question  is  as 
lows :  "  Under  the  cases  cited  it  is  plain  that  in  order 
create  an  assignment,  within  the  meaning  of  the  statute, 
)  property  must  be  conveyed  to  a  trustee  or  assignee, 
o  is  to  sell  it  absolutely,  and  not  on  a  contingency,  and 
tribute  the  proceeds  among  the  creditors.  The  convey- 
:e  or  assignment  must  pass  the  legal  and  equitable  title, 
t;h  no  right  of  redemption  in  the  debtor.  The  assign- 
nt  must  be  in  writing,  and  the  writing  create  the  trusty 
i  cut  off  all  equity  of  redemption."  Lumber  Co.  v. 
lion  National  Bank,  159  111.  458. 

[t  is  said,  however,  that  the  case  of  Farwell  v.  Cohen,  138 

216,  is  an  authority  against  the  proposition  that  an 

)ress  declaration  of  trust  must  appear  in  the  instrument. 

5  deem  it  unnecessary  to  enter  into  an  elaborate  exami- 

ion  of  the  Cohen  case.    It  is  sufficient  to  say  that  the 

:*ned  justice  who  wrote  the  opinion  in  the  Cohen  case,  af- 

.vard  wrote  the  opinion  in  Price  v.  Laing,  and  in  the 

er  case  referred  to  the  former  as  follows :     "  In  Farwell 

ohen,  138111.  216,  a  very  informal  written  instrument 

held  to  be  a  voluntary  assignment  for  the  benefit  of 

itors.     Ity  hoioever,  transferred  property  and  declared  a 

tP    Hence,  in  the  opinion  of  the  Supreme  Court,  there 

no  conflict  between  the  two  cases. 

or  do  we  imagine  for  a  moment  that  the  Supreme  Court 

I  ever  intended  to  intimate,  by  the  use  of  the  expres- 

\  good  faith  and  hona  fide  indebtedness^  in  some  of  the 

\  above  cited,  that  a  conveyance  made  for  the  purpose 

frauding  creditors  is  a  voluntary  conveyance  for  the 

H  of  creditors. 

e  order  of  the  County  Court  is  reversed,  with  direc- 
to  that  court  to  dismiss  the  petition  at  the  cost  of  the 
oners. 


Fourth  District — February  Term,  1896.   405 

Foil  V.  The  People. 


Boss  Foil  Y.  The  People  of  the  State  of  Illinois. 

1.  Cbihinal  La.w — Labor  on  Sunday. — Labor  on  Sunday  is  not  an 
offense  under  section  261  of  the  Criminal  Code,  unless  it  is  done  in  a 
way  to  disturb  the  peace  and  good  order  of  society. 

2.  Sunday  Laws — Persons  Observing  Other  Days. — The  fact  that  sec- 
tion 261  of  the  criminal  code  is  not  to  be  construed  so  as  to  prevent  the 
due  exercise  of  the  rights  of  conscience  of  any  person  who  thinks  proper 
to  Iceep  any  day  other  than  Sunday  as  a  Sabbath,  will  not  shield  such  a 
person  from  the  penalty  of  the  statute  if,  by  his  labor,  the  peace  and  good 
order  of  society  are  disturbed. 

Prosecution,  for  disturbing  the  peace,  etc.,  by  labor  on  Sunday.  Ap- 
p3al  from  the  Circuit  Court  of  Richland  County;  the  Hon.  Silas  Z.' 
Landes,  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1896.    Reversed  and  remanded.    Opinion  filed  September  5,  1896. 

R.  N.  MoCauley  and  G.  A.  Hoff,  attorneys  for  appel- 
lant. 

H.  G.  Morris,  State's  Attorney,  for  the  appellee. 

Mr,  Pbksidino  Justice  Green  delivered  the  opinion  of 
THE  Court. 

Ross  Foil  was  complained  against  by  "William  Bates, 
before  a  jnstice  of  the  peace,  and  in  the  complaint  it  was 
charged  that  on  the  4th  day  of  August,  1895,  within  Rich- 
land county,  Illinois,  said  Ross  Foil  "did  then  and  there 
disturb  the  peace  and  good  order  of  society  by  labor,  and 
by  amusement  and  diversion,  on  Sunday."  On  the  hearing 
upon  this  complaint  before  the  justice.  Foil  was  found 
guilty  and  sentenced  to  pay  one  dollar  fine  and  costs  of 
suit.  He  took  an  appaal  to  the  Circuit  Court,  where  a  jury 
found  him  guilty  "  in  manner  and  form  as  charged,"  and 
assessed  against  him  a  fine  of  one  dollar.  Defendant  en- 
tered a  motion  for  a  new  trial,  which  the  court  overruled 
and  entered  judgment  on  the  verdict  for  one  dollar  and 
costs.  From  this  judgment  defendant  took  this  appeal 
This  prosecution  is  based  upon  Sec.  2t)l,  Chap.  38,  entitled 
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"Criminal  Code,"  which  provides,  "Whoever  disturbs  the 
peace  and  good  order  of  society  by  labor  (works  of  neces- 
sity and  charit}'  excepted),  or  by  any  amnsement  or  diver- 
sion on  Sunday,  shall  be  fined  not  exceeding  $25.  This 
section  shall  not  be  construed  to  prevent  watermen  and  rail- 
road companies  from  landing  their  passengers,  or  watermen 
from  loading  and  unloading  their  cargoes,  or  ferrymen 
from  carrying  over  the  water  travelers  and  persons  mov- 
ing families,  on  the  first  day  of  the  week,  nor  to  prevent 
the  due  exercise  of  the  rights  of  conscience  by  whomsoever 
thinks  proper  to  keep  any  other  day  as  Sabbath." 

In  support  of  the  complaint  the  following  testimony  was 
introduced : 

William  Bates  testified  he  lived  a  little  over  an  eio^hth  of 
a  mile  from  defendant;  that  on  July  28th  saw  defendant 
plowing;  it  was  Sunday,  about  9  o'clock ;' did  not  see 
him  any  more  that  forenoon ;  he  was  plowing  along  near  a 
public  highway.  In  answer  to  the  question,  "What  effect, 
if  any,  did  this  work  of  plowing  by  Ross  Foil  on  this  Sun- 
day have  upon  you  ? "  he  said,  "  It  bothered  me  a  good 
deal."  In  answer  to  the  question,  "Did  members  of  your 
family  complain  about  it?  "  he  testified,  "Yes,  sir ;  I  heard 
my  mother  and  stepfather  talking  about  it;"  and  further 
testified,  "I  went  south  to  Sunday  school  that  day,  at  the 
church  that  is  on  that  road.  Persons  would  have  to  go  b}' 
him  to  get  to  church  if  they  came  from  that  direction. 
They  had  church  or  Sunday  school  every  Sunday;  Sunday 
school  at  half  past  nine  o'clock ;  church  at  half  past  ten 
o'clock.  That  was  in  this  county  and  State."  On  cross- 
examination  he  testified^  "I  was  bothered  when  I  saw  this 
working.  It  disturbed  me ;  bothered  my  mind ;  I  don't 
belong  to  any  church  or  religious  organization.  It  was 
working  on  Sunday  and  making  a  noise  disturbed  my  mind ; 
hollering  at  his  horses  once  in  a  while ;  he  said,  '  Get  up ! ' 
and  hollering  'Whoa;'  did  not  hear  him  swear;  I  was 
about  half  a  quarter  from  him  while  he  was  plowing,  and 
it  was  about  a  mile  from  there  to  the  church.  The  road 
that  runs  south  from  where  he  was  plowing  runs  right  by 
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the  church;  he  was  plowing  a  little  east  of  that  road.  The 
church  is  on  a  cross  road.  I  did  not  pass  where  he  was 
plowing  that  morning  in  going  to  Sunday  school;  my 
house  is  a  little  over  half  a  quarter  south  from  where  he 
was  plowing.". 

Preston  Ilickle  testified  he  lived  three  or  four  hundred 
yards  from  the  defendant;  that  he  saw  defendant  plowing 
on  Sunday,  July  28th,  about  two  lands  from  the  public 
road.  "It  bothered  me  to  see  a  man  plowing  on  Sunday. 
My  wife  complained  about  it.  The  road  is  traveled  very 
much;  persons  who  live  north  of  that  place  where  he  was 
plowing  pass  it  going  to  church.  There  are  two  denom- 
inations use  that  church  every  other  Sunday.  They  have 
pniyer  meetings  through  the  week,  and  Sunday  school." 
On  cross  examination  he  testified  he  was  not  a  member  of 
any  religious  organization;  that  he  had  no  ill  malice  to  de- 
fendants till  they  went  into  this;  "  they  had  me  arrested 
for  a  crime  and  I  paid  my  fine."  On  re-examination,  he 
testified  he  had  no  ill  feeling  against  this  defendant;  "but 
don't  like  to  see  Sundav  work  ffoinor  on  around  me.  Of 
course  I  was  not  raised  that  way,  but  I  don't  belong  to  any 
church.  I  frequent  the  church  and  my  family  goes  there, 
and  had  to  pass  this  road  when  we  go  to  church  there." 
On  recross  examination,  he  testified  he  had  not  paid,  or 
promised  to  pay,  a  cent  in  connection  with  this  prosecu- 
tion; "I  do  not  expect  to  unless  1  have  to,  and  if  I  do  I  have 
got  it." 

Mrs.  Mary  Lozier  testified  she  lived  half  a  quarter  from 
defendant;  that  she  saw  defendant  plowing  in  his  field  on 
Sunday,  July  2Sth.  "  It  bothered,  me  to  see  him  working 
and  hollering  at  his  horses  on  Sunday."  In  answer  to  the 
question,  "  Did  you  complain  to  anybody  about  it  ? "  she 
answered,  "  Yes; "  and  in  answer  to  the  next  question,  "  Who 
to?"  said,  "Our  folks  at  home."  On  cross-examination, 
which  was  very  short,  she  testified,  that  he  was  plowing  on 
Sunday;  "disturbed  my  mind  I  guess." 

Mrs.  Hudson  testified  she  lived  about  half  a  mile  from 
defendant;  saw  him  plowing;  heard  him  hollering  on  Sun- 
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day,  July  2Sth.  "  Have  known  defendant  for  years,  and 
have  been  neighbors  as  nice  as  anvbodv  could  wish  to  have 
till  these  Adventists  got  in  there,  and  now  there  is  nothing 
but  Sunday  work  the  whole  time,  and  I  was  near  about 
worried  to  death."  Here  counsel  for  the  prosecution  said  to 
witness,  **  You  need  not  tell  about  that;"  but  witness  con- 
tinued by  saying,  *'  I  don't  stop  till  after  I  tell  what  I  took 
my  oath  to  tell.  They  never  acted  that  way  in  all  these 
vears  till  these  cranks  crowded  in  there."  On  cross-exami- 
nation  she  testified,  in  answer  to  the  question,  *'  You  say 
the  Adventists  had  crowded  in  there  pretty  thick  ? "  "  No, 
sir;  there's  only  four  families  in  the  settlement;  the  families 
that  came  in  are  all  there  yet,  and  others  will  be  coming  in. 
I  think  anybody  working  on  Sunday  is  throwing  an  insult 
right  in  our  face;"  and  then  testified,  "I  wasn't  used  to 
that  and  don't  want  to  get  used  to  it.  I  don't  care  what  Sun- 
day  good  people  keep,  but  don't  like  to  see  people  work  on 
Sunday.  It  disturbs  me  to  see  them  getting  to  be  cranks. 
I  say  they  are  just  another  lot  of  cranks  come  in  to  get 
men  all  mixed  up.  That  is  my  opinion,  and  I  think  I  am 
riffht.  I  don't  like  to  see  cranks.  I  call  them  cranks."  In 
answer  to  this  question,  "  You  call  that  class  of  people,  who 
belong  to  another  religious  organization  than  your  own, 
cranks  ? "  she  then  testified,  "And  they  used  to  be  good  cit- 
izens, and  I  always  thought  so  till  these  cranks  came  in;  I 
call  them  cranks,  and  I  think  I  am  right."  She  was  then 
asked,  "Because  they  work  on  Sunday?"  and  answered, 
"  Does  it  look  like  anything  else  but  cranks  ?  It  hurts  my 
feelings  and  disturbs  my  mind.  I  have  been  trying  to  obey 
the  laws  of  the  United  States  and  do  right.  I  never  heard 
of  the  like  of  this  till  in  the  last  two  or  three  years,  and  you 
might  know  it  would  disturb  me.  I  don't  care  what  kind  of 
religion  they  have  if  they  will  quit  rearing  around  on  Sun- 
day, so  I  don't  see  or  hear  them;  but  1  don't  want  to  see  them 
work  on  Sunday,  contrary  to  the  law  of  God  and  the  United 
States.  You  are  a  sharp  man,  and  you  know  yourself  it  is 
wrong.  I  knew  these  folks  before  they  joined  the  Advent- 
ists, and  they  were  always  as  nice  citizens  and  neighbors  as 
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I  would  wish  to  have  before  that.  I  lived  for  ten  or  twelve 
years  near  them,  and  they  were  all  right  till  these  cranks 
came  in  there  and  started  this  new  religion.  Working  on 
Sunday,  and  reading  out  certain  prayers  at  Sunday  school, 
and  starting  people  on  the  road  to  ruin,  is  the  objection  I 
have  to  them."  Witness  was  then  told  by  defendant's  coun- 
sel, "  That  is  all; "  but  continued  by  saying,  "  It  worries 
me  to  death  to  hear  and  see  them."  She  was  then  told 
by  the  counsel  for  the  prosecution,  "  That  is  all;  stand 
aside;"  but  said,  "It  worries  me  to  death,"  and  was  again 
told  by  said  counsel,  *'  Stand  aside;  that  is  all,  Mrs.  Hud- 
son;" and  the  prosecution  then  rested. 

Defendant  testified  on  his  own  behalf  that  he  was  a  man 
of  family;  had  lived  in  the  county  about  twenty  years,  and 
belonged  to  the  church  of  Seventh  Day  Ad ventists;  had  been 
a  member  for  two  years.  "  We  have  a  church  organization 
there  and  have  preaching.  Sabbath  school  and  prayer  meet- 
ins:.  I  attend  services  of  the  church  every  Sabbath,  and 
prayer  meeting,  and  keep  the  seventh  day — that  is  Satur- 
day— as  the  Sabbath  of  the  Lord.  On  that  day  I  go  to 
Sabbath  school  and  we  have  bible  reading  and  prayer  meet- 
ing after  Sabbath  school,  and  I  then  go  home  and  stay  there 
the  rest  of  the  day,  and  don't  run  around.  I  was  plowing 
on  the  28th  of  July  last.  Did  not  make  an  unreasonable 
noise.  They  had  been  making  talk  about  working  on  a 
Sunday,  and  I  generally  keep  still  that  day,  as  I  don't  want 
to  disturb  them,  and  I  didn't  mean  to  disturb  anybody.  I 
worked  to  make  a  living,  as  I  am  a  poor  man.  It  is  an  old 
field  in  which  I  was  plowing  and  contained  three  acres.  I 
was  plowing  in  the  field  by  the  road  running  east  and  west, 
and  not  by  the  road  running  south  to  the  church.  The 
church  is  about  a  mile  from  where  I  was  plowing."  On 
cross-examination  he  testified,  "  I  plowed  until  noon;  wasn't 
plowing  on  the  road  running  to  the  church,  but  about  half 
a  quarter  from  it.  A  few  people  passed  along  to  get  to  the 
other  road  to  go  to  church  while  I  was  plowing.  I  keep 
Saturday  as  my  Sabbath,  because  the  Lord  tells  me  to." 

John  Foil,  for  defendant,  then  testified  :     "  I  am  father  of 
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defendant.  On  Sabbath  morning,  July  28th  last,  he  went 
out  to  plow  and  after  a  while  I  went  out  and  saw  him  plow- 
inor  a  couple  of  lands  from  the  road.  I  did  not  know  he  was 
plowing  until  then.  If  he  had  been  hollering  I  would  have 
heard  it.  Hickle's  house  is  right  east  of  us.  I  was  between 
defendant  and  Ilickle.  Our  house  is  several  hundred  yards 
from  place  of  plowing.  My  son  is  a  member  of  the  Seventh 
Day  Adventist  church  and  keeps  Saturday,  the  seventh  day, 
as  his  Sabbath,  as  decreed  bj'^  the  Lord.  He  attends  every 
meeting  and  takes  part  in  prayer  meetings.  He  keeps  the 
Sabbath,  or  Saturday  as  you  call  it,  and  never  works  on  that 
dav." 

Richard  Worrell  was  called  and  testified  to  defendant's 
good  reputation,  and  it  was  conceded  on  behalf  of  the  people 
that  he  is  a  young  man  of  good  reputation. 

Sherman  Hatton  was  called  bv  defendant  to  show  that 
witness  Bates  helped  him  on  a  Sunday  hive  a  swarm  of  bees. 

The  foregoing  is  all  the  evidence  introduced  at  the  trial, 
and  upon  the  facts  thus  proved,  it  is  claimed  the  conviction 

is  just. 

We  have  examined  all  the  cases  where  this  section  261  is 
referred  to  by  our  Supreme  Court,  and  here  reproduce  them. 

Johnston  v.  People,  31  111.  473 :  A  recognizance  was  ob- 
jected to  because  it  was  taken  and  acknowledged  on  Sunday, 
on  the  ground  that  it  was  a  violation  of  that  section  of  the 
law  that  imposes  a  fine  against  any  person  who  shall  know- 
ingly disturb  the  peace  and  good  order  of  society  by  labor 
or  amusement  on  Sunday,  except  works  of  necessity  and 
charity.  The  court  defines  works  of  necessity  not  to  be  a 
physical  and  absolute  necessity,  but  a  moral  fitness  or  pro- 
priety of  the  work  done  under  the  circumstances  of  each 
particular  case. 

Scammon  v.  City  of  Chicago,  40  111.  146 :  The  question 
was  as  to  the  publication  of  a  notice,  one  day  of  which  days 
of  publication  was  on  Sunday.  It  was  held  that  the  notice 
was  not  legal,  one  of  the  days  of  publication  having  been  on 
Sundav,  and  the  same  section  of  the  Criminal  Code  was 
commented  on,  and  it  is  said  the  object  of  the  law  is  to  se- 
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cure  to  every  individual  in  a  community  the  right  to  pass 
Sunday  either  in  religious  exercises  or  in  the  quiet  seclusion 
of  his  home,  without  a  liability  to  annoyance  from  the  ordi- 
nary secular  pursuits  of  life,  except  so  far  as  they  may  be 
dedicated  by  necessity  or  charity.  No  person  should  be  per- 
mitted to  follow  his  ordinary  secular  occupation  if  by  so 
doing  he  disturbs  that  portion  of  the  community  which  de- 
sires to  devote  the  day  to  religious  worship  and  meditation. 
Kichmond  v.  Moore,  107  111.  433.  The  court  say  in  regard 
to  this  section,  that  it  only  prohibits  labor  that  disturbs  the 
peace  and  good  order  of  society,  not  naming  business. 

McPherson  v.  Yillacje  of  Chebanse,  114  111.  page  49 : 
This  was  a  suit  to  recover  a  penalty  from  the  defendant  for 
keeping  open  his  place  of  business  in  the  village  on  Sunday. 
The  point  made  was  that  the  village  had  no  power  to  pass  the 
ordinance  in  question.  It  was  held  that  the  village  had  such 
power,  and  that  the  keeping  open  by  persons  of  their  places 
of  business  in  a  community  on  Sunday,  for  the  exercise  of 
the  business  of  their  ordinary  calling,  is  a  public  and  serious 
interference  with  observance  of  the  day  in  its  accustomed 
mode  of  observance. 

In  Eden  v.  The  People,  If^l  111.  296,  it  is  said  in  the  opin- 
ion, commenting  upon  the  difference  between  the  legislation 
in  England  and  many  States  in  our  Union :  "  This  State  has 
not,  however,  followed  the  other  States  in  the  adoption  of 
the  English  statute,  but  we  have  legislated  on  this  subject 
for  ourselves,  in  a  manner  thought  to  be  for  the  best  inter- 
ests of  our  people.  That  legislation  will  be  found  in  261  of 
our  Criminal  Code,  as  follows"  (the  section  is  then  quoted). 
It  is  then  said  :  "  There  is  a  wide  and  well  marked  distinc- 
tion between  the  English  statute  and  ours.  The  English 
statute  prohibits  labor  and  business  on  Sunday,  while  our 
statute  merely  prohibits  labor  and  amusement  which  dis- 
turbs the  peace  and  good  order  of  society.  In  Eichmond  v. 
Moore,  sxtpray  in  speaking  of  the  difference  between  the  two 
statutes,  it  is  said  (p.  433) :  'A  mere  glance  at  that  and  our 
statute  will  show  that  they  are  materially  different.  That 
prohibits  labor  and  business.    Ours  only  prohibits  labor  or 
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amuseinent  that  disturbs  the  peace  and  good  order  of  soci- 
ety. The  offense  of  that  statute  is  the  performance  of  labor 
and  business,  and  by  ours  it  is  the  disturbance  of  the  peace 
and  good  order  of  society.  The  British  statute  is  much 
more  comprehensive  in  its  purposes  and  language  than  ours. 
Ours  only  prohibits  labor  that  disturbs  the  peace  and  good 
order  of  society,  not  naming  business,  whilst  the  British 
statute  renders  the  mere  act  of  labor  and  business  penal.' 
Under  the  law  of  this  State,  as  it  existed  prior  to  the  pas- 
sage of  the  act  in  question,  each  and  every  citizen  of  the 
State  was  left  perfectly  free  to  labor  and  transact  business 
on  Sunday,  or  refrain  from  labor  and  business,  as  he  might 
choose,  so  long  as  he  did  not  disturb  the  peace  and  good 
order  of  society." 

From  these  decisions  of  the  court  of  last  resort,  construing 
said  section  261,  it  appears  the  act  of  labor  on  Sunday  is 
not  an  offense,  but  it  must  be  done  in  a  way  not  to  disturb 
the  peace  and  good  order  of  society,  and  this  must  be  proved 
beyond  a  reasonable  doubt.  The  case  we  next  refer  to  is  a 
prosecution  under  said  section. 

Johnson  v.  The  People,  42  111.  App.  594 :  This  was  a 
prosecution  under  the  section.  The  defendant  had  forty 
acres  of  oats  in,  and  had  arranged  to  reap  the  same.  The 
machine  got  out  of  order  and  was  not  repaired  until  on  a 
Friday  evening.  A  few  rounds  were  cut  on  that  day;  on 
Saturday  the  binder  was  run  constantly,  but  at  the  close  of 
that  day  eight  acres  remained  unharvested.  The  oats  were 
ripe,  the  straw  was  falling,  and  the  grain  scattered  out  badly. 
To  save  the  oats  he  worked  on  Sunday^  till  eleven  o'clock  in 
the  forenoon;  did  not  start  again  till  two  o'clock.  His  field 
was  in  plain  view  of  the  public  road,  leading  to  a  church 
about  a  mile  distant.  Four  witnesses  testified  for  the  pros- 
ecution, but  one  of  whom  was  at  church.  He  did  not  hear 
the  machine  at  church. 

Another  witness  lived  a  mile  away  and  heard  the  ma- 
chine. The  two  remaining  witnesses  were  on  the  way  to 
visit  relatives;  passed  along  the  road  leading  to  the  church 
and  saw  plaintiff  in  error  running  the  machine.     There  was 
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no  evidence  that  any  one  was  annoyed  or  disturbed  by  the 
work,  unless  that  is  to  be  deemed  sufficiently  proven  by 
the  fact  that  the  four  witnesses  heard  the  noise  made  by 
the  operation  of  the  reaper.  It  was  held  that  labor  on 
Sunday  is  not  of  itself  punishable  under  this  section.  The 
offense  that  is  punishable  is  the  disturbance  of  the  peace 
and  good  order  of  society;  unless  it  is  proved  that  in  doing 
the  work  the  peace  and  good  order  of  society  was  dis- 
turbed— which  must.be  proved  beyond  a  reasonable  doubt — 
a  conviction  is  not  warranted. 

Under  the  construction  of  said  section,  we  are  of  the 
opinion  the  evidence  did  not  establish  the  fact  that  the 
peace  and  good  order  of  society  \vbs  disturbed  by  defendant. 
People  went  b}'^  the  place  where  he  was  plowing  to  the 
church,  and  no  complaint  was  made,  nor  was  there  thereby 
any  interference  with  their  religious  rights.  None  of  the 
witnesses  who  testified  thought  the  labor  was  of  a  character 
to  require  them  to  request  defendant  to  cease.  No  disorder 
was  occasioned  by  such  labor,  nor  does  it  appear  the  peace 
of  society  was  thereby  disturbed.  Defendant  conscien- 
tiously believed  Saturday,  and  not  Sunday,  was  appointed 
by  the  law  of  God  as  a  day  of  rest,  and  was  following  his 
religious  convictions  in  using  the  day  he  did  for  labor.  He 
was  not  intending  thereby  to  disturb  society,  and  was  not 
aware  he  had  done  so.  True,  if  he  did  by  his  labor  disturb 
the  peace  and  good  order  of  society,  his  religious  opinions 
would  not  shield  him  from  the  penalty,  but  we  find  the 
evidence  does  not  support  that  charge.  Entertaining  the 
view  expressed,  dispenses  with  the  necessity  of  commenting 
on  the  rulings  of  the  court  touching  instructions  and  the 
admission  of  evidence,  some  of  which  rulings  we  think 
were  erroneous. 

The  judgment  is  reversed  and  the  cause  not  remanded,  so 
that  an  appeal  can  be  taken  to  the  Supreme  Court,  and  if 
this  court  has  erred  the  error  will  be  corrected. 
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A.  A.  Shobe  t.  May  Luff. 

1.  Contracts— Ojfer  and  Acceptance — Withdrawal  after  Accept- 
ance.— An  answer  to  a  telegram  asking  a  bank  to  renew  a  note  for  thirty 
days,  stating  that  it  "  would  prefer  money  if  you  can  raise  it  conven- 
iently," amounts  to  an  offer  to  renew  the  note  if  the  money  could  not 
be  raised  conveniently,  which  can  not  be  withdrawn  after  the  ac- 
ceptance unless  the  amount  due  on  the  note  could  have  been  conven- 
iently raised. 

2.  Certificate  of  Furcuase— Interest  in  Real  Estate  Represented.-- 
A  certificate  of  purchase  does  not  represent  such  an  interest  in  real 
estate  as  is  subject  to  the  levy  of  an  execution,  especially  before  tlie  time 
for  redemption  has  expired.  The  holder  can  not  exercise  acts  of  owner- 
ship over  the  premises,  simply  because  he  holds  the  certificate,  when  his 
right  to  a  deed  has  not  matured. 

3.  SxyiE- Pledging  the  Certificate  as  Collateral  Security — Right  to 
Ridiem. — The  delivery  of  a  certificate  of  purchase,  to  secure  an  indebted- 
ness, is  in  the  nature  of  an  equitable  mortgage  of  the  holder's  contin- 
gent interest  in  the  land,  and  not  a  mere  pledge  of  personal  property. 
The  right  to  file  a  bill  to  redeem  from  such  a  pledge  even  after  a  waiver 
of  the  right  to  redeem  contained  in  the  agreement,  by  which  the  certifi- 
cate was  pledged,  is  unquestionable. 

4.  Appellate  Court  Practice— Q?««Hoiw  of  the  Sufficiency  of  Affi- 
davits.— Where  no  motion  was  made  in  the  court  below  to  dissolve  an 
injunction,  on  account  of  the  insufficiency  of  the  affidavit  to  the  bill,  the 
question  of  such  sufficiency  can  not  be  raised  in  the  Appellate  Court. 

5.  Practice — Injunctions  on  Final  Hearing— Verification. — An  in- 
junction may  be  decreed  on  the  hearing  of  a  case,  when  that  is  the 
proper  relief,  whether  the  bill  is  verified  or  not. 

6.  Same —  Waiver  of  a  Demurrer.  — Where  a  demurrer  to  a  bill  is  over- 
ruled, and  the  defendant  afterward  files  an  answer,  he  waives  his  de- 
nmrrer  if  the  bill  is  sufficient  to  support  the  decree. 

7.  Same — Errors  Which  do  not  Afft^ct  AppellanVs  Interests. — An  ap- 
pellant can  not  have  a  decree  reversed  for  errors  which  do  not  affect 
his  interests. 

Bill  to  Rede(Mii,  etc.— Appeal  from  the  Circuit  Court,  St.  Clair 
County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1895.  Affirmed.  Opinion  filed  Sep- 
tember 5,  1896. 

Thomas  F.  Ferns,  attorney  for  appellant. 
A  pledge  is  a  bailment  of  personal  property  as  a  security 
for  some  debt  or  engagement.     Where  the  thing  pledged  is 
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a  chose  in  action  the  term  "collateral  security"  is  now 
most  commonly  applied  to  the  transaction,  but  this  change 
of  name  has  worked  no  change  in  the  law.  18  Am.  Eng. 
Ency.  of  Law,  588. 

If  the  pledgee  of  a  certificate  of  purchase  under  a  power 
of  sale  conferred  upon  him  makes  a  hona  fide  sale  to  one 
capable  of  buying,  the  sale  will  pass  the  title  to  the  certifi- 
cate beyond  the  pledgor's  reach,  although  it  is  sold  for  less 
than  there  is  due  upon  the  same.  Zimpleman  v.  Veeder,  98 
111.  CI 3. 

If  the  owner  of  property  or  a  chose  in  action  voluntarily 
clothes  another  with  the  indicia  of  ownership,  by  which  the 
latter  is  enabled  to  sell  or  pledge  the  same  for  his  own  ben- 
efit to  an  innocent  party  for  value,  the  former  can  have  no 
relief  against  such  act  to  the  prejudice  of  the  pledgee  or 
vendee.  Where  one  of  two  or  more  persons  must  suffer  loss 
it  must  fall  upon  him  whose  conduct  made  it  possible  for 
the  loss  to  occur.     Otis  v.  Gardner,  105  111.  436. 

A  master's  certificate  of  purchase  confers  upon  the  holder 
no  title  nor  interest  in  real  estate.  Bowman  v.  The  People, 
82  111.  246;  Huftalin  v.  Misner,  70  111.  55;  Hays  v.  Cassell, 
70  111.  669. 

Under  the  statute  of  Illinois  the  owner  of  a  certificate  of 
purchase  can  pass  the  legal  title  to  it  by  a  written  assign- 
ment thereon.  Chytraus  v.  Smith,  141  111.231;  McClure  v. 
Engelhart,  17  111.  47;  Section  29,  Ch.  77,111.  R.  S.  (1893). 

Appellee  is  estopped  from  showing  that  the  certificate 
was  not  personalty  by  her  own  written  contract,  in  which 
she  pledged  it  as  personal  property,  and  authorizes  pledgee 
to  sell  same  at  public  or  private  sale.  Osgood  v.  McConnell, 
32  111.  74;  Ballon  v.  Jones,  37  111.  95;  Fahnestock  v.  Gil- 
ham,  77  111.  637. 

The  power  of  attorney  signed  by  appellee,  by  its  terms 
having  authorized  the  State  Bank  to  become  purchaser  at 
the  sale,  the  said  bank,  or  purchaser,  must  be  deemed  to 
have  purchased  in  its  or  his  own  right  and  in  hostility  to 
the  pledgor,  and  can  not  be  held  to  have  purchased  in  trust 
for  the  pledgor.    Anderson  v.  Olin,  145  111.  168. 
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The  affidavits  of  appellee  to  the  original  and  amended 
bills  of  complaint  were  wholly  insufficient  to  warrant  the 
issuing  of  the  writ  of  injunction  because  they  were  made 
before  the  solicitor  of  appellee.  Pullen  v.  Pullen  (N.  J.). 
17  Atl.  Rep.  310;  Schoen  v.  Sunderland  (Kans.),  18  Pac. 
Rep.  913;  3  Qreenleaf  on  Evidence,  Sec.  382  (13th Ed.);  Tay- 
lor V.  Hatch,  12  Johns.  (N.  J.)  340. 

And  this  irregularity  in  the  jurat  may,  unless  expressly 
waived,  be  objected  to  in  any  state  of  a  cause.  Brabrook 
Tailoring  Co.  v.  Belding  Bros.  &  Co.,  40  111.  App.  326. 

Jesse  M.  Freels  and  R.  D.  W.  Holder,  attorneys  for  ap- 
pellee. 

The  interest  of  a  purchaser  at  a  judicial  sale  under  cer- 
tificate of  purchase  is  at  least  that  of  a  lienor.  Rockwell 
V.  Servant,  63  111.  424;  Curtis  v.  Millard,  14  Iowa,  128;  81 
Am.  Dec.  460,  and  note. 

And  is,  therefore,  an  interest  in  the  real  estate.    Jones 
on  Mortgages,  Sec.  1661,  and  notes;  Welch  v.  Dutton,  79 
HI.  435;  R)'jji^b3  v.  Clellani,  82  III.  538;  Chicago,  B.  &  Q. 
R.  R.  Co.  V.  Chamberlain,  84  111.  350. 

The  certificate  of  purchase  having  been  pledged  to  secure 
a  debt,  and  being  itself  the  evidence  of  title  to  real  estate, 
amounts  to  the  pledging  of  land  for  debt,  and  is,  therefore, 
an  equitable  mortgage.     6  Am.  &  Eng.  Ency.  of  Law,  681. 

An  assignment  of  a  contract  for  the  purchase  of  land  by 
the  vendee,  as  security  for  debt,  is  treated  as  a  mortgage. 
6  Am.  &  Eng.  Ency.  of  Law,  6b2;  1  Jones  on  Mortgages, 
Sec.  172;  Fitzhugh  v.  Smith,  62  111.  486;  Dwen,  Exr.,  v. 
Blake,  Exr.,  44  III.  135;  Baker  v.  Bishop  Hill  Colony,  45 
HI.  264;  Allen  v.  Woodruff,  96  HI.  11. 

And  so  as  to  the  assignment  of  a  certificate  of  purchase 
of  land  as  a  security  for  the  payment  of  a  debt,  as  in  the 
case  at  bar.  Hill  v.  Elred,  49  Cal.  398;  Stover  v.  Bounds, 
1  Ohio  St.  109;  Case  v.  McCabe,  35  Mich.  100;  Gamdeman 
V.  Gunnison,  39  Mich.  313;  Mo  wry  v.  Wood,  12  Wis.  413; 
Jarvis  v.  Dutcher,  16  Wis.  326;  Dodge  v.  Silverthorn,  12 
Wis.  644;  Crumbaugh  v.  Smock,  1  Blackford,  305;  Chad  wick 
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V.  Clapp,  69  III.  119;  Welch  v.  Dutton,  79  111.  465;  Rob- 
erts V.  Clelland,  82  111.  638;  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Chamberlain,  84  111.  333. 

The  assignee  of  a  certificate  of  purchase  takes  it  subject 
to  all  equities  of  the  former  owner.  Smith  v.  Huntoon,  134 
111.  31;  Haworth  v.  Taylor,  108  111.  276;  Roberts  v.  Clel- 
land, 82  111.  538. 

And  so  the  assignee  of  a  promissory  note,  secured  by 
mortgage  or  deed  of  trust,  though  taking  before  maturity, 
does  not  occupy  the  position  of  an  assignee  of  commercial 
paper,  as  respects  the  mortgage  security,  but  takes  and 
holds  the  mortgage  subject  to  all  the  equities  that  might  be 
urged  against  it  in  the  hands  of  the  original  holder.  Shippen 
V.  Whittier,  1 1 7  111.  282;  Mutual  Mill  Ins.  Co.  v.  Gordon, 
121  111.  375. 

The  name  of  the  assignee  must  be  in  the  indorsement  on 
the  certificate.  The  transaction  was  an  equitable  mort- 
gage.    Mowry  v.  Wood,  12  Wis.  428. 

The  transaction  constituted  an  equitable  mortgage  of  an 
interest  in  real  estate.  The  rule  of  law  is,  "  once  a  mort- 
gage always  a  mortgage."  Life  Ins  Co.  v.  White,  106  111.  67;. 
Heirs  of  Stover  v.  Heirs  of  Bounds,  1  Ohio  St.  109. 

"  Every  deed  conveying  real  estate,  which  shall  appear  to- 
have  been  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  though  it  be  an  absolute  conveyance  in  terms, 
shall  be  considered  as  a  mortgage."  R.  S.  111.  1893,  Chap, 
95,  Sec.  12. 

The  rule  is  familiar  that  it  is  competent,  in  a  court  of 
equity,  to  show,  by  parol,  that  an  instrument  purporting 
on  its  face  to  be  an  absolute  conveyance  of  real  estate,  is,  in 
fact,  but  a  mortgage.  The  question  is  one  of  intention,  ta 
be  ascertained  from  all  the  circumstances  in  evidence;  and 
if  it  shall  appear,  no  matter  what  the  form  of  the  transac- 
tion, that  the  conveyance  is,  in  fact,  but  an  'indemnity  or 
security,  it  will  be  held  a  mortgage,  and  the  character  of 
liability  against  which  indemnity  is  intended,  or  the  kind 
or  dignity  of  indebtedness  intended  to  be  secured,  is  unim- 
portant.    Workman  v.  Greening,  115  111.  479;  Tillson  v. 

VOk  LXYI  37 


418  Appkllate  Courts  of  Illinois. 

Vol.  66.]  Shobe  v.  LuflF. 

Moulton,  23  111.  648;  see  also  Mowry  v.  Wood,  12  Wis.  413; 
Jarvis  v.  Dutcher,  etc.,  16  Wis.  326;  Dodge  v.  Silverthorn, 
etc.,  12  Wis.  64:4;  Hill  v.  Eldred,  49  Cal.  326;  Heirs  of  Sam- 
uel Stover  V.  Heirs  of  William  Bounds,  1  Ohio  St.  109;  Case 
V.  McCabe,  35  Mich.  102;  Gunderman  v.  Gunnison,  39  Mich. 
313;  Crurabaugh  v.  Smock,  1  Blackford  305;  Sandford  et  al. 
V.  Kane,  133  111.  199;  Hays  v.  Cassell,  70  111.  669;  Huftalin 
V.  Misner,  70  111.  57;  Bowman  v.  The  People,  use,  etc.,  82 
111.  246;  Chicago,  B.  &  Q.  K.  E.  Co.  v.  Chamberlain,  84  111. 
349,  350. 

Mr.  Justice  Scofield  dbijveeed  the  opinion  of  the 
Court. 

In  1892  there  was  a  contest  in  the  Circuit  Court  of  St. 
Clair  County,  between  appellee  on  the  one  side,  and  S.  H. 
Bowman,  John  B.  Lovingston  andappellant,Dr.  A.  A.SholM*, 
on  the  other  side,  as  to  the  priority  of  their  liens  on  the 
lands  involved  in  this  suit.  A  decree  was  rendered  finding 
that  appellee's  was  the  prior  lien  and  ordering  the  lands  to 
be  sold  by  the  master  in  chancery,  and  the. purchase  money 
to  be  applied,  first,  to  the  payment  of  costs,  then  to  the 
payment  of  the  amount  due  appellee,  and  after  that  to  the 
payment  of  the  amount  due  the  other  lienors.  The  lands 
Avere  sold  under  this  decree,  on  December  24,  1892,  to  ap- 
pellee for  $2,033.89,  the  amount  of  her  lien  and  costs  of 
suit.  She  received  the  usual  certificate  of  purchase  from 
the  master,  providing  for  the  making  of  a  deed  in  case  the 
premises  should  not  be  redeemed  according  to  law. 

In  January,  1893,  appellee  was  desirous  of  procuring  a 
loan  for  $1,000  and  of  using  her  certificate  of  purchase  as 
security  therefor.  Lovingston  had  a  certain  certificate  of 
title  in  his  possession  which  would  be  serviceable  in  procur- 
ing the  loan,  and  Mahlon  H.  Luff,  appellee's  husband,  who 
transacted  the  business  for  her,  went  to  Lovingston's  office 
to  obtain  this  certificate  of  title.  Lovingston  volunteered 
the  statement  that  the  State  Bank  of  Jersey  ville  would  lend 
the  money  on  the  certificate  of  purchase  as  security.  Now 
Bowman  was  president  of  this  bank,  which  was  located  at 
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Jersey  ville,  lUhiois,  and  Lovingston's  oflSce,  where  this  con- 
versation occurred,  was  in  the  city  of  East  St.  Louis,  in 
which  city  Lovingston  and  the  Luflfs  resided,  and  the  lands 
above  were  situated. 

Luflf  wanted  to  borrow  the  money  for  six  months,  but 
Lovingston  told  hira  that  the  bank  would  not  discount  a 
note  for  more  than  ninety  days,  but  would  renew  the  note 
at  the  expiration  of  that  time,  so  as  to  carry  the  loan  in  fact 
for  six  months.  The  note  was  executed  by  the  Luflfs,  and 
the  certificate  of  purchase  was  indorsed  by  them  in  blank. 
At  the  same  time  a  separate  instrument  was  executed  by 
the  LuflFs,  which  instrument  is  as  follows : 

"  Having  executed  a  promissory  note,  dated  at  East  St. 
Louis,  111.,  on  the  18th  day  of  January,  1898,  for  $1,000, 
payable  to  the  State  Bank  of  Jersey  ville,  or  order,  ninety 
days  after  date,  with  interest  from  maturity  at  the  rate 
of  seven  per  cent  per  annum,  and  being  desirous  of  secur- 
ing the  same  and  all  my  other  liabilities  to  said  bank  now 
existing  or  which  may  hereafter  arise,  I  do  hereby  pledge 
to  said  bank  and  its  assigns,  as  collateral  security  for  said 
notes  and  other  liabilities,  one  certificate  of  master's  sale  of 
the  St.  Clair  County  Circuit  Court,  in  chancery,  wherein 
May  LuflT  was  plaintiff  and  William  S.  Long  and  others 
were  defendants,  which  said  certificate  of  purchase  is  in- 
dorsed by  May  LuflF  in  blank,  with  authority  to  the  indorsee 
to  make  such  legal  assignment  above  her  name  as  to  fully 
transfer  to  such  indorsees  all  her  right,  title  and  interest  in 
said  certificate  of  purchase  and  in  the  lands  therein  de- 
scribed, and  agree  to  give  additional  security  to  keep  up  the 
present  margin,  whenever  the  market  of  the  above  collat- 
terals  should  decline,  and  on  notification  of  the  holder  of 
this  liability,  to  be  within  twenty-four  hours  after  receipt  of 
said  notice.  In  default  of  payment  of  said  note  or  other  lia- 
bility at  maturity,  or  in  default  of  my  giving  such  additional 
security  when  so  notified,  I  do  hereby  authorize  said  bank, 
its  oflBcers,  or  the  holder  of  such  liability,  to  sell,  or  cause  to 
be  sold,  said  collaterals,  at  public  or  private  sale,  at  the 
option  of  the  holder,,  with  or  without  notice  to  me,  or  the 
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public,  at  .the  Merchants'  Exchange  in  St.  Louis,  or  else- 
where, and  to  apply  the  proceeds,  first,  to  the  payment  of 
expenses  incurred  by  said  sale,  and  next  to  the  discharge,  in 
part  or  whole,  of  any  of  my  liabilities  hereby  secured,  the 
holders  of  such  liability  to  have  the  option  of  application. 
Any  surplus  left  shall  be  paid  to  me.  If  the  proceeds  of  such 
sale  are  not  sufficient  to  pay  all  ray  liabilities  hereby  secured, 
I  agree  to  pay  the  balance  on  demand.  In  case  of  a  sale  of 
said  collaterals,  said  bank,  or  the  holder  of  any  liability 
hereby  secured,  may  become  the  purchaser  thereof,  without 
any  right  of  redemption  on  my  part. 

May  Luff. 

Mahlon  H.  Lcjff." 

• 

Appellant,  who  was  in  East  St.  Louis  at  the  time,  gave 
the  following  receipt  for  the  foregoing  papers : 

"East  St.  Louis,  111.,  Jan.  10,  1893.— Received  of  M.  H. 
Luflf  one  note  for  $1,000,  secured  by  a  note  of  Mrs.  May 
Luff  and  the  assignment  of  a  certificate  of  purchase  for 
lots  in  Rutledge  and  Horton's  Addition  to  East  St.  Louis — 
and  in  case  said  note,  payable  to  the  State  Bank  of  Jersey- 
ville.  111.,  will  be  accepted  by  said  bank,  I  will  place  $1,000, 
less  seven  per  cent  int.  for  ninety-three  days,  to  the  credit 
of  Mr.  John  B.  Lovingston." 

Dr.  Shobe  claims  that  he  did  not  know  the  contents  of 
this  receipt  when  he  signed  it,  and  that  his  only  connection 
with  the  transaction  was  the  carrying  of  the  certificate  of 
purchase  to  the  Jerseyville  Bank,  so  that  the  bank  could 
determine  whether  to  make  the  loan  or  not.  It  is  further 
claimed  that  the  bank  notified  Lovingston  that  it  would 
make  the  loan,  and  that,  at  the  instance  of  Lovingston,  a 
draft  was  drawn  on  the  Jerseyville  Bank  through  a  bank  at 
East  St.  Louis,  and  cashed  by  the  latter,  on  Lovingston's 
guaranty,  for  $1,000,  less  interest  for  ninety-three  days,  and 
that  the  note  and  power  to  sell  were  attached  to  the  draft 
and  forwarded  to  the  Jerseyville  Bank. 

When  the  note  matured  appellee  sent  to  the  bank  $6.40, 
the  amount  of  interest  necessary  to  extend  the  time  of  pay- 
ment for  thirty-three  days.  This  was  accepted,  and  the 
time  of  payment  was  extended  to  May  18-21. 
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On  May  10th  Luflf  wrote  to  the  bank  asking  for  an  exten- 
sion of  time  to  July  18th,  and  offering  to  pay  the  interest 
in  advance. 

On  May  11th  Bowman,  as  president,  answered  that  he 
vrouldpr^er  not  to  renew  the  note — that  money  was  close, 
and  the  bank  was  reducing  its  loans. 

On  May  12th  Luff  replied,  asking  for  an  extension^of  time 
for  thirty  days. 

On  May  16th  Bowman  wrote  as  follows:  '^In  reply  to 
yours  of  recent  date,  will  say  that  we  are  desirous  of  col- 
lecting in  some  of  our  loans,  and  wonld  prefer  not  to  extend 
vour  note." 

On  the  same  day  Luflf  telegraphed  to  Bowman  as  follows : 
"  Will  you  extend  note  for  thirty  days  ?    Answer  at  once." 

Thereupon  Bowman  telegraphed  to  Luflf:  ^^  Would  prefer 
money,  if  you  can  raise  it  conveniently,^^ 

On  May  18th  Luflf  sent  $6.40  to  Bowman,  stating  in  the 
accompanying  letter  that  the  money  was  for  interest  on  the 
note ;  that  the  high  water  had  made  money  scarce — other- 
wise, he  would  have  sent  the  money  sooner ;  and  that  he 
would  pay  the  note  at  or  before  the  expiration  of  the  thirty 
days. 

At  the  bottom  of  this  letter  Bowman  wrote :  "We  want 
the  note  paid,  and  do  not  care  to  renew  it,  as  money  is 
scarce  with  us,"  and  mailed  the  missive  to  Luflf. 

On  May  20th  Luflf  telegraphed :  *'  Will  you  give  me  a 
week  to  take  up  the  note  ? "  and  on  the  same  day  wrote  a 
letter  to  Bowman,  which  is  as  follows :  "  I  was  somewhat 
sarprised  to  receive  back  the  interest  on  my  note,  as  Loving- 
ston  had  told  me  he  had  made  arrangements  with  you  for  a 
ninety-day  extension  when  I  gave  the  note,  making  it  due 
July  18-21,  and  as  your  telegram  stated  you  only  preferred 
to  have  the  money  (I)  thought  you  would  extend  thirty 
days.  I  had  made  arrangements  to  dispose  of  the  same  and 
could  have  raised  money  sooner.  Under  these  circumstances 
you  will  grant  me  time  enough  to  raise  the  money  to  take 
it  up,  will  you  not  ?  If  I  had  a  few  days,  can  raise  the 
same." 
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Luflf  received  no  answer  to  this  telegram  or  letter. 

On  May  25th  Luflf  went  to  Jersey  ville  to  see  Bowman,  and 
was  informed  that  the  latter  had  gone  to  the  World's  Fair, 
and  that  the  certificate  of  purchase  had  been  sold  that  ver}'^ 
day  to  appellant,  at  private  sale,  for  the  consideration  of 
$1,000.  Luflf  saw  appellant,  and  endeavored  to  make  ar- 
rangements to  pay  the  note  and  redeem  the  certificate;  but 
appellant  said  that  he  could  not  do  anything  until  Bow- 
man's return  from  the  World's  Fair,  which  would  be  within 
two  or  three  weeks;  that  he  and  Bowman  had  bought  this 
certificate  to  protect  themselves.  It  will  be  remembered 
that  Bowman  and  Shobe  had  a  lien  On  the  premises  estab- 
lished  by  a  decree  under  which  they  could  have  redeemed 
the  premises  from  the  master's  sale.  According  to  Bow- 
man's statement,  they  had  taken  this  method  of  protecting 
themselves,  doubtless  regarding  it  as  being  preferable  to  a 
redemption.  And  preferable  it  was,  for  the  premises  were 
worth  four  or  five  thousand  dollars,  and  the  two  could  make 
at  least  $1,000  more  by  buying  the  certificate  than  by  re- 
deeming. 

Before  this  suit  was  commenced  appellee  made  a  suflScient 
tender  to  appelfant  of  the  amount  due  him,  but  appellant 
refused  to  accept  the  tender  or  to  surrender  the  certificate. 

The  bill  in  this  case  was  filed  by  appellee  for  the  purpose 
of  redeeming  the  certificate  of  purchase  from  the  sale 
thereof  to  Shobe,  and  contains  an  oflfer  to  pay  whatever  may- 
be equitably  necessary  in  order  to  eflFect  such  redemption. 
The  decree  finds  that  the  delivery  of  the  certificate  of  pur- 
chase to  the  bank  was  an  equitable  mortgage  of  appellee's 
contingent  equitable  interest  in  the  lands  therein  described 
and  orders  the  payment  to  appellant  of  $1,000,  with  seven 
per  cent  per  annum  interest  thereon  from  May  25,  1893,  to 
the  date  of  payment,  and  also  the  repayment  to  appellant 
of  a  certain  amount  paid  to  redeem  the  premises  from  a  sale 
for  taxes,  together  with  interest  thereon,  and  then  orders 
that,  lipon  such  payments  being  made,  the  certificate  of 
purchase  be  surrendered  to  appellee. 

Appellant  contends  that  this  decree  is  erroneous  and 
should  be  reversed. 
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The  statement  of  facts  above  made,  strengthened  by  a 
multitade  of  details  appearing  in  the  record,  shows  that  an 
unconscionable  wrong  has  been  done  to  appellee.  If  she  is, 
indeed,  remediless,  the  law  is  lamentably  defective. 

We  are  of  the  opinion  that  the  telegram  from  Bowman 
to  LuflF,  which  stated :  '*  Would  prefer  money  if  you  can 
raise  it  canvenienUy^^^  which  was  an  answer  to  LuflTs  tele- 
gram asking  the  bank  to  renew  the  note  for  thirty  days, 
amounted  to  an  offer  to  renew  the  note  if  the  money  could 
not  be  raised  conveniently,  which  could  not  be  withdrawn 
after  prompt  acceptance  and  tender  of  interest,  unless  the 
whole  amount  due  on  the  note  could  have  been  conven- 
iently secured.  Manifestly,  Luff  could  not  raise  the  money 
conveniently,  and  when  he  sent  the  interest  to  the  bank  the 
contract  for  an  extension  of  time  was  completed. 

But  the  right  of  redemption  does  not  rest  necessarily  on 
the  soundness  of  this  position.  On  May  20th,  appellee, 
having  received  an  emphatic  declaration  that  the  note  must 
be  paid,  asked  for  one  poor  week  in  which  to  make  the  pay- 
ment, and  received  not  so  much  as  an  answer  to  this  request. 
Five  days  thereafter — on  the  very  day  when  Luff  went  to 
Jersey  ville  to  make  arrangements  to  pay  the  note — the  cer- 
tificate was  sold.  Bowman  had  written  and  telegraphed 
that  he  would  prefer  to  have  the  money — he  had  telegraphed 
that  he  would  prefer  to  have  it  if  it  could  be  raised  conven- 
ientlj' — thus  leading  appellee  to  believe  that  some  indul- 
g^ence  would  be  granted  her,  and  under  the  circumstances  he 
ought  not  to  be  permitted  to  withdraw  this  offer  of  indul- 
gence without  giving  a  reasonable  time  within  which  to 
prepare  for  the  full  payment  of  the  note.  .  Such  a  reason- 
able time  was  not  granted,  and  the  bank  had  no  right  to  sell 
the  certificate  on  May  25th,  notwithstanding  the  cut-throat 
language  of  the  poAver  of  sale. 

Shobe  was  bound  to  take  notice  of  the  equities  existing 
between  the  makers  and  payee  of  the  note.  He  knew  that 
the  certificate  of  purchase  was  held  by  the  bank  as  security 
raerelv,  and  that  the  note  secured  therebv  was  overdue  bv 
its  terms.    He  knew  that  the  certificate  was  indorsed  in 
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blank,  and  that  the  legal  title  had  not  passed  by  sach 
indorsement,  and  that  whatev^er  equitable  defenses  could  be 
interposed  as  against  the  bank  could  also  be  set  up  as  against 
the  purchaser.  Olds  v.  Cummings,  31  111.  188;  Roberts  v. 
Clelland,  82  Id.  538;  Chytraus  v.  Smith,  141  Id.  231. 
Moreover  the  evidence  authorizes  the  conclusion  that  the 
purchase  by  Shobe  was  for  the  benefit  of  himself  and  Bow- 
man. There  is  evidence  tending  to  show  that  both  Shobe 
and  Bowman  stated  this  to  be  the  fact,  and  this  is  in  har- 
mony with  the  presumption  that  Bowman  would  not  mag- 
nanimously surrender  to  Shobe  his  interest  in  the  lien  of 
the  two  men  on  the  premises.  In  any  view  of  the  case 
Shobe  is  chargeable  with  notice  of  the  dealings  between 
Luff  and  Bowman  with  reference  to  the  renewal  of  the  note. 

Another  theory,  that  advanced  by  the  chancellor,  may  be 
sustained  both  by  reason  and  authority.  The  decree  finds 
that  this  transaction  is  an  equitable  mortgage  of  appellee's 
contingent  equitable  interest  in  the  lands.  If  this  finding  is 
correct,  the  right  of  redemption  can  not  be  denied. 

It  is  argued  by  appellant  that  a  "  n\aster's  certificate  of 
purchase  confers  upon  the  holder  no  title  or  interest  in  real 
estate;"  that  such  a  certificate  is  personalty,  and  the  sub- 
ject of  a  pledo^a  as  collateral  security;  that  a  sale  thereof  to 
satisfy  the  debt  which  it  secures  passes  the  absolute  title  to 
the  vendee;  and  that  a  bill  to  redeem  from  such  a  sale  can 
not  be  maintained.  Neither  of  these  propositions  is  the  law 
under  the  facts  and  circumstances  of  this  case. 

The  authorities,  to  show  that  the  certificate  of  purchase  is 
personal  property,  are  Huftalin  v.  Misner,  70  111.  55;  Hays 
V.  Cassell,  70  Id.  669;  and  Bowman  v.  The  People,  82  Id. 
246. 

Under  these  authorities  it  is  undoubtedly  the  law  that  a 
certificate  of  purchase  does  not  represent  such  an  interest  in 
real  estate  as  to  be  subject  to  the  levy  of  an  execution, 
especially  before  the  time  for  redemption  has  expired,  and 
that  the  holder  of  such  a  certificate  can  not  exercise  acts  of 
ownership  over  the  premises,  simply  because  he  holds  the 
certificate,  when  his  right  to  a  deed  has  not  matured.     But 
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the  question  before  us  was  not  involved  or  passed  upon  in 
either  of  those  cases.  It  is  true  that  language  was  used  in 
the  case  of  Bowman  v.  The  People  which  might  be  stretched 
so  as  to  cover  this  case.  But  if  the  lano^uao^e  is  considered 
in  its  relation  to  and  bearing  upon  the  real  question  involved, 
it  will  be  found  that  the  Supreme  Court  has  not  decided  that 
the  use  of  a  certificate  of  purchase  as  security  is  a  mortgage 
or  pledge  of  personalty,  and  not  an  equitable  mortgage  of  a 
contingent  equitable  interest  in  lands.  That  may  be  a 
fixture  as  between  vendor  and  vendee  which  is  not  a  fixture 
as  between  landlord  and  tenant.  And  so  a  certificate  of 
purchase  may  not  represent  an  interest  in  real  estate  when 
the  sheriff  comes  with  an  execution,  but  may  represent  such 
an  interest  when  the  mortgagee  thereof  attempts  to  sell  it 
for  the  satisfaction  of  his  claim. 

There  are  authorities  which  support  this  view  of  the  law. 

When  the  vendee  assigns  a  contract  for  the  purchase  of 
land  as  security  for  a  loan,  the  transaction  is  regarded  as  an 
equitable  mortgage.  The  rules  applicable  to  a  mortgage  of 
real  property  govern  the  transaction,  both  as  to  the  effect  of 
the  assignment  and  the  mode  of  enforcing  the  lien.  1  Jones 
on  Mortgages,  Sec.  172;  Jackson  v.  Green,  4  Johns.  {N.  Y.) 
186;  Smith  v.  Lackor,  23  Minn.  454;  Fitzhugh  v.  Smith,  62 
111.  486. 

Although  the  con  tract  of  sale  be  conditional,  the  purchaser 
has  an  interest,  before  the  performance  of  the  things  to  be 
done  on  his  part,  which  he  may  assign  by  way  of  security. 
1  Jones  on  Mortgages,  Sec.  174;  Curtis  v.  Buckley,  14  Kans. 
449. 

The  assignment  of  a  certificate  of  purchase  of  public 
lands  issued  by  a  State  operates  as  an  equitable  mortgage 
when  intended  to  secure  a  debt  due  from  the  assignor  to 
the  assignee.  Such  is  the  law  also  as  to  the  assignment  of 
school  land  certificates  which  are,  by  their  terms,  transfer- 
able by  assignment  and  delivery.  Stover  v.  Bounds,  1  Ohio 
State,  107;  Mowry  v.  Wood,  12  Wis.  413;  Dodge  v.  Silver- 
thorn,  12  Id.  644;  Jarvis  v.  Dutcher,  16  Id.  326;  Case  v. 
McCabe,  35  Mich.  102;  Gunderman  v.  Gunnison,  39  Id.  313. 
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The  interest  of  the  holder  of  a  certificate  of  purchase  is 
at  least  that  of  a  lienor.  2  Jones  on  Mortgages,  Sec.  1661. 
It  is  an  incipient  interest,  which  may  or  may  not  ripen  into 
an  absolute  estate.  Eoberts  v.  McClelland,  82  111.  538; 
C.,B.  &  Q.  R.  R.  Co.  V.  Chamberlain,  84  Id.  333;  Edvvardsville 
R.  fe.  Co.  V.  Sawyer,  92  Id.  377. 

In  view  of  the  foregoing  authorities,  we  are  of  the  opin- 
ion that  the  delivery  of  a  certificate  of  purchase  to  secure 
an  indebtedness  is  in  the  nature  of  an  equitable  mortgage 
of  the  holder's  contingent  intei'est  in  the  land,  and  not  a 
mere  pledge  of  personal  property.  This  being  true,  the 
right  to  file  a  bill  to  redeem  from  the  sale  to  appellant  is 
unquestionable,  notwithstanding  the  waiver  of  the  right  of 
redemption  in  the  power  of  sale.  2  Jones  on  Mortgages, 
Sec.  1039;  2  Story  on  Eq.  Juris.,  Sec.  1019;  Wyncoop  v. 
Cowing,  21  111.  570;  Preschbaker  v.  Feaman,  32  Id.  475; 
Willets  V.  Burgess,  34  Id.  494. 

Having  disposed  of  this  case  on  the  merits,  we  proceed  to 
notice  briefly  certain  propositions  of  a  technical  nature 
which  have  been  advanced  in  the  argument. 

It  is  said  that  the  afiidavit  to  the  bill  was  not  sufficient 
to  authorize  the  issuance  of  a  temporary  injunction.  The 
injunction  was  to  restrain  the  master  in  chancery  from 
making  a  deed  to  appellant,  and  had  fully  served  its  pur- 
pose when  the  decree  appealed  from  was  rendered.  No 
motion  to  dissolve  the  injunction  was  made  at  any  time  in 
the  lower  court,  and  the  question  of  the  sufficiency  of  the 
affidavit  is  not  before  us  for  consideration.  Of  course,  it  is 
well  known  to  the  members  of  the  bar  that  an  injunction 
may  be  decreed  on  the  hearing  of.  a  case  when  that  is  the 
proper  relief,  whether  the  bill  is  verified  by  affidavit  or  not. 
Hawkins  v.  Hunt,  14  111.  42. 

We  need  not  consider  the  action  of  the  court  in  overrul- 
ing the  general  and  special  demurrer  to  the  amended  bill, 
inasmuch  as  appellant  afterward  filed  an  answer,  and  the 
bill  is  sufficient  in  substance  to  support  the  decree. 

It  is  said  that  it  was  error  to  order  the  State  Bank  of 
Jersey ville  to  surrender  the  note  for  $1,000  to  appellee 
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when  four  days'  interest  thereon  remained  unpaid.  The 
State  Bank,  not  having  appealed,  is,  presumably,  satisfied 
with  the  decree,  and  appellant  can  not  have  the  decree  re- 
versed for  alleged  errors  which  do  not  affect  his  interests. 
The  decree  is  affirmed. 


Ferry  Goanty  v.  Samuel  Stebbins.  lE*.^ 

1.  "Parties— Corporations  and  Stockholders — Condition  Precedent, — 
Where  complaining  shareholders  do  not  sue  to  redress  grievances  pe- 
culiar to  themselves,  but  proceed  in  right  of  the  corporation,  or  what  is 
the  same  thing,  in  right  of  all  the  shareholders,  the  failure  or  refusal  of 
the  corporation  itself  to  demand  redress  is  a  condition  precedent  to  the 
right  of  the  shareholders  to  sue  or  appear  as  plaintiffs,  unless  a  state  of 
facts  is  alleged  and  proved  which  makes  it  apparent  that  such  a  demand 
would  be  futile. 

3.  EQurnr— Canc«/to^i6n  of  Certificates  of  Stock — OfT^^  to  do 
Equity.— The  rules  of  equity  require  that  both  the  corporation  and  the 
stockholders,  if  they  seek  to  cancel  a  certificate  of  stock  given  in  exchange 
for  bonds,  when  the  corporation,  and  therefore  the  stockholders,  have  had 
the  full  benefit  of  the  bonds  in  the  payment  of  the  corporate  indebted- 
ness, must  return  the  bonds  even  though  they  may  have  been  declared 
invalid  by  the  courts. 

3.  Stock— Cancellation  of  Certificates,—The  fact  that  shares  of  stock 
issued  by  a  railroad  corporation  to  a  county  in*  payment  for  bonds  are 
common  shares  and  are  practically  of  no  value,  furnishes  no  reason 
why  such  shares  should  be  canceled  against  the  will  of  the  owner. 

Billy  to  cancel  certificates  of  stock.  Error  to  the  Circuit  Court  of  Perry 
County:  the  Hon.  Benjamin  R.  Bubrouohs,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1896.  Reversed  and  remanded. 
Opinion  filed  September  5,  1896. 

Benjamin  W.  Fopb  and  John  Boyd,  attorneys  for  plaintiff 
in  error. 

Contracts  binding  unless  set  aside  for  fraud.  Cook  on 
Stock  and  Stockholders,  Vol.  1,  35. 

Transferee  is  in  no  better  position  than  transferer.  Hig- 
gins  V.  Lansingh,  154  111.  388;  Campbell  v.  Morgan,  4  Brad. 
100. 
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What  is  stock  ?  Cook  on  Stock  and  Stockholders,  Vol. 
1,  14,  15  and  331;  Payne  v.  Elliott,  54  Cal.  339;  Higgins  v- 
Lansingh,  154  111.  388. 

Holding  of  courts  as  to  invalidity  of  bonds.  Onstott  v. 
People,  123  111.  489;  Citizens  Savings  &  Loan  Association 
V.  Perry  County,  156  U.  S.  692. 

Corporations  estopped  by  acquiescence.  Higgins  v.  Lan- 
singh, 154  III.  301;  Kent  v.  Quicksilver  Mining  Co.,  78  N. 
Y.  159;  P.  &  S.  R.  R.  Co.  v.  Thompson,  103  111.  187;  Bradley 
V.  Ballard,  55  111.  413;  Chicago  Building  Society  v.  Crowell, 
65  111.  453;  City  of  E.  St.  Louis  v.  E.  St.  Louis  Gas  Light  & 
Coke  Co.,  98  111.  415;  Darst  v.  Gale,  83  111.  140;  Beitman  v. 
Steiner,  U.  S.  Dig.  1893,  pages  989,  990,  Sec.  334;  U.  S.  Dig. 
1895,  page  961,  Sec.  448;  Green  v.  Abitine  Med.  Co.,  96  Cal. 
322. 

Doctrine  of  ultra  vires  inapplicable.  Cook  on  Stock  and 
Stockholders,  Vol.  2,  664;  Higgins  v.  Lansingh,  154  111.  301; 
Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Session  Laws 
111.  1857,  page  707;  Session  Laws  111.,  2d  Ses.  1849,  page  33; 
Citizens'  Saving  &  Loan  Asso.  v.  Perry  Co.,  156  U.  S.  692; 
Schall  V.  Bowman,  62  111.  321;  Louisville  v.  Savings  Bank, 
J04U.  S.  469;  Concord  v.  Robinson,  121  U.  S.  165,  169; 
Public  Laws  111.,  1869,  page  316;  Dillon's  Municipal  Cor- 
porations, 441;  Marshall  County  v.  Cook,  38  111.  44;  Cook 
on  Stock  and  Stockholders,  Vol.  1,  14. 

The  company  a  guilty  party.  Cook  on  Stock  and  Stock- 
holders, Vol.  1,  40. 

Equity  seeker  must  do  equity.  Higgins  v.  Lansingh,  154 
111.  380,  388. 

Limitations  and  estoppels.  Story  on  Agency,  Sec.  140; 
Higgins  V.  Lansingh,  154  111.  388,  391;  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  159;  P.  &  S.  R.  R.  Co.  v.  Thompson, 
103  111.  187;  Bradley  v.  Ballard,  55  111.  413;  Chicago  Build- 
ing Sooi.  V.  Crowell,  65  111.  453;  City  of  E.  St.  Louis  v.  E. 
St.  Louis  Gas  Light  &  Coke  Co.,  98  111.  415;  Darst  v.  Gale, 
83  111.  140;  U.  S.  Dig.  1892,  page  1003,  Sec.  342. 

Charles  "W.  Thomas,  attorney  for  defendant  in  error, 
contended  that  this  stock,  as  carried  on  the  books  of  the 
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company,  is  a  cloud  upon  the  stock  of  all  the  rightful  stock- 
•  holders  therein.  If  recognized  by  the  company  it  reduces 
pro  tanto  the  just  power  and  influence  of  every  true  stock- 
holder in  the  company's  affairs,  and  if  a  dividend  is  declared 
it  injures  pecuniarily  every  stockholder  of  the  corporation. 
The  bill  in  this  case  alleges  that  the  company  recognizes 
and  treats  the  county  as  entitled  to  all  the  rights  of  a 
stockholder,  and  on  that  ground  the  corporation  is  made 
defendant  and  the  suit  brought  on  behalf  of  all  stockhold- 
ers who  are  willing  to  join  the  complainant  in  the  prosecu- 
tion thereof.  Equity  has  ample  power  to  cancel  even  over- 
issued stock.  Cook  on  Stock  and  Stockholders,  Sec.  297 
and  notes;  Campbell  v.  Morgan,  4  Brad.  100;  see  also  Cairo 
&  St.  Louis  R.  R.  Co.  v.  Sparta,  77  111.  506;  Onstott  v.  The 
People,  123  111.  489. 

An  illegal  contract,  which  is  one  against  good  morals,  or 
public  policy,  or  in  violation  of  a  statute,  is  void  and  can 
not  form  the  basis  of  any  judicial  action.  Goodrich  v.  Ten- 
ney,  144  111.  422,  and  notes  to  same,  36  Am.  State  B.  467. 

Mr.  Jttstiob  Scofield  delivered  the  opinion  op  the 
Court. 

In  December,  1870,  plaintiff  in  error  subscribed  for  1,000 
shares  of  stock,  of  f  100  each,  in  the  Belleville  &  Southern 
Illinois  Railroad  Company,  and  afterward  received  a  cer- 
tificate therefor,  and  on  January  1,  1871,  in  payment  for 
the  stock,  issued  and  delivered  to  the  railroad  company  100 
bonds  for  $1,000  each,  payable  on  January  1,  1891,  with  in- 
terest thereon  at  the  rate  of  seven  per  cent  per  annum. 
There  is  no  doubt  of  the  invalidity  of  these  bonds  under  de- 
cisions of  the  Illinois  and  United  States  Supreme  Courts. 
Onstott  V.  The  People,  123  111.  4S9;  Citizens  Savings  and 
Loan  Association  v.  Perry  County,  156  U.  S.  692. 

This  suit  is  a  bill  in  chancery  filed  by  the  defendant  in 
error,  who  is  the  owner  of  ten  shares  of  the  stock  of  the 
said  railroad  company,  purchased  by  him  in  1893,  for  the 
purpose  of  procuring  the  cancellation  of  the  stock  and  the 
certificate  thereof  held  by  the  county,  as  above  stated.    The 
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chancellor  granted  the  relief  prayed  for,  and  the  record  is 
now  before  this  court  on  writ  of  error  for  review. 

There  is  no  allegation  of  fraud  in  the  bill  or  proof  of 
fraud  in  the  record,  or  finding  of  fraud  in  the  decree,  and 
the  decree  can  not  be  sustained,  therefore,  on  the  ground 
that  plaintiff  in  error  perpetrated  a  fraud  on  the  railroad 
company  in  procuring  the  stock  and  the  certificate  thereof. 

The  most  that  can  be  asserted  under  this  head  is  that 
the  facts  which,  twenty  years  afterward,  were  held  to 
render  the  bonds  invalid,  were  in  existence  and  known  to 
plaintiff  in  error  when  the  bonds  were  issued.  But,  if 
plaintiff  in  error's  agents,  who  transacted  the  county's  busi- 
ness, had  not  in  good  faith  believed  the  bonds  to  be  valid, 
they  would  not  have  paid  interest  thereon  for  more  than 
twenty  years,  and  also  the  principal  of  three  bonds,  making 
a  total  amount  of  more  than  the  principal  of  all  the  bonds 
issued  to  the  railroad  company.  Besides,  the  stockholders 
were  chargeable  with  notice  of  the  same  facts,  and  received 
the  full  benefit  of  the  transaction  by  the  use  of  the  bonds  in 
the  construction  of  the  road,  and  for  twentj^-three  years 
acquiesced  in  plaintiff  in  error's  ownership  of  the  stock,  the 
cancellation  of  which  is  now  insisted  upon. 

Under  such  circumstances,  neither  the  acquiescing  stock- 
holders nor  their  transferees  have  any  right  to  demand 
the  cancellation  of  plaintiff  in  error's  certificate  of  stock.  1 
Cook  on  Stock,  etc..  Sec.  40. 

By  what  authority  does  defendant  in  error  assume  to  file 
a  bill  in  equity  for  the  cancellation  of  plaintiff  in  error's 
stock  ?  If  a  right  of  action  exists  at  all,  it  is  in  the  corpora- 
tion itself,  and  not  in  the  stockholders. 

"  Where  the  complaining  shareholders  do  not  sue  to  re- 
dress grievances  peculiar  to  themselves,  but  proceed  in 
right  of  the  corporation,  or,  what  is  the  same  thing,  in  right 
of  all  the  shareholders,  then  the  failure  or  refusal  of  the 
corporation  itself  to  demand  redress  is  a  condition  prec- 
edent to  the  right  of  the  shareholders  to  sue  or  to  appear 
as  plaintiffs,  unless  a  state  of  facts  is  alleged  and  proved 
which  makes  it  apparent  that  such  a  demand  would  be 
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futile.  The  reason  is  that,  if  every  shareholder  were  al- 
lowed to  bring  such  suits  at  pleasure,  the  directors  might 
find  themselves  harassed  by  a  multiplicity  of  suits  and  by 
endless  litigation.  The  principle  is  that  the  stockholder 
or  stockholders  seeking  to  maintain  the  action,  must  show 
that  they  have  used,  in  good  faith,  reasonable  efforts  to  ob- 
tain redress  at  the  hands  of  the  corporation.  Such  an 
effort,  as  it  has  been  said,  must  be  an  earnest  and  not  a 
simulated  effort.  This  reasonable  effort  will  generally  con- 
sist in  a  demand  upon  the  directors  to  have  an  action 
brought  and  prosecuted  in  the  name  of  the  corporation 
to  redress  the  grievances  complained  of."  Thompson's 
Commentaries  on  the  Law  of  Corporations,  Sec.  4500.  (See 
also  the  multitude  of  authorities  cited  in  the  notes  to  this 
section.) 

In  section  4508  of  the  same  volume,  it  is  said  that  this 
refusal  of  the  corporation  is  a  condition  precedent  upon 
which  the  right  of  action  depends,  and  as  such  must  he 
wverred  and  proved^  otherwise  the  bill,  and  the  evidence  in 
support  of  the  same,  will  fail  to  show  a  right  of  action. 
This  being  true,  the  filing  of  an  answer,  after  the  overrul- 
ing of  a  demurrer  to  the  bill,  is  not  a  waiver  of  the  insuffi- 
ciencv  of  the  bill;  for  the  law  is  well  settled  in  this  State 
that  if  a  bill  shows  no  cause  of  action,  this  defect  is  fatal 
on  the  hearing,  whether  the  bill  has  been  demurred  to  or 
not. 

In  this  case  there  is  no  allegation  or  proof  of  a  demand  on 
the  corporation  to  commence  this  suit.  On  the  contrary, 
there  is  strong  reason  to  believe  that  the  corporation  pro- 
cured the  filing  of  the  bill  by  the  defendant  in  error  for  the 
reason  that  the  corporation  could  not  successfully  maintain 
the  suit  in  its  own  name.  The  corporation  is  a  defendant 
to  the  bill,  and  generously  makes  default,  thereby  confess- 
ing the  stockholder's  right  to  a  decree  I  Perhaps  the  cor- 
poration might  have  succumbed  to  a  little  importunity  on 
defendant  in  error's  part  and  thus  have  been  induced  to 
bring  the  suit  itself  I  "  As  to  proceedings  instituted  by  a 
shareholder,  nominally  for  the  protection  of  his  own  inter- 
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ests  and  those  of  other  shareholders,  but  really  in  behalf  of 
the  corporation  itself,  it  was  said  on  one  occasion,  by  the 
vice-chancellor,  Sir  W.  Page  Wood,  that  'it  would  be  a 
great  aggravation  of  the  case,  if  the  plaintiff  were  a  mere 
man  of  straw,  put  forward  to  do  on  behalf  of  the  company 
what  they  themselves  would  not  venture  to  attempt.' " 
Sec.  4477  of  Thompson's  work  above  cited. 

It  is  manifest  that  defendant  in  error  has  no  standing  in 
a  court  of  equity  for  the  maintenance  of  this  suit. 

Nor  would  the  corporation  itself,  if  substituted  as  com- 
plainant, be  in  any  better  position  under  this  record,  and  a 
stockholder  can  not  secure  a  benefit  for  a  corporation  which 
the  latter  can  not  secure  for  itself.  If  the  corporation  will 
not  act,  then  the  stockholder  may;  but  even  then  the  stock- 
holder can  not  do  more  than  the  corporation  might  if  it 
toould. 

Would  the  corporation  itself,  if  complainant,  be  entitled 
to  a  decree  canceling  plaintiff  in  error's  certificate  of  stock  ? 
We  think  not;  for  the  reason  that  the  most  important  of 
all  equitable  maxims  would  bar  the  way. 

It  would  be  an  insuperable  obstacle  to  the  granting  of  re- 
lief in  such  case  that  the  corporation  paid  for  the  construc- 
tion of  its  road  with  the  bonds  and  received  full  value  there- 
for, and  does  not  offer  to  return  the  bonds  as  the  equitable 
condition  upon  which  the  cancellation  of  the  certificate  of 
stock  may  be  decreed. 

Why  should  plaintiff  in  error's  certificate  of  stock  be 
canceled  at  the  prayer  of  the  corporation,  without  an  offer 
to  return  the  bonds?  The  plaintiff  in  error  is  liable  to  be 
sued  by  the  holders  of  these  bonds,  and  to  be  put  to  much 
expense  and  annoyance  in  making  a  defense.  Some  law- 
yers are  not  satisfied  till  courts  of  appeal  have  decided  the 
same  question  the  same  way  for  half  a  dozen  times. 
Equity  requires  that  one  seeking  equity  shall  show  his  love 
of  equity  and  title  to  equity  by  first  doing  equity  himself. 
Equity  says,  both  to  the  corporation  and  to  the  stock- 
holders, that  if  thev  seek  the  cancellation  of  a  certificate 
of  stock  given  in  exchange  for  bonds,  when  the  company, 
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and  therefore  the  stockholders,  have  had  the  full  benefit  of 
the  bonds  in  the  payment  of  the  corporate  indebtedness, 
the  bonds  must  be  returned,  even  though  these -may  have 
been  declared  invalid  bv  the  courts. 

But  it  mav  be  said  that  the  bonds  are  in  the  hands  of 
third  parties,  and  therefore  can  not  be  returned,  either  by 
the  corporation  or  by  the  stockholders.  This  fact  does  not 
chancre  the  rule  that  whoever  comes  into  equity,  invoking 
the  aid  of  a  court  of  conscience,  must  come  with  an  offer 
to  do  the  fair  thing  by  his  antagonist,  in  order  that  his 
antagonist  may  be  compelled  to  do  the  fair  thing  by  him. 
If  he  can  not  come  thus,  he  ought  not  to  come  at  all.  It 
is  but  the  statement  of  the  golden  rul^  in  legal  phrase. 
Higgins  V.  Lansingh,  154  111.  301.  (See  especially  pp.  379- 
8Si,  and  cases  there  cited.)  The  stockholder  should  act 
through  or  upon  the  company;  and  his  inability  to  accom- 
plish his  end  in  this  manner  should  not  be  taken  as  a  justi- 
fication of  an  inequitable  attack  upon  a  third  party.  A 
perusal  of  the  89th  chapter  of  Thompson's  work  above 
cited,  will  show,  beyond  question,  that  this  is  the  law. 

It  is  true  that  the  shares  of  stock  held  by  the  plaintiff  in 
error  are  common  shares,  and  that  the  county  has  never 
received  a  dividend  on  them,  all  earnings  having  gone  to 
the  holders  of  preferred  stock.  The  road  has  never  been 
operated  by  the  corporation  which  issued  the  stock,  but  has 
been  used  and  operated  by  another  corporation.  And  yet 
the  fact  that  the  stock  is  practically  valueless  furnishes  no 
reason  why  it  should  be  destroyed  against  the  will  of  the 
owner. 

It  is  proper  to  say,  in  conclusion,  that  there  is  nothing  in 
the  record  to  show  that  the  corporation  is  liable  in  any 
manner  to  the  holders  of  the  bonds. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  that  court  to  dismiss 
the  bill  for  want  of  equity. 

Tok  LXYI  a 
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Consolidated  Goal  Company  of  St.  Lonis  t.  William  Car- 
son and  Elizabeth  Carson. 

1.  Administrators — Can  not  Maintain  an  Action,  etc, — An  adminis- 
trator can  nob  maintain  an  action  for  damages  arising  from  a  violation 
of  Sec.  14,  Chap.  93.  R.  S.,  Entitled  •*  Miners.' 

2.  Actions.— U'/ider  the  Mining  Laws. — No  action  can  be  maintained 
under  the  provisions  of  Sec.  14,  Chap.  93,  R.  S.,  entitled  "Miners,"  ex- 
cept for  a  willful  violation  of  the  statute  or  a  willful  failure  to  comply 
with  its  provisions. 

3.  Mines  and  Misis'a—Dnty  as  to  Propping  the  iZoo/.— Chapter  93,  R. 
S.,  entitled  **  Miners,"  imposes  no  duty  upon  the  owner  or  operator  to 
prop  the  roof  of  the  mine  to  keep  it  safe. 

Actions  for  Personal  Injarie«.— Appeal  from  the  Circuit  Court  of 
St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1896.  Reversed  and  re- 
manded.    Opinion  filed  September  5,  1896. 

Charles  W.  Thomas,  attorney  for  appellant. 

An  administrator  can  not  maintain  an  action  for  damages 
arising  from  a  violation  of  this  act.  Litchfield  Coal  Co.  v. 
Taylor,  81  111.  590. 

The  father  and  mother  of  the  deceased  were  not  entitled 
to  judgment  on  this  verdict  unless  the  declaration,  as 
amended  after  verdict,  sets  out  some  one  or  more  specific 
willful  violations  of  the  statute  or  a  willful  failure  to  com- 
ply with  its  provisions.  The  declaration,  after  it  was  last 
amended,  proceeds  upon  the  theory  that  the  statute  requires 
the  operator  of  a  coal  mine  to  keep  a  roof  safe  by  propping 
it.  No  such  duty  is  imposed  bylaw  upon  the  owner  or 
operator  of  a  coal  mine.  Con.  Coal  Co.  v.  Yung,  24  111. 
App.  255 ;  Con.  Coal  Co.  v.  Schellcr,  42  111.  App.  Ga5. 

No  violation  but  a  willful  one  will  raise  a  cause  of  action. 
Hawley  v.  Dailey,  13  111.  App.  391. 

Marshall  W.  "Weir  and  William  A.  Hodenbebg,  attor- 
neys for  appellees. 
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Me.  Presiding  Justice  Green  delivered  the  opinion  of 
THE  Court. 

This  cause  was  tried  under  an  amended  declaration, 
wherein  William  Carson,  as  administrator  of  Christopher 
Carson,  is  named  as  plaintiff,  and  which  declaration  is  sub- 
stantially as  follows : 

That  on  the  30th  day  of  January,  1894,  defendant  was 
operating  a  certain  coal  mine  and  that  Carson  was  in  de- 
fendant's employ  as  a  coal  miner ;  that  defendant  had  other 
employes  to  mine  coal,  and  others  to  load  the  coal  into 
boxes  to  be  transported  to  the  bottom  of  the  shaft,  and 
others  to  drive  mules  attached  to  said  boxes,  and  others  to 
build  roads  and  drive  and  open  entries,  and  others  to  set  up 
props  to  prevent  clod,  dirt,  coal,  rock  and  other  overhang- 
ing material  from  falling,  and  also  had  an  employe  who  was 
manager  of  the  said  mine,  commonly  known  as  "  pit  boss," 
who  was  the  master  and  director  of  the  other  employes, 
having  power  to  employ,  to  discharge  and  control  all  of 
them ;  that  it  was  the  duty  of  the  miners  to  mine  coal,  of 
the  loaders  to  load  the  coal  so  mined  upon  boxes,  and  of  the 
drivers  to  haul  the  coal  to  the  pit  bottom;  of  others  to  lay 
roads  and  set  props  to  prevent  the  falling  of  clod,  dirt,  rock 
and  other  overhanging  material ;  that  it  was  the  duty  of 
said  Carson  to  mine  coal  from  said  mine,  and  while  he  was 
so  engaged  there  was  overhanging  him  a  large  quantity  of 
rock  which  was  not  propped  up,  by  reason  whereof,  while 
said  Carson  was  at  work,  with  due  care  and  caution  on  his 
part,  under  the  direction  of  said  pit  boss,  a  large  mass  of 
rock  from  the  roof  of  the  mine  fell  on  him  and  crushed  his 
body  so  that  he  died  ;  that  the  pit  boss  had  knowledge  of 
the  unsafe  condition  of  the  mine  in  time  to  have  prevented 
the  falling  of  the  rock  by  means  of  suitable  props ;  that 
the  deceased  had  notified  the  pit  boss  that  the  rock  needed 
propping  in  time  to  have  prevented  the  falling,  and  that 
the  pit  boss  assured  deceased  he  would  attend  to  the  matter 
and  directed  him  to  continue  his  work ;  that  under  the  as- 
surances and  direction  of  the  pit  boss  Carson  continued  to 
work  until  the  falling  of  the  rock ;  that  the  pit  boss  knew 
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the  dangerous  nature  of  the  rock  and  had  full  control  of 
the  employes  whose  duty  it  was  to  place  the  props ;  that 
he  neglected  to  order  the  said  props  to  be  set  up,  well 
knowing  the  rock  would  fall  and  endanger  or  kill  Carson ; 
that  he  permitted  and  directed  him  to  continue  his  work, 
whereby,  by  means  of  said  neglect  and  knowledge  and 
direction  and  failure  and  neglect  of  the  pit  boss,  said  Car- 
son, without  any  fault  on  his  part,  was  killed  by  the  fall  of 
the  said  rock;  that  said  Carson  left  surviving  him  his 
father,  William  Carson,  and  his  mother,  Elizabeth  Carson, 
and  his  four  brothers.  To  the  damage  of  the  plaintiffs  as 
administrator,  five  thousand  dollars;  accompanied  by  a 
tender  of  the  letters  of  administration. 

To  this  amended  declaration  defendant,  on  October  2?, 
1894,  pleaded  the  general  issue,  and  upon  this  issue  a  trial 
was  had,  and  the  jury  found  defendant  guilty,  fixing  the 
plaintiff's  damages  at  $500.  After  the  rendition  of  this 
verdict  at  the  September  term,  1895,  and  on  the  27th  day 
of  September,  1895,  the  defendant  entei'ed  its  motion  in 
arrest  of  judgment,  because,  "  1st.  The  plaintifif,  as  ad- 
ministrator of  the  deceased,  Christopher  Carson,  had  no 
cause  of  action.  2d.  Because  the  declaration  is  not  suf- 
ficient in  law  to  support  the  verdict  of  the  jury." 

On  December  26,  1895,  the  motion  was  argued  and  by 
the  court  was  taken  under  advisement,  and  immediatelv 
after  the  argument,  and  on  the  same  day,  by  leave  of  the 
court,  another  declaration  was  filed,  in  which  William  Car- 
son, father  of  said  deceased,  and  Elizabeth  Carson,  mother 
of  the  deceased,  are  plaintiffs,  and  in  said  declaration  it  is 
averred : 

That  defendant,  on  the  30th  day  of  January,  1894,  at  the 
county  of  St.  Clair,  was  the  owner  of  and  operating  a  cer- 
tain coal  mine,  and  that  Carson  was  in  its  employ  there  as 
a  coal  miner;  that  defendant  had  engaged  certain  employes 
to  mine  coal,  and  (o  load  the  coal  so  mined  into  boxes,  to  be 
transported  to  the  bottom  of  the  shaft,  and  other  employes 
to  drive  mules  attached  to  said  boxes,  and  other  employes  to 
build  roads  and  drive  and  open  entries,  and  other  employes 
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to  set  up  props  to  prevent  the  clod,  dirt,  coal,  rock  and  other 
overhanging  material  from  falling;  that  defendant  had  also 
another  employe,  who  was  the  manager  of  the  mine,  com- 
monly known  as  pit  boss,  who  was  the  master  and  director 
of  the  other  employes,  having  power  to  employ,  to  discharge 
and  control  them;  that  it  was  the  duty  of  the  miners  to  mine 
^*he  coal,  and  to  load  the  said  coal  so  mined  upon  boxes,  and 
of  the  drivers  to  haul  said  coal  to  the  pit  bottom,  and  of 
others  to  lay  roads  and  set  props  to  prevent  the  falling  of 
clod,  dirt,  rock  and  other  overhanging  material;  that  it  was 
the  duty  of  said  Carson  to  mine  coal  in  said  mine,  and 
while  he  was  so  engaged,  there  was  overhanging  him  a  large 
quantity  of  '•ocks,  which  was  not  propped  up,  and  by  reason 
whereof,  while  he  was  at  work  mining  coal,  with  due  care 
and  caution,  under  the  direction  of  the  pit  boss,  a  large  mass 
of  rock  fell  from  the  roof  of  the  mine,  falling  on  him  and 
injuring  him  so  that  he  died;  that  the  pit  boss  had  knowl- 
edge of  the  unsafe  condition  of  the  mine  in  tinie  to  have 
prevented  the  falling  of  the  rock  by  moans  of  suitable  props; 
that  Carson  had  notified  said  pit  boss  that  the  roof  needed 
propping,  in  time  to  have  prevented  said  fall  of  rock,  and 
said  pit  boss  assured  deceased  that  he  would  attend  to  the 
matter  before  the  same  could  fall,  assuring  deceased  that 
there  was  no  immediate  danger  of  its  falling,  and  directed 
him  to  continue  his  work  therein,  and'  that,  relying  upon 
said  assurances,  and  upon  the  superior  knowledge  of  said  pit 
boss,  the  said  Carson  continued  to  work,  under  the  com- 
mands and  directions  of  the  said  pit  boss,  until  the  fall  of 
the  rock;  and  said  pit  boss,  well  knowing  the  dangerous  con- 
dition of  the  said  rock,  having  full  control  of  the  said 
employes,  whose  duty  it  was  to  prop  the  same,  neglected  to 
order  said  props  to  be  set  up,  and  knowing  that  said  rock 
would  fall  and  injure,  or  kill  the  said  Carson,  permitted  and 
directed  said  Carson  to  continue  said  labor,  wherefore,  by 
means  of  the  said  neglect,  and  knowledge  and  direction,  and 
of  said  failure  of  the  said  pit  boss,  the  said  Carson,  without 
any  fault  on  his  part,  was  killed  by  the  fall  of  the  said  rock; 
that  Carson  left  no  wife  or  lineal  heirs,  but  left  surviving 
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him,  William  Carson,  his  father,  and  Elizabeth  Carson,  his 
mother,  who  were  dependent  on  him  for  support;  and  the 
plaintiffs  claim  damages  in  the  sum  of  $5,000. 

On  the  2Sth  day  of  December,  1805,  said  motion  in  arrest 
was  denied,  and  judgment  in  favor  of  said  new  plaintiffs  for 
$500,  was  entered  upon  the  verdict.  To  this  action  and 
decision  of  the  court  defendant  excepted,  and  took  this 
appeal,  assigning  the  following  errors : 

1st.  The  Circuit  Court  erred  in  denying  the  motion  in 
arrest* of  judgment. 

2d.  In  permitting  the  amendment  to  the  declaration, 
after  verdict. 

3d.  In  entering  judgment  on  the  verdict  against  the  de- 
fendant below,  and  in  favor  of  the  new  plaintiffs  substituted 
after  verdict. 

The  second  assignment  of  error  is  not  referred  to  in  the 
printed  argument  of  appellant,  and  we  are  not  asked  to 
decide  it,  but  the  main  objection  to  the  decision  of  the  trial 
court  in  denying  the  motion  in  arrest,  and  entering  judg- 
ment on  the  verdict  is,  that  the  declaration,  when  amended, 
by  changing  plaintiffs,  contained  no  averment  that  defend- 
ant willfully  neglected  to  perform  any  duty  the  statute  re- 
quired it  to  perform,  and  hence  no  legal  right  to  recover 
was  shown.  The  original  declaration  named  William  Car- 
son, administrator,  as  the  sole  plaintiff,  but,  after  the  argu- 
ment was  heard,  on  the  motion  in  arrest,  the  names  of  the 
father  and  mother  of  the  deceased  were  substituted  as 
plaintiffs  in  place  of  the  administrator,  and  they  could  only 
maintain  an  action  as  such  parents,  as  persons  dependent  on 
deceased  for  support,  under  the  provisions  of  Sec.  14,  Chap. 
93,  entitled  "  Miners."  This  section  provides  that  for  any 
injury  to  person  or  property  occasioned  by  any  willful  vio- 
lation of  this  act,  or  any  willful  failure  to  comply  with  its 
provisions,  a  right  of  action  shall  accrue  to  the  widow  of 
deceased,  or  his  lineal  heirs,  or  to  any  person  dependent  on 
him  for  support.  This  statute  names  all  the  duties  to  be 
performed  by  the  mine  owner  or  operator,  which  were 
deemed  necessary  to  be  complied  with  for  the  proper  and 
safe  conduct  of  a  dangerous  business^  but  no  duty  is  imposed 
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upon  such  owner  or  operator  to  prop  the  roof  of  the  mine 
to  keep  it  safe.  Consolidated  Coal  Co.  v.  Yung,  24  III.  App. 
255;  Same  v.  Schiller,  42  Ibid.  635. 

The  declaration  avers  it  was  by  reason  of  neglect  to  prop 
the  roof  that  the  rock,  which  was  part  thereof,  fell,  and  the 
injury  to  and  death  of  Carson  thereby  resulted,  and  omits 
to  aver  such  negligence  was  willful.  As  before  said,  no 
duty  to  prop  the  roof  was  by  the  statute  imposed  upon  de- 
fendant, and  it  is  only  where  the  negligence  is  willful  that 
a  right  to  recover  is  given  under  said  statute.  Hence,  be- 
cause the  action  is  brought  by  the  amended  declaration 
under  the  statute,  and  said  declaration  sets  up  no  legal 
cause  of  action,  as  therein  provided,  the  court  erred  in  deny- 
ing the  motion  in  arrest  of  judgment.  This  opinion  and 
decision  does  not  conflict  with  that  in  Con.  Coal  Co.  v. 
Scheiber,  65  111.  App.  304,  which  was  held  to  be  a  case  of 
common  law  negligence,  where  the  statutory  provisions 
.above  mentioned  did  not  apply. 

The  judgment  is  reversed  and  cause  remanded. 
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1.  IssTKUcmoys— Statements  of  the  Elements  of  the  Plaintiff's  Case,  106    *8i4l 

When  Unnecessary. — An  instruction  in  an  action  for  personal  injuries  * 
which  relates  merely  to  the  measure  of  damages,  is  not  erroneous  be. 
cause  it  does  not  contain  a  statement  of  the  elements  of  the  plaintiff's 
case. 

2.  ^AXR— Abstract  Propositions  of  Law, — It  is  not  error  to  refuse  to 
give  an  instruction  which  contains  merely  an  abstract  proposition  of 
law. 

3.  Same — When  Evidence  Conflicting, — Where  the  evidence  is  con- 
flicting, special  care  should  be  exercised  in  instructing  the  jury. 

4.  Appellate  Court  Practice— H^/iai  Errors  Can  Not  he  Assigned. 
— Where  the  error  relied  upon  relates  to  the  giving  of  instructions  by 
the  trial  court,  it  can  not  be  considered  by  the  Appellato  Court,  unless 
it  is  stated  as  a  ground  for  a  new  trial  in  the  court  below. 

Action  for  Personal  Injnrles. — Appeal  from  the  Circuit  Court  of 
Marion  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  18S0.  AflSrmed.  Opinion 
filed  September  5.  1896. 
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William  II.  Grein,  attorney  for  appellant;  James  Fen- 
tress, General  Solicitor  of  I.  C.  R.  R.  Co.,  of  counsel. 

Samuel  L.  Dwioht  and  Frank  F.  Noleman,  attorneys  for 
appellee. 

The  law  does  not  require  of  a  brakeman  that  he  should 
absolutely  know  all  of  the  defects  of  construction,  and  all 
the  obstructions  that  there  may  be  along  the  line  of  the 
railroad,  and  that  he  should  neglect  the  perforniance  of  his 
duties  as  a  brakeman  to  be  on  the  constant  lookout  for  such 
obstructions  and  defects  which  may  be  dangerous.     C.  & 

A.  R.  R.  Co.  V.  Johnson,  116  111.  206;    Louisville,  N.  A.  & 
C.  R.  Co.  V.  Wood  (Ind.),  14  N.  E.  Rep.  584. 

The  master  is  bound  to  use  reasonable  care  in  providing 
safe  machinery,  appliances,  surroundings,  etc.,  and  the  serv- 
ant, in  the  absence  of  notice  that  the  machinery,  surround- 
ings, etc.,  are  unsafe  or  defective,  has  a  right  to  rely  upon 
the  discharge  by  the  master  of  his  duty  in  respect  to  these 
things.  Penn'  Coal  Co.  v.  Kelly,  54  111.  App.  626;  Wharton 
on  Neg.,  Sec.  211;  Toledo,  W.  &  W.  Ry.  Co.  v.  Fredericks, 
71  111.  294;  St.  L.,  A.  &  T.  R.  R.  Co.  v.Holman,  155  111.  21; 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  272;  Chicago 

B.  &  Q.  R.  R.  Co.  V.  Avery,  109  111.  314. 

A  servant  is  justified  in  relying  in  some  degree  on  the 
prudence  and  caution  of  the  master,  who  will  be  presumed 
to  put  into  his  hands  only  safe  appliances,  and  the  master 
will  be  responsible  for  the  consequences  of  a  defect  which 
he  knew  but  the  servant  did  not.  Bishop,  Non-Contract 
Law,  678;  Shear.  «fe  Rediield  on  Negligence,  Sec.  31;  14  Am. 
and  Eng.  Ency.  Law,  854,  855. 

It  is  the  duty  of  railroad  companies  to  keep  their  road 
and  works  and  all  portions  of  the  track  in  such  repair  and 
so  watched  and  tended  as  to  insure  the  safety  of  all  who 
may  lawfully  be  upon  them,  whether  passengers,  servants 
or  others.  They  are  bound  to  furnish  a  safe  road  and  suflS- 
cient  and  safe  machinery  and  cars.  Chicago  &  N.  W.  E. 
R.  Co.  V.  Swett,  45  111.  197;  Cooley  on  Torts,  2d  Ed.  648. 

A  man  whose  attention  is  constantly  directed  to  moving 
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cars  and  their  coupling  and  qncoupling,  can  not  possibly 
give  much  attention  to  the  ties,  switch  bars,  etc.,  over  which 
he  may  from  time  to  time  have  to  pass.  Chicago  &  E.  I. 
E.  K  Co.  V.  Hines,  132  111.  161. 

Mr.  Jttsticb  Soofield  delivered  the  opinion  of  the 
Court. 

When  this  case  wias  before  us  in  1894:  we  said  that  the 
evidence  was  conflicting  as  to  whether  or  not  appellant  was 
gailty  of  negligence,  and  also  as  to  whether  or  not  appellee 
was  in  the  exercise  of  ordinary  care  when  he  was  injured. 
58  111.  App.  1 17.  The  evidence  contained  in  the  present 
record  is  not  materiallv  different  from  that  contained  in 
the  former  record.  We  think  now,  as  we  thought  then, 
that  the  case  is  a  close  one  in  every  particular,  requiring  the 
exercise  of  special  care  in  instructing  the  jury.  But  we  are 
also  of  the  opinion  that  the  judgment  should  not  be  re- 
versed on  the  ground  that  it  is  manifestly  against  the  weight 
of  the  evidence. 

The  court  gave  but  one  instruction  at  the  request  of  ap- 
pellee, and  that  instruction  is  as  follows  :  "  The  court  in- 
structs the  jury  that  if  you  believe  from  the  evidence  that 
the  defendant  is  guilty  of  the  negligence  charged  in  the 
declaration,  and  that  the  plaintiff  was  injured  as  in  the  dec- 
laration alleged,  then  you  should  find  for  the  plaintiff.  And 
in  determining  the  amount  of  plaintiff's  damages,  if  any  has 
been  shown  by  the  evidence,  you  may  take  into  consider- 
ation, as  shown  by  the  evidence,  his  age  and  earning  ability, 
the  character,  extent  and  permanency  of  his  disabilities,  the 
pain  and  loss  of  time,  if  any,  he  has  suffered,  his  personal 
disfisrurement,  and  all  other  faots  and  circumstances  as 
shown  by  the  evidence  as  to  the  nature  and  extent  of  the 
plaintiff's  injuries,  and  render  a  verdict  for  him  in  such  an 
amount  as  you  may  believe  from  the  evidence  will  compen- 
sate him  for  his  said  injuries." 

The  criticism  of  this  instruction  is  that  it  omits  the  ele- 
ment of  ordinary  care  on  the  part  of  appellee.  Counsel  for 
appellant  convert  the  instruction  into  two  instructions,  by 
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placing  a  period  at  the  end  of  the  clause,  "  then  you  should 
find  for  the  plaintiflf."  But  this  division  of  the  instruction 
is  unjustifiable.  The  same  instruction,  or  one  essentially 
like  it,  has  been  repeatedly  approved  by  the  Supreme  Court, 
on  the  theory  that  it  relates  to  the  measure  of  damages  and 
need  not  contain  a  statement  of  the  elements  of  the  plaint- 
iffs case.  C,  B.  &  Q.  R.  E.  Co.  v.  Payne,  59  111.  534;  C. 
M.  &  St.  P.  Ry.  Co.  V.  Dowd,  115  Id.  659;  Pennsylvania  Co. 
V.  Marshall,  119  Id.  399. 

Besides,  appellant  set  forth  its  reasons  for  a  new  trial 
specifically  and  in  writing,  alleging  that  the  court  erred  in 
not  giving  a  certain  instruction  presented  b}'  appellant,  but 
nowhere  asserting  that  the  court  erred  in  giving  appellee's 
instruction.  In  such  case  the  alleged  error  is  waived.  O., 
().  &  F.  R.  V.  R.  R.  Co.  V.  McMath,  91  111.  104;  Consolidated 
Coal  Co.  of  St.  Louis  v.  Schaefer,  135  Id.  210;  Hintz  v. 
Graupner,  138  Id.  158.  The  case  of  I.  C.  R.  R.  Co.  v. 
O'Keefe,  154  111.  508,  is  not  in  conflict  with  the  other  au- 
thorities, for  the  reason  that  there  was  no  motion  for  a  new 
trial  at  all  in  the  O'Keefe  caserand  the  waiver  arises  only 
where  the  reasons  for  a  new  trial  are  specified,  and  the  al- 
leged error  in  the  instructions  is  not  included  within  the 
specification. 

The  court  properly  refused  to  instruct  the  jury  to  find  in 
favor  of  appellant. 

The  refusal  of  the  court  to  give  appellant's  seventh  in- 
struction was  not  error.  The  instruction  was  an  abstract 
proposition  of  law  and  was  calculated  to  mislead  the  jury. 
It  might  be  apjiellant's  duty  to  make  and  maintain  cattle- 
guards  as  an  abstract  proposition;  and  yet  it  might  be  neg- 
ligence to  make  or  maintain  this  cattle-guard  at  this  place 
under  the  particular  circumstances  of  this  case. 

We  have  found  no  prejudicial  error  in  the  record.  The 
judgment  is  affirmed. 
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J.  W.  Hanford  t.  James  M.  Bichart  and  Henry  F.  Camp- 
bell. 

1.  Appellate  Court  "Fractice— Questions  for  Consideration, — 
Where  the  trial  is  before  the  court  without  a  jury  and  no  propositions 
of  law  are  presented  or  passed  upon,  and  no  complaint  is  made  of  any 
ruling  of  the  court  as  to  the  admission  or  exclusion  of  evidence,  tlie 
only  question  for  consideration  is,  does  the  evidence  support  the  ver- 
dict? 

2.  Attachments — Actual  Fraud.— To  justify  an  attachment  on  the 
ground  that  the  defendant  has  within  two  years,  etc.,  conveyed,  con- 
cealed and  disposed  of  his  property  and  effect**  so  as  to  hinder  and  delay 
his  creditors,  there  must  be  proof  of  actual,  as  distinguished  from  con- 
structive fraud. 

3.  Costs — Assumpsit — Attachment  in  Aid,— On  the  trial  of  an  issue 
upon  the  affidavit  for  an  attachment  in  aid  of  a  suit  in  assumpsit  it  is 
error  to  render  judgment  against  an  unsuccessful  plaintiff  for  all  the 
costs  of  the  suit,  where  a  judgment  is  rendered  in  his  favor  in  the  as- 
sumpsit branch  of  the  suit  for  the  amount  of  his  claim. 

Assninpslt. — Attachment  in  aid.  Appeal  from  the  Circuit  Court  of 
Jackson  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1896.  Affirmed  in  part  and 
reversed  in  part.    Opinion  filed  September  5,  1896. 

William  A.  Schwartz,  attorney  for  appellant. 
It  was  error  for  the  court  to  make  a  general  order  for 
costs  against  the  appellant.    Buchmanv.  Dodds,6  Brad.  26. 

F.  M.  YouNGBLooD,  attomev.  for  appellees. 

Mr.  Justice   Scofield    delivered    the   opinion  op  the 

CODRT. 

This  was  an  attachment  proceeding  brought  by  appellant 
against  appellees  Richart  and  Campbell  for  the  collection 
of  a  claim  of  $170.  The  ground  of  attachment  alleged  in 
the  affidavit  was  that  Eichart  and  Campbell,  as  individuals 
and  as  partners,  had,  within  two  years  prior  to  the  filing  of 
the  affidavit,  conveyed,  concealed  and  disposed  of  their 
property  and  effects  so  as  to  hinder  and  delay  their  creditors. 
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By  agreement  of  parties  the  case  was  tried  by  the  court 
without  a  jur3\  The  court  found  the  issues  joined  on  the 
attachment  affidavit  in  favor  of  appellees,  and  rendered 
judgment  against  appellant  for  all  of  the  costs  of  the  suit. 
At  the  same  time  judgment  was  rendered  in  the  assumpsit 
branch  of  the  case  in  favor  of  appellant  for  the  amount  of 
his  claim. 

No  propositions  of  law  were  presented  to  or  passed  upon 
by  the  court.  No  complaint  is  made  in  the  argument  of  any 
ruling  of  the  court  as  to  the  admission  or  exclusion  of  evi- 
dence. 

Therefore,  the  only  question,  aside  from  that  relating  to 
the  costs,  is  as  to  the  sufficiency  of  the  evidence  to  support 
the  verdict. 

The  law  is  that  to  justify  an  attachment  on  the  ground 
above  mentioned,  there  must  be  proof  of  actual,  as  distin- 
guished from  constructive  fraud.  Weare  Commission  Co. 
V.  Druley,  156  111.  25. 

Was  actual  fraud  proved  in  this  case  ?  The  trial  court 
said  no.  The  dealings  of  Richart  and  Campbell  are  hazy; 
but  we  are  not  prepared  tosay  that  the  findings  of  the  lower 
court  are  manifestly  against  the  weight  of  the  evidence. 

The  court  erred  in  rendering  judgment  against  appellant 
for  all  of  the  costs  of  the  case.  Appellant  was  entitled  to 
judgment  for  the  costs  pertaining  to  the  assumpsit  branch 
of  the  case,  and  the  judgment  of  the  lower  court  should  be 
modified  to  that  extent. 

The  judgment  of  the  Circuit  Court  is  affirmed  in  all  re- 
spects except  so  far  as  the  same  relates  to  the  costs  of  the 
case;  the  judgment  against  appellant  for  costs  is  reversed, 
and  the  cause  is  remanded  with  directions  to  the  Circuit 
Court  to  render  a  judgment  in  favor  of  the  appellant  for  all 
costs  pertaining  to  the  assumpsit  branch  of  the  case  and  in 
favor  of  appellees  for  all  other  costs. 

Appellant  will  have  judgment  for  his  costs  in  this  court. 
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Kellogg  Newspaper  Company  \.  The  East  St.   Louis 

Journal  Publishing  Company. 

1.  "Lessor— Ldability  for  Debts  of  the  Lssaee— Notice  of  Conditions, — 
A  person  who  leases  a  plant  for  a  year  on  condition  that  the  business 
should  be  conducted  without  liability  or  expense  to  him.  the  lessor,  and 
afterward,  during  the  term,  takes  possession  of  such  plant  on  account 
of  the  inability  of  the  lessee  to  manage  the  business,  can  not  be  held 
liable  for  articles  furnished  to  said  lessea  by  persons  having  notice  of 
the  condition. 

Assnnipslt,  for  goods  sold.  etc.  Appeal  from  the  Cu*cuit  Court  of  St. 
Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1893.  AlHrmed.  Opinion  filed 
September  5,  1896. 

Wise  &  McNulty,  attorneys  for  appellant 

FoRMAN  &  Watts,  attorneys  for  appellee. 

Where  one  partner  sells  his  interest  to  the  others,  with- 
out any  agreement  as  to  the  use  of  the  firm  name,  the  con- 
tinuing partners  can  not  use  the  old  name,  because  it  will 
impose  liability  upon  the  retiring  member.  2  Bates  on 
Partnership,  Sec.  671. 

If  the  person  seeking  to  hold  the  retiring  partner  of  the 
old  firm,  on  an  unauthorized  contract  in  its  name,  knew  of  the 
change  in  the  firm,  this  is  evidence  of  actual  notice.  Bates 
on  Partnership,  2d  volume,  section  623;  Holdane  v.  Butter- 
worth,  6  Bosw.  1,  10;  Irby  v.  Vining,  2  McCord  L.  379. 

Whatever  is  notice  enough  to  excite  attention  and  put  a 
party  on  his  guard  and  call  for  inquiry,  is  notice  of  every- 
thing to  which  such  inquiry  might  have  led,  and  every  un- 
usual circumstance  is  a  ground  of  suspicion  and  prescribed 
inquiry*    Russell  et  al.  v.  Ranson,  76  111.  167. 

What  is  sufficient  to  put  a  party  upon  inquiry  is  good  no- 
tice of  whatever  the  inquiry  would  have  disclosed.  Watt 
V.  Schofield,  76  111.  261. 

Whatever  is  sufficient  to  put  a  party  upon  inquiry  which 
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would  lead  to  the  truth,  is  in  all  respects  equal  to  and  must 
be  regarded  as  notice.  C.  &  R.  I.  E.  E.  Co.  v.  Kennedy,  70 
111.  350;  Babcock  v.  Lisk,  57  111.  329. 

It  is  sufficient  if  the  channels  which  would  have  led  him 
to  the  truth  were  open  before  him,  and  his  attention  so  di- 
rected that  they  would  have  been  seen  by  a  man  of  ordinary 
prudence  and  caution.  Harper  v.  Ely,  56  111.  194;  Henne- 
berry  v.  Morse,  56  111.  394-. 

The  old  common  law  notion  that  a  corporation  can  not 
act  except  by  deed  under  its  corporate  seal,  has  long  since 
dropped  from  the  law,  and  to-day  a  corporation  need  to  use 
its  seal  only  when  it  would  be  essential  for  an  individual  to 
use  one.  A  corporation  ma}'  be  bound  by  oral  or  written 
contracts  which  are  neither  authorized  nor  executed  under 
the  corporate  seal.  Taylor  on  Private  Corporations,  section 
248;  Bank  of  U.  S.  v.  Dan  bridge,  12  Wheat.  64. 

The  doctrine  that  corporations  can  not  make  contracts 
only  under  the  corporate  seal,  is  not  in  force  in  this  State. 
Coppinger  v.  Armstrong,  8  Brad.  210. 

Me.  Presiding  Justice  Green  delivered  the  opinion  of 
THE  Court. 

This  suit  in  assumpsit,  by  appellant  against  the  appellee, 
was  commenced  June  24, 1895,  and  was  brought  to  recover  a 
balance  claimed  to  be  due  on  an  account  for  items  furnished 
appellee.  These  items  were  all  furnished  during  May,  June, 
July,  and  up  to  August  13,  1892. 

The  defense  interposed  is  that  the  items  were  delivered  to 
Ben  Deering,  with  whom  appellee  agreed,  on  September  25, 
1891,  that  he  should  edit,  manage  and  control  ^'The  East 
St.  Louis  Daily  Journal "  for  one  year,  under  certain  condi- 
tions and  restrictions,  among  which  was  the  condition  that 
he  would  conduct  said  paper  without  any  liability  or 
expense  whatever  to  appellee ;  that  appellant  had  notice  of 
this  agreement,  and  extended  credit  to  Deering,  and  not  to 
appellee,  for  the  items  sued  for  and  afterward  delivered 
to  Deering.  Under  this  agreement  he  took  control  and' 
management  of  the  paper,  and  continued  to  do  so  until  the 
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fore  part  of  August,  1892,  when,  being  unable  to  longer 
carry  out  and  perform  his  contract,  appellee  took  possession 
of  the  office  and  the  paper;  and  testimony  was  introduced 
on  its  behalf  to  show  that  this  -fact  was  made  known 
to  appellant  immediately,  and  an  agreement  made  for  a 
renewal  of  the  telegraph  service  by  it  for  appellee. 

We  have  carefully  examined  the  evidence  in  the  record, 
and  while  there  is  a  conflict  upon  material  points,  yet  there 
was  testimony  which  the  jury  had  the  right  to  credit, 
showing  direct  notice  to  appellant  of  the  change  in  the 
control  of  the  paper  from  appellee  to  Deering;  and  in  addi- 
tion to  this,  there  were  circumstances  in  evidence  sufficient 
to  indicate  appellant  had  notice  of  this  change,  and  extended 
credit  to  Deering  for  the  items  thereafter  furnished  up  to 
the  time  he  ceased  doing  business,  in  August,  1 892. 

The  proper  name  of  defendant  was  "  The  East  St.  Louis 
Journal  Publishing  Co. ; "  but  by  the  lease,  Deering  was 
not  authorized  to  use  this  name,  but  used  the  name  of  "  The 
East  St.  Louis  Journal."  Before  the  leasing,  the  order 
introduced  in  evidence  was  signed,  "Journal  Pub.  Co., 
J.  W.  Kirk,  Man."  Orders  sent  after  Deering  assumed 
control  were  signed,  "  East  St.  Louis  Journal,  Ben  Deering, 
Manager."  In  reply  to  a  letter  addressed  to  defendant, 
dated  June  27,  1892,  an  excuse  for  not  paying  is  offered, 
and  the  reply  is  signed,  "East  St.  Louis  Journal,  B.  D." 
Appellant  also  accepted,  in  payment  of  past  accounts,  two 
notes,  dated  May  25,  1892,  each  for  $65.78,  one  payable 
June  10th,  the  other  on  June  30th,  after  date,  signed  "East 
St.  Louis  Journal,  Ben  Deering,  Manager." 

These  and  other  facts  in  evidence  satisfy  us  the  jury  were 
justified  by  the  evidence  in  finding  the  appellant  had  notice 
of  the  fact  they  were  dealing  with  and  extending  credit  to 
Deering,  and  not  to  appellee,  for  all  the  items  contained  in 
the  account  sued  on,  and  in  finding  for  the  defendant. 

We  find  no  error  in  admitting  the  agreement  mentioned 
in  the  evidence.  It  was  ordered  to  be  executed  by  ai)pcl- 
lant,  and  was  recognized  by  it  as  sufficient  authority  for 
Deering  to  take  postession  of,  control  and   manrge  "  The 
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East  St.  Louis  Journal,"  using  for  that  purpose  the  printing 
plant  of  appellee. 

We  find  no  reversible  error  in  the  giving  or  refusin;:? 
instructions,  and  are  satisfied  the  verdict  and  judgment  are 
right.    The  judgment  is  affirmed. 


G.  G.  Huthmacher,  Sheriff,  etc.,  for  the  use  of  Simon 
Levy  et  al.^  v.  Lowman's  Sons  et  aL 

1.  Rescission  op  Contract— Fa7«e  Statements— Fraud^—Where  a 
vendee  in  negotiating  a  puFchase  of  goods,  makes  designedly  false  an- 
swers to  questions  put  to  him  by  the  vendor  concerning  his  means, 
and  what  he  had  bought  or  was  intending  to  buy  of  others,  and  thereby 
obtains  credit,  the  vendor  may,  upon  discovery  of  the  fraud,  rescind  the 
sale  and  replevy  his  goods. 

2,  Replevin— Cy  Ciroocte  Obtained  by  Fraud. — Where  a  vendee  of 
goods,  fraudulently  obtained  from  a  vendor,  sold  the  same  to  persons 
who  had  knowledge  of  the  fraud,  the  vendor,  upon  rescinding  the  sale, 
may  recover  his  goods  from  such  persons  in  an  action  of  replevin. 

4.  Fraud — Liability  of  Partners.— Vihere  a  partnership  purchased  a 
stock  of  goods  from  a  person  who  had  fraudulently  obtained  them  upon 
credit  of  another,  and  one  of  the  partners  had  knowledge  of  such  fraud, 
it  teas  held  that  the  knowledge  of  such  partner  was  binding  upon  the 
partnership. 

4.  Sawr— Obtaining  Oooda  tcith  the  Intention  of  Not  Paying  for 
TTiem.— The  fact  of  a  person  buying  goods  with  the  intention  of  never 
paying  for  them,  of  itself  amounts  to  such  a  fraud  as  will  authorize  the 
seller  to  rescind  the  contract  of  sale  and  reclaim  the  goods. 

5.  Sab£E — May  be  Inferred  from  Circumstances. — Fraud  and  guilty 
knowledge  may  be  proved  by  circumstances  from  which  the  inference 
is  natural  and  irresistible. 

6.  SxyLK— Evidence  of  a  Common  Purpose. — Other  acts  of  fraud  are 
admissible  in  evidence,  to  prove  the  fraudulent  acts  charged,  where  the 
evidence  shows  that  the  two  acts  were  committed  in  pursuance  of  a 
common  purpose  to  defraud.  Proof  of  fraud  is  not  limited  to  direct 
evidence. 

7.  Evidence — Competent  for  one  Purpose,  Admissible  Gfeneratty. — 
If  evidence  is  competent  for  one  purpose  it  must  be  admitted  for  that 
purpose  regardless  of  its  inapplicability  to  other  parts  of  the  case. 

8.  Appellate  Court  Practice— jError  in  Admitting  Testimony.-^ 
The  contention  that  the  trial  court  erred  in  the  admission  of  testimony 
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can  not  be  considered  where  no  exception  to  the  action  of  the  court  has 
been  preserved  in  the  bill  of  exceptions. 

Debt,  on  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  Jackson 
County;  the  Hon.  Alonzo  K.  Vickebs,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1893.  Affirmed.  Opinion  filed  Sep- 
tember 5,  1896. 

R.  J.  Stephens,  R.  J.  MoElvain,  and  J.  M.  Herbert, 
attorneys  for  appellant. 

When  the  issue  ia  as  to  whether  or  not  goods  were 
obtained  by  false  and  fraudulent  representations,  or  acts, 
evidence  as  to  alleged  false  and  fraudulent  representations 
to  other  parties  than  the  vendor  in  the  particular  case,  or 
of  alleged  fraudulent  acts  in  other  transactions  can  not  be 
admitted  unless  shown  to  be  parts  of  one  and  the  same 
general  scheme  of  fraud.  Simpkins  v.  Berggren,  2  111. 
App.  101;  Johnston  v.  Beeney,  5  111.  App.  601;  Hanchett 
V.  Riverdale  Distillery  Co.,  15  lb.  57;  Henderson  v.  Miller, 
36  111.  App.  233;  Matthews  v.  Reinhardt,  149  IlL  635. 

Hill  &  Mabtin,  attorneys  for  appellees. 

A  purchase  of  property  made  with  the  intent  not  to  pay 
for  it  is  fraudulent  as  between  the  buyer  and  seller  and  no 
title  passes  to  the  buyer;  the  fraudulent  intent  may  be  in- 
ferred from  the  acts  of  the  purchaser  after  sale.  Bowen  v. 
Schuler,  41  IlL  142. 

The  purchase  of  goods  by  one  who  at  the  time  did  not 
intend  to  pay  for  them  is  such  a  fraud  as  will  entitle  the 
vendor  to  avoid  the  sale,  although  there  were  no  fraudulent 
misrepresentations  or  false  pretenses.  Farwell  v.  Hanchett 
120  111.  673.  See  also  People  v.  Healey,  128  111.  9;  Reed  v. 
Pinney,  35  III.  App.  610. 

A  fraud  committed  by  one  partner  in  course  of  partner- 
ship business  binds  the  firm,  even  though  the  other  partners 
had  no  knowledge  of  the  fraud.  Loomis  v.  Barker,  69  IlL 
360;  Tenney  v.  Foote,  95  IlL  99;  Wolf  v.  Mills,  56  IlL  360. 

If  several  purchase  goods  for  resale  with  a  view  to  divide 
the  profits  arising  from  the  transaction  a  partnership  is 
thereby  created.    Lindley  on  Partnership,  53. 
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Mr.  Justice  Soofield  delivered  the  opinion  of  the 
Court. 

During  the  summer  of  1894,  A.  Levy,  of  Murphysboro, 
Illinois,  bought  goods  of  many  wholesale  houses  in  different 
cities,  so  that,  by  the  10th  day  of  the  following  November, 
he  had  accumulated  a  large  and  valuable  stock  for  a  city 
the  size  of  Murphysboro.  In  the  latter  part  of  July  he  was 
in  Cincinnati,  Ohio,  and  made  purchases  of  Heldman  &  Co., 
and  of  Lowman's  Sons,  appellees.  He  visited  the  Held- 
mans  first,  and  one  of  the  Heldmans  Avent  with  him  to  the 
house  of  Lowman's  Sons,  and  introduced  him  to  one  of  the 
proprietors.  The  large  amount  of  his  proposed  purchases 
aroused  suspicion,  or  at  least  provoked  inquiry,  and  he  was 
interrogated  concerning  his  means,  and  what  he  had  bought, 
or  was  intending  to  buy,  from  other  houses.  The  jury  were 
justified  in  believing  from  the  evidence  that  his  answers  to 
these  questions  were  designedly  false. 

The  goods  bought  of  Lowman's  Sons  were  billed  by  them 
to  Levy  during  the  latter  part  of  August,  and  were  to  be 
paid  for  within  four  months  after  October  15th. 

On  November  10th,  Levy,  claiming  that  he  was  indebted 
to  his  three  sons,  Harris,  Michael  and  Simon,  the  usees  in 
this  action,  sold  his  entire  stock  to  them  at  a  discount  of 
twenty-five  per  cent,  whereby  he  was  divested  of  all  earthly 
possessions  which  might  be  subjected  to  the  levy  of  an  exe- 
cution. The  consideration  named  in  the  bill  of  sale  was 
$9,000.  Levy  swears  that  he  owed  Harris  $2,050,  Michael 
$2,400,  and  Simon  $1,000,  and  that  the  three  agreed  to  pay 
four  of  the  claims  against  him'  which  amounted  in  the  ag- 
gregate to  $2,550..  By  this  arrangement  at  least  twelve 
wholesale  houses,  of  which  Levy  had  bought  goods  during 
the  summer  and  fall  of  1894,  were  to  be  defeated  in  the  col- 
lection of  their  claims,  and  the  business  was  to  be  conducted 
thereafter  in  the  name  of  Levy  Bros.,  the  venerable  head  of 
the  family  retiring  from  business  with  no  visible  means  of 
support. 

Harris  had  worked  for  his  father  in  the  store  prior  to  No- 
vember 10th,  and  was  undoubtedly  cognizant  of  the  amount 
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of  his  father's  indebtedness,  and  of  his  father's  intention  to 
defraud  his  creditors.  The  evidence  justifies  the  inference 
that  the  other  two  sons  were  also  cognizant  of  these  facts; 
but  if  it  were  not  so,  the  knowledge  of  Harris  would  be  imput- 
able to  his  brothers,  who  were  his  partners  in  the  purchase 
and  management  of  the  store.  Wolf  v.  Mills,  66  111.  360; 
Loomis  V.  Barker  69  Id.  360;  Tenney  v.  Foote,  95  Id.  99; 
Wiley  V.  Thompson,  23  III.  App.  199;  1  Lindley  on  Partner- 
ship, 150. 

It  is  a  strong  circumstance  against  the  good  faith  of  the 
purchase  by  the  three  sons  that  neither  of  them  testified 
upon  this  or  any  kindred  question.  The  father  was  put 
upon  the  stand  by  the  appellees  and  endeavored  to  uphold 
the  transaction  as  being  altogether  innocent  and  legit- 
imate. But  his  two  dozen  "  I  don't  remembers,"  and  many 
other  equivalent  expressions,  behind  which  he  took  refuge 
when  pressed  by  questions  propounded  by  counsel  for  ap- 
pellees, lead  fairly  to  the  inference  that  there  was  some- 
thing in  the  transaction  which  he  deemed  it  advisable  to 
conceal. 

After  the  transfer  of  the  goods  by  the  father  to  the  sons, 
Lowman's  Sons  elected  to  rescind  their  sale  to  A.  Levy, 
and  brought  an  action  of  replevin  for  the  goods.  The 
plaintiffs  dismissed  their  suit  before  trial,  but  retained  the 
goods  which  had  been  delivered  to  them  under  the  replevin 
writ.  The  present  suit  was  brought  on  the  replevin  bond 
to  recover  damages  for  an  alleged  breach  thereof,  and  ap- 
pellees defended  as  to  all  but  nominal  damages,  on  the 
ground  that  the  goods  had  been  procured  by  A.  Levy 
through  false  and  fraudulent  representations,  and  also  with 
the  intention  of  never  paying  for  them,  by  reason  whereof 
the  vendors  had  the  right  to  rescind  the  sale  and  to  recover 
the  goods,  not  only  from  A.  Levy,  but  also  from  his  sons, 
who  were  fraudulently  helping  their  father,  through  the 
form  of  a  purchase,  to  hinder,  delay  and  defraud  his  cred- 
itors. 

The  verdict  of  the  jury  assessing  the  damages  of  Harris, 
Michael  and  Simon  at  one  cent,  is  a  finding  that  this  defense 
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has  been  established,  and  as  such  is  abundantly  justified  by 
the  evidence  in  this  record. 

The  evidence  sufficiently  shows  that  A.  Levy  knowingly 
made  false  representations  in  material  matters  to  Lowman's 
Sons  for  the  purpose  of  obtaining  credit,  and  that  Lowman's 
Sons  sold  to  him  on  the  faith  of  these  representations.  In 
such  case  there  can  be  no  doubt  as  to  the  right  of  the 
vendors  to  rescind  the  contract  and  reclaim  the  goods  from 
the  vendee. 

The  evidence  also  shows  that  when  A.  Levy  bought  the 
goods  he  did  so  with  the  intention  of  never  paying  for  them, 
and  this,  of  itself,  would  amount  to  fraud,  authorizing  a  re- 
scission of  the  contract.  13owen  v.  Schuler,  41  111.  192;  Far- 
well  V.  Hanchett,  120  Id.  573;  The  People  v.  Ilealey,  128 
Id.  9. 

The  evidence  also  shows  that  the  sale  by  A.  Levy  to  his 
sons  was  fraudulent,  through  and  through,  and  that  the  sons 
were  parties  to  the  fraud. 

The  question  now  arises  whether  or  not  there  is  such 
error  of  law  in  the  record  as  to  require  the  reversal  of  a 
judgment  which  is  clearly  right  under  the  evidence. 

It  is  said  that  the  court  erred  in  permitting  the  deposi- 
tions of  the  Ileldmans  to  be  read  to  the  jury.  In  these 
depositions  the  defendants  detail  the  fraudulent  representa- 
tions made  to  them  by  A.  Levy  at  the  time  of  his  purchase 
of  goods  from  them.  This  was  proper  evidence  under  the 
authorities.  Hertz  v.  Kaufman,  46  111.  App.  591;  Castle  v. 
Bullard,  23  How.  172.  Another  act  of  fraud  is  admissible 
to  prove  the  fraud  charged  where  the  evidence  shows  that 
the  two  acts  were  committed  in  pursuance  of  a  common 
purpose  to  defraud.  Johnson  v.  Beeney,  5  Bradw.  601; 
Hanchett  v.  Eiverdale  Distillery  Co.,  15  Id.  57;  Henderson 
V.  Miller,  36  111.  App.  232.  That  there  was  such  a  common 
purpose  in  this  case  is  justly  deducible  from  the  circum- 
stances proved  on  the  trial.  The  proof  of  fraud  is  not  lim- 
ited to  direct  evidence.  The  perpetrator  of  a  fraud  skulks 
in  the  dark  and  uses  indirect  agencies  to  accomplish  his  end, 
and  the  law  lays  hold  of  him  \vith  circumstances  and  infer- 
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ences  therefrom,  and  drags  him  from  his  covert,  and  com- 
pels him  to  make  restitution,  notwithstanding  his  vigorous 
protest  that  eye-witnesses  must  be  produced  before  he  can 
be  compelled  to  render  an  account. 

A  few  general  observations  in  this  connection  will  relieve 
us  from  the  necessit}^  of  sj^ecially  considering  many  of  the 
questions  which  have  been  presented  in  the  argument  of  the 
case. 

It  was  incumbent  on  appellees  to  prove  two  distinct  prop- 
ositions :  First,  that  the  father  bought  through  fraudulent 
representations,  relied  upon  by  the  vendors,  or  with  the  in- 
tention of  never  paying  for  the  goods;  and,  second,  that  the 
purchase  by  the  sons,  was  for  the  purpose  of  enabling  their 
father  to  defraud  his  creditors.  To  say  that  certain  evi- 
dence is  not  proper  on  the  question  of  fraud  in  the  purchase 
bv  the  sons  is  not  a  concession  that  the  court  erred  in  ad- 
mitting  it,  for  this  very  evidence  may  have  been  proper 
proof  of  fraud  in  the  purchase  from  appellees  such  as  would 
justify  a  rescission  of  the  contract  of  sale.  After  it  has 
been  determined  that  the  sale  by  appellees  to  the  father  can 
be  rescinded,  it  yet  remains  to  be  shown  that  the  goods  can 
be  taken  from  the  custody  of  the  sons  on  the  ground  of  a 
fraudulent  purchase  by  them  from  their  father.  If  evidence 
is  proper  for  one  purpose,  it  must  be  admitted  for  that  pur- 
pose, regardless  of  its  inapplicability  to  other  parts  of  the 
case. 

The  contention  that  the  court  erred  in  admitting  the  tes- 
timony of  A.  Levy  when  he  was  called  as  a  witness  by  coun- 
sel for  appellees  can  not  be  considered,  for  the  reason  that 
no  exceptions  to  any  ruling  of  the  court  in  admitting  this 
testimony  have  been  preserved  in  the  bill  of  exceptions. 
After  the  witness  had  given  part  of  his  testimony,  appellants 
objected  to  all  that  had  gone  before  and  to  all  that  might 
follow.  Under  the  practice  of  appellate  courts  in  such  cases, 
this  general  objection  can  not  be  considered. 

The  rulings  of  the  court  in  giving,  modifying  and  refusing 
instructions  have  been  subjected  to  the  usual  ordeal  of  crit- 
icism.   The   instructions,  when  oonsidered  together,  pre- 
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sented  the  law  with  reasonable  accuracy,  and  a  jiidofment  so 
well  fortified  by  the  evidence  as  is  the  one  in  this  record, 
should  not  be  reversed  for  technical  errors. 
The  judgment  is  affirmed. 


Western  Brewery  Company  v.  Marcellus  Meredith. 

1.  Instructions— /ncreowinflr  the  Measure  of  Proof, — An  instruction 
which  requires  the  plaintiff  to  prove  more  than  he  avers  in  his  declara- 
tion is  properly  refused. 

2.  Continuances— On  Amendment  of  the  Pleadings, — An  amend* 
ment  of  a  declaration  which  does  not  change  the  measure  of  proof,  is  no 
ground  for  a  continuance. 

Action  for  Personal  Injuries.— Api)eal  from  the  Circuit  Court  of  St. 
Clair  County;  the  Hon.  Alonzo  S.  Wildkrman,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1896.  Affirmed.  Opinion 
filed  September  5,  1896. 

TuKNEB  &  Holder,  attorneys  for  appellant. 

Jones  &  Blair  and  C.  H.  Patton,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  G«een  delivered  the  opinion  of 
the  Court. 

Appellee,  who  was  a  brakeman  at  the  time  he  was  injured, 
brought  this  suit  to  recover  damages  for  personal  injuries 
averred  to  have  resulted  from  appellant's  negligence.  He 
recovered  $3,000  damages,  for  which  suiri  and  costs  judg- 
ment was  entered,  to  reverse  which  appellant  took  this 

appeal. 

The  averments  charging  negligence  were  substantially  as 
follows:  That  plaintiff  was  a  brakeman  in  the  employ  of 
the  L.  E.  &  St.  L.  Consolidated  R.  R.  Co.,  and  in  the  neces- 
sary performance  of  his  duty,  was  on  top  of  a  moving  box 
car,  then  being  drawn  by  an  engine  along  and  over  a  certain 
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switch  track  of  said  railroad,  leading  into  the  premises  of 
defendant,  which  switch  track  had  theretofore  been  by  said 
railroad  company  constructed  for  the  accommodation  of  de- 
fendant and  at  its  request;  and  while  said  railroad  company, 
by  its  servants,  of  whom  plaintiff  was  one,  was  then  and 
there  rightfully  using  said  switch  track  in  switching  cars 
for  the  benefit  of  defendant,  and  while  plaintiff  was  thus 
upon  the  top  of  said  moving,  box  car,  in  the  discharge  of  his 
duties  as  such  brakeman,  exercising  all  ordinary  care  for 
his  personal  safety,  and  withotit  any  fault  or  negligence  on 
his  part,  or  on  the  part  of  his  co-employes,  or  said  railroad 
company,  plaintiff,  by  reason  and  because  of  the  willful,  care- 
less and  negligent  act  of  defendant,  *'  in  manner  and  form 
following :"  That  defendant, without  the  knowledge  or  con- 
sent of  plaintiff's  employer,  and  withoiit  the  knowledge  of 
plaintiff,  a  short  time  before  the  accident  hereinafter  men- 
tioned, had  constructed  an  iron  pipe  for  the  conveyance  of 
steam  from  its  engine  house  across  said  switch  to  the  main 
building  of  defendant,  and  said  pipe  was  carelessly  and  neg- 
ligently placed  over  and  across  said  switch  track  at  such  low 
elevation  that  it  was  impossible  ior  plaintiff  in  discharge  of 
his  duties,  while  on  the  top  of  the  box  car  as  aforesaid,  to  pass 
thereunder,  and  while  on  the  top  of  said  box  car  and  pass- 
ing thereunder,  and  without  knowledge  that  said  pipe  had 
been  placed  over  said  switch  track,  and  without  any  fault  or 
negligence  on  his  part,  and  while  acting  with  due  care  for 
his  personal  safety,  plaintiff  was  by  said  pipe,  so  as  aforesaid 
by  said  defendant  canelessly  and  negligently  constructed 
over  and  across  said  switch  track,  struck  and  knocked  off 
of  said  box  car,  and  thereby  caused  to  fall  to  the  ground, 
and  as  the  result  of  such  fall,  he  sustained  a  fracture  of  the 
hip,  which  has  caused  a  permanent  injury  and  rendered 
.  plaintiff  incompetent  to  perform  manual  labor,  and  one  of 
his  legs,  by  reason  of  the  said  fracture,  is  and  was  materially 
shortened.  The  evidence  justified  the  finding  that  appellant 
was  guilty  of  the  negligence  as  charged,  and  that  appellee, 
while  performing  a  necessary  duty  as  brakeman,  and  exer- 
cising due  care  for  his  personal  safety,  was   struck  and 
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knocked  otf  of  the  car  by  reason  of  the  steam  pipe  being  at 
such  a  low  elevation  as  to  cause  the  disaster.  The  evidence 
further  shows  that  this  pipe  had  been  so  placed  within  a 
week  or  ten  days  prior  to  the  injury,  and  appellee  had  no 
knowledge  that  it  was  there,  but  was  attending  to  his  duty 
at  the  brake,  approaching  the  pipe  with  his  back  toward 
it,  when,  on  rising  from  a  stooping  position,  he  was  struck 
and  thrown  from  the  top  of  the  car  to  the  ground,  thereby 
receiving  serious  injuries,  as  charged. 

The  damages  assessed  were'not  excessive,  and  we  find,  upon 
examination  of  the  record,  that  the  court  did  not  err  in 
refusing  to  instruct  the  jury  to  find  for  the  defendant,  or 
in  its  rulings  upon  the  admission  of  evidence.  Instructions 
No.  2  and  No.  S,  given  for  plaintiflF,  are  complained  of,  but 
the  jury  were  not  misled,  or  misinformed  as  to  the  law  by 
either  of  them,  but  were  told  in  No.  2,  if  they  found  from 
the  evidence  that  certain  facts  were  proved  they  should  find 
for  plaintiff.  These  were  facts  which,  if  true,  gave  plaint- 
iff the  right  to  recover,  and  were  averred  in  the  declaration. 

No.  3  was  proper  in  informing  the  jury  they  had  the 
right,  and  it  was  their  duty,  to  consider  all  the  facts  and 
circumstances  in  evidence  before  them,  touching  the  nature 
and  extent  of  plaintiff's  injuries,  if  any,  testified  about  by 
the  witnesses  in  the  case,  in  determining  the  amount  of  dam- 
ages, if  any,  the  plaintiff  is  entitled  to  recover. 

The  ruling  of  the  court  in  refusing  to  give  instructions 
three  and  four,  as  requested  by  defendant,  it  is  insisted  was 
erroneous,  but  the  word  willfully  was  used  in  each,  as  neces- 
sary to  be  proved  to  constitute  the  negligence  charged,  and 
said  instruction  four  required  the  jury  to  find  that  defend- 
ant, in  placing  the  pipe  across  the  track,  acted  willfully 
and  carelessly,  with  a  total  disregard  of  the  safety  of  em- 
ployes  in  placing  the  pipe  across  the  track  before  they 
could  find  defendant  guilty.  This  criticism  arises  from  a 
misapprehension  of  the  legal  construction  which  must  be 
given  to  the  declaration.  The  act  resulting  in  the  injury 
complained  of  is  thus  charged,  "  in  manner  and  form  follow- 
ing, that  is  to  say : "  here  follow  the  averments  as  to  the 
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constraDtion  of  sai  J  pip3  acrois  th3  traok,  and  tha*^  said  pipo 
Avas  ''so  carelesslf/  awl  negligentlu  placed  across  said  switch 
track "  as  to  knock  plaintiflf  oJEf,  and  that  he  was  by  said 
pipe,  by  defendant  "  carelessly  and  nejlljently  construcUd 
over  and  across  said  switch  track,  struck  and  knocked  oli 
said  car."  The  injury,  therefore,  is  not  charged  to  have  re- 
sulted from  a  willful,  but  merely  from  a  careless  and  negli 
gent  act.  Hence  the  word  "  willfully  "  ought  not  to  have 
been  inserted  in  said  refused  instructions,  as  that  would 
have  required  plaintiff  to  prove  more  than  Avas  averred.  It 
was  not  error  to  refuse  said  instructions  three  and  four. 
And  in  this  connection,  we  also  think  it  was  not  error  to 
refuse  to  continue  the  case  when  the  plaintiff  struck  out  the 
word  "  willful  "  from  the  declaration,  by  leave  of  the  court. 
This  word  appears  in  the. first  part  thereof,  but  as  above 
stated,  the  injury  was  not  charo^ed  to  have  resulted  from  a 
willful  act,  and  striking  the  word  out  did  not  change  the 
measure  of  proof.  Crist  et  al.  v.  Ray,  76  111.  204.  And 
no  good  reason  appears  why  the  judgment  should  be  re- 
versed.   It  is  therefore  afBrmed. 
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C.  C.  Presson  t.  J.  M.  Worthen  et  al. 

1.  Election  op  Rkmedibs— 12cpZet?in,  and  Suits  upon  Constables' 
Official  Bonds, — A  person  whose  property  is  unlawfuUy  taken  by  a  con- 
stable under  an  execution  may  recover  the  same  in  on  action  of  replevin, 
or  he  may  sue  upon  the  constable's  official  bond  for  damages,  as  he  may 
elect,  but  having  elected  to  sue  in  replevin  he  can  not  aftervvai'd  main- 
tain an  action  on  the  bond. 

Debt,  upon  a  cons»table*s  bond.  Appeal  from  the  County  Court  of 
Jackson  County;  the  Hon.  R.  J.  McElvain,  Judge,  presiding.  Hear.1 
in  this  court  at  the  February  term,  1896.  Affirmed.  Opinion  filed  Se^)- 
tember  5,  1896. 


William  A.  Schwartz,  attorney  for  appellant. 
W.  P.  LioHTFOoT,  attorney  for  appelleesr 
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Mr.  Justiob  Scofield  delivered  the  opinion  of  the 
Court. 

Appellee  Worthen,  a  constable,  having  an  execution 
against  J.  A.  Presson,  levied  the  same  upon  four  hogs  and 
a  box,  which  was  the  propertj^  of  appellant.  The  hogs  were 
recovered  by  appellant  in  an  action  of  replevin  before  a 
justice  of  the  peace.  The  box  was  not  found,  and  appellant 
did  not  seek  to  recover  the  value  thereof,  or  damages  for 
the  wrongful  taking  and  detention  of  the  property. 

Afterward  appellant  brought  an  action  on  the  constable's 
official  bond  for  the  recovery  of  these  items,  together  with 
damages  for  time  lost  and  expenses  incurred  in  the  prose- 
cution of  the  replevin  suit. 

After  the  evidence  had  been  heard,  appellees  made  a  mo- 
tion that  the  cause  be  dismissed,  on  the  ground  that  the 
judgment  in  the  replevin  suit  is  a  bar  to  an  action  on  the 
bond.  The  ruling  of  the  court  in  sustaining  this  motion  is 
assigned  for  error. 

Two  cases  are  cited  which  seem  to  support  the  ruling  of 
the  trial  court. 

In  Karr  and  White  v.  Barstow,  24  111.  680,  it  is  held  that 
a  plaintiff  who  recovers  his  goods  from  a  defendant  in  an 
action  of  replevin,  can  not  afterward  sue  the  defendant 
and  another  person  in  trespass  for  the  same  transaction, 
even  though  the  damages  awarded  in  the  replevin  suit  may 
not  have  been  collected. 

In  Savage  v.  French,  13  Bradw.  17,  it  is  held  that  a  judg- 
ment in  a  replevin  suit  is  a  bar  to  an  action  of  trespass  for 
the  taking  of  the  same  goods,  the  original  cause  of  action 
having  become  merged  in  the  judgment. 

If  an*  action  of  trespass  is  precluded  by  a  recovery  in  re- 
plevin, there  is  no  good  reason  why  the  same  rule  should 
not  be  applied  to  an  action  on  the  constable's  official  bond. 

In  answer  to  the  assertion  that  the  parties  are  not  the 
same,  it  is  sufficient  to  say  that  this  very  point  is  covered  by 
the  decision  in  Karr  and  White  v.  Barstow.  Ordinarily 
trespassers  may  be  sued  separately,  though  the  plaintiff  can 
have  but  one  satisfaction  of  his  demand.     But  in  the  Bar- 


Fourth  District — February  Term,  1896.  459 


Pre^Bon  v.  Worthen. 


stow  case  it  is  said  that  when  the  plaintiff  o&tains  the  goods 
in  the  replevin  suit  he  has  satisfaction,  even  though  he  may 
never  collect  the  damages,  and  he  can  not  afterward  bring 
an  action  of  trespass  against  the  replevin  defendant  and 
his  co-trespassers  for  the  same  transaction. 

In  answer  to  the  argument  that  an  action  on  the  bond 
should  be  allowed  for  the  reason  that  the  constable  himself 
may  be  insolvent,  it  may  be  said  that  the  same  arg:ument 
would  authorize  an  action  of  trespass  against  the  constable's 
solvent  co-trespassers.  The  law  does  not  permit  the  plaint- 
iff to  split  one  cause  of  action.  He  can  not  replevy  part  of 
the  property,  and  then  institute  another  replevin  suit  for 
another  part.  If  he  fails  to  secure  part  of  the  property 
under  the  writ,  he  must  recover  its  value  in  the  same  suit, 
or  be  barred  from  recovery  thereof.  The  agorrieved  party 
is  put  to  an  election  between  remedies,  and,  if  he  chooses 
replevin,  must  recover  his  damages  in  that  action.  In  an 
action  of  trespass,  he  may  recover  exemplary  damages,  but 
if  he  elects  'to  bring  replevin,  he  thereby  abandons  forever 
any  claim  for  exemplary  damages. 

On  the  other  hand,  there  is  no  item  of  damages  recover- 
able in  an  action  on  the  bond  which  may  not  be  allowed  in 
a  replevin  suit.  The  damages  which  may  be  assessed  in 
either  form  of  action  are  for  the  taking  and  detention  of  the 
property.  Damages  can  not  be  allowed  for  personal  ex- 
penses, or  for  attorne3^'8  fees.  Jones  v.  The  People,  19 
Bradw.  300;  Harris  v.  Eldred,  42  Vt.  39. 

The  cases  holding  that  a  trial  of  the  right  of  property  is 
no  bar  to  an  action  for  damages,  have  no  application  here, 
for  the  reason  that  such  a  proceeding  is  not  one  in  which 
damages  can  be  assessed,  or  to  which  the  officer  is  a  party. 

From  every  reasonable  point  of  view,  the  cases  above 
cited  apply,  as  well  to  an  action  on  the  constable's  official 
bond  as  to  an  action  of  trespass,  and,  on  the  authority  of 
those  cases,  the  ruling  of  the  lower  court  must  be  sustained. 

The  judgment  is  affirmed. 
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John  F.  Meixsell  w.  William  G.  Rich,  Jr. 

1.  Records— WTiere  They  Do  Not  Purport  to  Contain  all  the  EuU 
dence. — Where  the  record  iii  a  case  does  not  pui*port  to  contain  all  the 
evidence,  the  court  is  precluded  from  considering  issues  of  fact. 

2.  Abstracts— W/ien  Not  Sufficient. —The  court  will  not  feel  itself 
bound  to  decide  a  case  upon  an  absti'act  from  which  it  can  derive  no 
possible  benefit. 

RepleTin. — Appeal  from  the  Circuit  Court  of  Union  County;  the  Hon. 
Joseph  P.  Rob  arts,  Judge,  presiding.  Heard  in  this  coiirt  at  the 
August  term,  1895.    Affirmed.    Opinion  filed  September  5,  1806. 

CiioissER,  "Whitley  &  CnoissEB,  attorneys  for  appellant; 
Taylor  Dodd,  of  counsel. 

Karrakier  &  LiNGLE,  attomoys  for  appellee. 

Mr.  Justice  Sample  delivered  the  opimorr  of  the  Court. 

The  record  in  this  case  does  not  purport  to  contain  all  the 
evidence,  therefore  we  are  precluded  from  considering  the 
issue  of  fact.  James  v.  Dexter,  113  III.  656.  There  are  no 
instructions  printed  in  either  the  abstract  or  briefs.  As  was 
said  in  the  case  of  Johnson  v.  Bantock,  38  111.  p.  114,  "  Wo 
shall  not,  in  future,  feel  ourselves  bound  to  hear  or  decide 
causes  on  such  abstracts,  as  from  them  we  can  derive  no  pos- 
sible benefit."  Kelleker  v.  Tisdale,  23  111.  405;  Shackle- 
ford  V.  Bailey,  35  III.  388.  There  are  many  decisions  of 
the.  Appellate  Courts  of  like  purport.  Murray  v.  Gibson,  2 1 
III.  App.  4b8;  Fisher  v.  Ham,  24  III.  App.  601;  Harris  v. 
Rose,  26  111.  App.  237;  Richey  v.  Dunham,  50  III.  App. 
246.  The  other  errors  assigned,  so  far  as  we  are  permitted 
to  consider  the  same,  are  not  considered  well  taken.  The 
judgment  is  affirmed. 

Opinion  per  Curiam. 

A  rehearing  has  been  prayed  for  in  this  case  on  the  au- 
thority of  Gerke  v.  Fancher,  67  III.  App.  651. 
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In  the  Gerke-Fancher  case,  the  bill  of  exceptions  showed, 
by  direct  averment,  that  it  contained  ail  of  the  evidence,  and 
this  important  statement  was  omitted  from  the  transcript 
of  the  record  bv  reason  of  the  carelessness  of  the  clerk,  and 
without  negligence  on  the  part  of  the  appellant's  attorneys. 

In  the  case  at  bar  the  bill  of  exceptions  did  not  show 
that  it  contained  all  of  the  evidence,  and  the  clerk  did  not 
make  a  mistake  in  copying  it  into  the  transcript.  One  of 
appellant's  attorneys  assisted  in  comparing  the  transcript 
with  the  original  papers.  Another  had  the  transcript  in 
his  possession  for  four  days,  but  "  overlooked  knd  failed  to 
note  the  aforesaid  omission."  To  grant  a  reheaving  in  the 
face  of  these  facts  would  amount  to  an  encouragement  of 
carelessness  in  the  preparation  of  cases  for  this  court. 

Appellant's  counsel  are  not  relieved  from  the  effect  of 
the  insuflSciency  of  the  record,  by  the  fact  that  appellee's 
counsel  did  not  furnish  them  with  a  copy  of  their  brief  in 
conformity  with  our  rules. 

The  petition  for  a  rehearing  is  denied. 
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Bernard  lago^by  Annie  Brock^  his  Next  Friend^  y.  Selina 

lago. 

1.  Parties — Insane  Persons, — An  insane  person  can  not  be  a  com- 
plainant in  a  suit  for  divorce,  where  nothing  but  the  stains  of  the  parties 
is  involved,  for  the  reason  that  such  person  is  incapable  of  electing 
whether  he  will  remain  married  or  become  single,  and  no  person  can 
elect  for  him. 

2.  Practice — Writ  of  Error  a  New  Suit, — A  writ  of  error  is  a  new 
suit. 

3.  Children — Custody  of,  — ^The  custody  of  a  daughter  will ,  in  general, 
be  awarded  to  the  mother  in  proceedings  for  divorce,  but  the  court  has 
power  at  any  time  to  change  -such  custody,  should  there  be  cause  for  so 
doing. 

Bill  for  DlTorce.-— Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.  Writ  of  error  dismissed.  Opinion  filed  October 
22,  1896. 

M.  D.  Brown  and  Haley  &  O'Donnell,  attorneys  for 
plaintiflF  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  revei*se  a  decree  of  divorce. 

The  plaintiff  in  error  was  insane  when  the  suit  was  com- 
menced, and  has  so  continued  liitherto.  This  writ  is  prose- 
cuted by  a  next  friend.     No  property  is  involved.    There 
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is  a  daughter  of  some  dozen  years,  the  custody  of  whom  is 
awarded  to  the  defendant  in  error. 

A  motion  is  made  by  the  defendant  in  error  to  dismiss 
the  writ  of  error  upon  the  ground  that  the  plaintiff  in  error 
is  incapable  to  elect  whether  he  will  remain  married  or 
become  single,  and  no  person  can  elect  for  him.  That, 
being  insane,  he  could  not  have  been  complainant  in  a  suit 
for  divorce,  is  settled.    Bradford  v.  Abend,  89  111.  78. 

The  reason  for  so  holding  is  that  an  insane  person  is 
incapable  to  elect.  And  yet  the  court  held  that  a  bill  by 
the  conservator  of  the  insane  wife,  to  set  aside  a  decree  of 
divorce  entered  in  a  suit  in  which  she  was  complainant, 
would  lie.  To  such  a  bill  it  would  seem  that  capacity  to 
elect  was  as  necessary  as  to  an  original  bill  for  a  divorce. 
The  case  does  not  show  whether  any  property  interests  were 
involved  or  not,  but  unless  there  had  been,  there  could  have 
been  no  conservator  of  the  insane  wife.  Sec.  1,  Ch.  86, 
K.  S. 

•  Hert^  there  is  absolutely  nothing  at  stake  but  the  union 
of  the  persons. 

The  custody  of  the  daughter  is  with  the  defendant  in 
error,  with  or  without  a  divorce.  There  is  nobody  else  to 
take  care  of  the  child ;  nature  devolves  that  care  upon  the 
mother.  With  the  decree  of  divorce  in  force,  the  court 
which  granted  it  may  at  any  time  change  that  custody, 
should  there  be  cause  for  so  doing.     Sec.  18,  Ch.  40,  R.  S. 

This  writ  of  error  is  a  new  suit.  Eoberts  v.  Fahs,  82 
111.  474. 

To  commence  it,  somebody  must  elect,  and  that  the 
plaintiff  in  error  can  not  do.  And  we  hold  that  nobody 
else  can  do  it  for  him,  as  nothing  is  involved  except  the 
iftatiis  of  the  parties. 

This  writ  is  therefore  dismissed,  at  the  cost  of  Annie 
Brock,  who  sued  it  out  as  next  friend  of  the  plaintiff  in 
error.    4  Am.  &  Eng.  Ency.  of  Law,  318. 

Writ  dismissed. 
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Max  liklcel  y.  John  York  and  Murdock  Campbell. 

1.  Party  Walls — Injuries  by  the  FaJling  of. — Where  a  party  wall, 
standing  upon  the  premises  of  two  adjacent  owners,  is  the  property 
of  both,  neither  can  recover  of  the  other  for  any  act  of  negligence  which 
is  a  mere  omission. 

2.  Same— r/ifi  Property  of  the  Person  upon  Whose  Premises  They 
Stand. — Where  a  party  wall  is  erected  upon  a  division  line,  that  part  of 
the  wall  which  stands  upon  the  premises  of  the  adjacent  owner  becomes 
his  property,  unless  there  is  something  in  the  contract  under  which  it  is 
erected  to  the  contrary,  and  the  fact  that  the  contract  provides  that  be- 
fore the  adjacent  owner  shall  make  any  use  of  such  wall  he  shall  pay  to 
the  party  erecting  the  same  one  half  of  the  value  thereof,  does  not  idter 
the  case. 

Action  for  Damages,  sustained  by  the  falling  of  a  party  wall.  Error 
to  the  Circuit  Ck)urt  of  Cook  County;  the  Hon.  Frank  Baker,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  October  22,  1896. 

Moses,  Pam  &  Kennedy,  attorneys  for  plaintiff  in  error, 
contended  that  the  effect  of  the  contract  in  evidence  is  that 
it  gave  license  to  the  defendant  in  error  York,  to  use  a  cer- 
tain portion  of  the  plaintiff  in  error's  land  for  the  purpose 
of  constructing  a  wall,  the  wall  only  becoming  a  party  wall, 
for  any  purpose,  when  the  other  party  pays  his  portion  of 
the  cost,  in  accordance  with  the  terms  of  the  contract. 

Under  the  law,  the  north  wall  of  the  York  building,  not 
having  been  used,  or  the  price  thereof  paid  by  plaintiff  in 
error  was  the  sole  and  exclusive  property  of  the  defendant 
in  error  York.  Brown  v.  McKee,  57  N.  Y.  684;  Masson's 
Appeal,  70  Pa.  St.  26,  30;  Glover  v.  Mersman,  4  Mo.  App. 
90;  Gorham  v.  Gross,  117  Mass.  44^2;  125  Mass.  232;  Cole  v. 
Hughes,  54  N.  Y.  444;  Burlock  v.  Peck,  2  Duer,  90;  Gibson 
v.  Holden,  115  111.  199,  206,  207;  Tomblin  v.  Fish,  18  111. 
App.  439;  Ray  on  Negligence  of  Imposed  Duties,  206. 

The  sale  of  the  half  of  the  wall  does  not  occur,  nor  the 
title  to  it  pass,  until  the  payment  is  made  under  the  con- 
tract. Gibson  v.  Holden,  115  111.  199;  Behrens  v.  Hoxie,  26 
111.  App.  417. 


First  District — October  Teum,  1896.       4G5 

Mickel  V.  York. 

AfoRA.N,  Kra.u8  &  Ma.y£k  aiid  Kerr&  Barr,  attorney's  for 
Jotia  York,  defendant  in  error,  contended  that  the  title  to 
one-half  of  the  wall  in  question  was  in  plaintiff  and  Annie 
Pitzele,  therefore  no  action  could  be  brought  by  plaintiff  in 
error  against  York,  the  owner  of  the  other  half  of  the  wall. 
Gibson  v.  Holden,  1 15  111.  199;  Behrens  v.  Hoxie,  26  111.  App. 
417;  Orman  v.  Day,  5  Fla.  385;  Cole  v.  Hughes,  54  N.  Y. 
444;  Klauder  v.  McGrath,  35  Pa.  State  128;  Insurance  Co. 
V.  Werlein,  42  La.  An.  1046;  JSTegus  v.  Becker,  38  N.  E. 
Rep.  290  (N.  Y.  Ct.  of  Appeals). 

The  building  being  destroyed,  so  that  the  wall  became 
ruinous,  the  rights  of  the  parties  were  as  fixed  by  the  com- 
mon law,  and  were  not  covered  by  the  party  wall  agreement; 
I  therefore  there  was  no  obligation  on  Mr.  York  to  restore 

his  building  so  as  to  protect  the  wall.  Sherred  v.  Cisco,  4 
Sandf.  480;  Partridge  v.  Gilbert,  15  K  Y.  601;  Heartt  v. 
Kruger,  24  N.  E.  Rep.  841;  Antomarchi's  Ex.  v.  Russell,  63 
Ala.  356;  Huck  v.  Flentye,  80  111.  258;  Hoffman  v.  Kuhn, 
57  Miss.  746;  Crawshaw  v.  Sumner,  56  Mo.  517. 

RuNMBLLS  &  BuRRY  and  Ros9  &  Todd,  attorneys  for  de- 
fendant in  error  Campbell. 

Mr.  Justice  "Waterman  delivered  the  opinion  of  tee 
Court. 

On  the  8th  of  May,  1892,  the  plaintiff  in  error.  Max 
Mickel,  and  his  sister,  Annie  Pitzele,  were  the  owners  of  a 
lot  in  the  city  of  Chicago,  adjacent  to  one  owned  by  defend- 
ant in  error  John  York,  and  on  that  day  the  respective 
parties,  York  being  the  party  of  the  first  part,  entered  into 
a  party  wall  agreement  containing,  among  others,  the  fol- 
lowing provisions : 

"  It  is  hereby  mutually  agreed  by  the  said  parties,  in  con- 
sideration of  the  premises,  that  the  said  party  of  the  first 
part  may  so  build  and  erect  a  party  wall  twenty  and  six- 
teen inches  in  thickness,  on  the  north  side  of  the  said  lot  of 
the  party  of  the  first  part,  that  the  center  of  said  party  wall 
shall  be  on  the  division  line  of  the  said  lots  hereinbefore 
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mentioned  of  the  said  parties  of  the  first  and  second  parts, 
respectively." 

"  And  this  indenture  further  witnesseth :  That  the  said 
party  of  the  first  part  does  hereby  covenant,  promise,  grant 
and  agree  that  the  said  party  of  the  second  part,  their  heirs 
and  assigns,  shall  and  may  at  all  times  hereafter  have  the 
full  and  free  liberty  and  privilege  of  joining  to  and  using 
the  said  partition  above  mentioned,  as  well  below  and 
above  the  surface  of  the  ground,  and  along  the  whole  length 
or  any  part  of  the  length  thereof,  any  building  which  he  or 
they  or  any  of  them  may  desire  or  have  occasion  to  erect, 
on  the  said  lot  of  the  party  of  the  second  part,  and  to  sink 
the  joists  of  such  building  or  buildings  into  the  said  parti- 
tion to  the  depth  of inches,  and  no  further.  Pro- 
vided, always,  nevertheless,  and  on  this' express  condition, 
that  the  said  party  of  the  second  part,  their  heirs  and  as- 
signs, as  aforesaid,  before  proceeding  to  join  any  building  to 
the  said  partition  wall,  and  before  making  aAy  use  thereof, 
or  breaking  into  the  same,  shall  pay  or  secure  to  be  paid 
unto  the  said  party  of  the  first  part,  his  heirs  and  assigns 
aforesaid,  the  full  moiety  or  one-half  part  of  the  value  of 
said  party  wall,  or  so  much  thereof  as  shall  be  joined  to  or  used 
as  aforesaid,  which  value  shall  be  the  cost  price  at  the  time 
when  such  wall  is  to  be  used  by  the  said  party  of  the  second 
part,  as  fixed,  estimated  and  assessed  by  three  disinterested 
mason  contractors." 

**  And  the  said  parties  further  agree  and  covenant  that  if 
it  shall  hereafter  become  necessary  to  repair  or  rebuild  the 
whole  or  any  portion  of  the  said  party  wall  or  walls,  the  ex- 
pense of  such  repairing  or  rebuilding  shall  be  borne  equally 
by  them,  their  respective  heirs  and  assigns,  as  to  so  much 
and  such  portions  of  said  walls  as  the  said  parties,  their 
heirs  and  assigns,  shall  or  may  use  jointly." 

"  It  is  further  mutually  agreed  between  the  said  parties, 
this  agreement  shall  be  perpetual,  and  at  all  times  be  con- 
strued as  a  covenant  running  with  the  land." 

York,  after  this  contract  was  made,  proceeded  to  build 
the  party  wall  and  to  construct  a  building  upon  his  prop- 
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erty,  which  was  used  and  occupied  by  him  until  the  10th  of 
January,  1893,  when  it  was  destroyed  by  fire.  The  party 
wall  was  left  standing,  but  in  so  dangerous  a  condition  that 
on  the  19th  of  January,  1893,  the  commissioner  of  public 
works  of  the  city  of  Chicago  notified  York  to  have  the  wall 
of  the  building  taken  down  at  once. 

On  the  18th  of  January,  1893,  Max  Mickel  and  Annie 
Pitzele  joined  in  a  written  notice  to  York  to  either  pull 
down  the  wall  or  to  secure  it  so  as  to  avoid  any  impending 
or  possible  danger,  loss  or  damage  resulting  from  its  unsafe 
condition. 

On  the  20th  of  January,  1893,  the  wall  was  blown  over 
and  upon  two  buildings  owned  by  the  plaintiff  in  error  and 
his  sister,  crushing  the  buildings  completely. 

Plaintiff  in  error  brought  suit  against  defendants  in  error, 
and  a  trial  was  had,  upon  which  the  foregoing  facts  ap- 
peared without  dispute.  The  court  instructed  the  jury  to 
find  a  verdict  in  favor  of  the  defendant,  and  on  such  ver- 
dict the  court  entered  judgment. 

It  is  insisted  by  plaintiff  in  error  that  the  wall,  at  the 
time  it  fell,  was  owned  by  York,  while  he  insists,  as  was  the 
view  taken  by  the  court  below,  that  the  wall  was  from  the 
time  of  its  completion  the  property  of  all  of  the  parties  to 
the  contract;  that  York  owned  so  much  of  the  wall  as  rested 
upon  his  lot,  with  an  easement  in  the  remaining  portion,  and 
that  Mickel  and  his  sister  owned  all  of  the  wall  which  rested 
upon  their  lot,  with  an  easement  in  that  portion  of  the  wall 
which  was  upon  the  lot  of  York. 

The  rule  of  law  is,  that  whatever  structures  of  a  perma- 
nent nature  are  erected  upon  the  real  property  of  another, 
become,  by  such  erection,  the  property  of  the  person  upon 
whose  realty  they  stand.  Unless,  therefore,  there  is  some- 
thing in  the  party  wall  contract  under  consideration,  chang- 
ing the  rights  which  otherwise,  by  the  erection  of  this  wall, 
the  respective  parties  acquired,  we  must  conclude  that  the 
contention  of  the  defendant  in  error  York,  as  to  the  own- 
ership of  this  wall,  is  correct. 

The  contract  provides  that  Mickel  and  his  sister,  "  their 
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heirs  and  assigns,  before  proceeding  to  join  any  building  to 
the  wall,  and  before  making  any  use  thereof,  or  breaking 
into  the  same,  shall  pay,  or  secure  to  be  paid  unto  York,  his 
heirs  and  assigns,  the  full  moiety  or  one-half  part  of  the 
value  of  the  wall,  or  so  much  thereof  as  shall  be  joined  to 
or  used,  which  value  shall  be  the  cost  price  at  the  time 
when  such  wall  is  to  be  used  bv  "  Mickel  and  his  sister. 

Such  arrangement  as  to  the  time  at  which  and  manner  of 
ascertaining  the  amount  that  plaintiff  in  error  was  to  pay 
before  making  any  use  of  said  wall,  did  not  affect  the  title 
which  he  had  in  and  to  the  permanent  structure  erected 
upon  his  premises.  By  virtue  of  an  arrangement  made  by 
plaintiff  in  error  with  defendant  in  error  York,  a  party 
wall  was  built  resting  equally  upon  their  respective  lots. 
The  portion  of  such  wall  being  a  permanent  structure  rest- 
ing upon  the  lot  of  plaintiff  in  error,  belonged  to  him  as 
part  of  his  realty.  How  he  was  to  pay  for  it,  in  no  way 
affected  his  title  thereto,  the  effect  of  the  contract  in  this 
regard  being  merely  that  he  had  not  a  right  to  use  the  wall 
until  he  had  made  payment  in  accordance  with  his  contract. 
Washburn's  Easements  and  Servitudes,  4th  Ed.,  pp.  600  to 
624;  Gibson  v.  Holden,  115  111.  199;  Klauder  v.  McGrath, 
35  Pa.  St.  128;  Behrens  v.  Hoxie,  26  111.  App.  417;  Orman 
V.  Day,  5  Fla.  385;  Cole  v.  Hughes,  54  K  Y.  444. 

The  wall  being,  as  it  was,  the  property  of  both  plaintiff 
in  error  and  defendant  in  error  York,  neither  can  recover 
from  the  other  for  any  act  of  negligence  which  was  a  mere 
omission.  The  case  is  entirely  different  from  what  it  would 
be,  had  the  falling  of  the  wall  injured  the  property  of  a 
third  party.  If  the  wall,  as  is  contended  by  plaintiff  in 
error,  was  in  a  dangerous  condition,  then  it  was  a  nuisance 
which  he  might  have  proceeded  to  have  removed.  Schile 
V.  Brokhaus,  80  N.  Y.  614. 

It  is  also  urged  that  the  wall  was  weakened  by  an  inter- 
ference therewith  by  York  after  the  fire,  and  that  in  con- 
sequence of  such  weakening  it  fell.  It  is  sufficient  in  refer- 
ence to  this  to  say  that  there  is  no  count  in  the  declaration 
asking  for  a  recovery  upon  such  ground. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Mb.  Presiding  J  usticb  Shepard,  dissenting. 

As  I  view  the  contract  between  the  parties,  it  amounted 
to  a  license  to  York  to  erect  one-half  of  the  wall  in  question 
upon  the  lot  of  Mickel  and  Pitzele,  with  a  privilege  to  the 
latter  to  use  and  own  the  same  jointly  with  York  upon  pay- 
ing one-half  its  value  at  the  time  when  it  should  be  desired 
by  them  to  use  it,  and  my  opinion  is  that  until  such  time  as 
it  should  be  valued  and  paid  for,  the  title  to  the  whole  wall 
remained  in  York. 


H.  W.  Rokker  v.  Isaac  Stephenson. 

1.  Questions  OF  Fact — Weight  of  Evidence. — ^Wben  a  case  involves 
only  questions  of  fact  and  there  is  no  such  preponderance  of  evidence  in 
favor  of  the  unsuccessful  party  as  to  warrant  a  reversal  of  the  finding, 
it  must  be  affirmed. 

CoTenant  upon  a  Written  Lease.— Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  October 
22,  1896. 

MoCaetney  &  GiDDiNos,  attorneys  for  plaintiff  in  error. 

In  trials  by  the  court  the  general  rule  is  that  the  decision 
will  be  reversed  or  affirmed  by  the  same  ruleswhich  govern 
when  the  facts  are  tried  by  a  jury.  Field  v.  C.  &  R.  I.  E. 
R.  Co.,  71  Ul.  461. 

Otib  H.  "Waldo,  attorney  for  defendant  in  error. 

Mb.   Justiob  "Waterman  deliyebed  the  opinion  of  the 

COUBT. 

Only  a  question  of  fact  is  involved  in  this  case,  viz.: 
Whether  plaintiff  in  error  signed  a  lease,  for  rent  accrued 
under  which,  judgment  has  been  rendered  against  him. 

We  have  carefully  examined  the  testimony  given  upon 
the  trial,  and  are  of  the  opinion  that  there  is  no  such  pre- 


470  Appellate  Courts  op  Illinois. 

Vol.  66.]  Jacobson  t.  Bank  of  Commerce. 

ponderance  of  evidence  in  favor  of  the  defendant  below, 
as  would  warrant  a  reversal  of  the  finding  of  the  court.  In 
saying  this,  we  bear  in  mind  that  the  judge  before  whom 
the  cause  was  tried  had  an  opportunity  for  comparing  the 
admittedly  genuine  signature  of  plaintiff  in  error  with  that 
disputed,  which  we  have  not.  Brobston  v.  Cahill,  64  111. 
366. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Eli  Jacobson  et  aL  v.  Bank  of  Commerce. 

1."  Banks  and  Banking — Checks  cu  Transfers  of  Amounts  on  De- 
posit,— A  check  drawn  by  a  depositor,  operates  at  the  time  it  is  giTen 
as  a  transfer  to  the  drawee  of  so  much  of  the  amount  standing  to  the 
credit  of  the  depositor,  independent  of  the  will  of  the  bank. 

2.  Same — Priority  Between  Different  Checkholders, — As  between  dif- 
ferent checkholders  the  one  who  first  presents  his  check  for  payment  is 
entitled  to  priority,  at  least  if  the  bank  has  no  notice  of  any  prior  check 
outstanding. 

8.  8AME^When  the  Drawer  has  not  fSvfficietit  Fiinds  on  Deposit.— 
A  bank  is  under  no  obligation  to  pay  anything  on  a  check  to  the  drawee* 
when  the  drawer  has  not  sufficient  money  on  deposit  to  his  credit  to  pay 
the  check  in  full,  and  no  recovery  can  be  had  by  the  drawee. 

Assainpslt,  on  a  check.  Error  to  the  Superior  Ck)urt  of  Cook  County; 
the  Hon.  Nathaniel  C.  Sears.  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  October  22,  1896. 

MosKs,  Pam  &  Kennedy,  attorneys  for  plaintiffs  in  error. 

Fblsenthal  &  D'Anoona,  attorneys  for  defendant  in 
error. 

Mk.  Justice  Gary  delivebed  the  opiniok  of  the  Court. 

July  28,  1892,  the  bank  had  to  the  credit  of  one  Harr\" 
Simon  $546.85.  The  day  before,  Simon  had  given  to  the 
plaintiffs — here  and  below — his  check  for  $252.36,  which 
was  presented  for  payment,  and  payment  refused  on  the 
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29th  of  that  month.  On  the  28th  the  bank  had  refused  to 
pay  other  checks  of  Simon  to  the  amount  of  $465.  We 
assume  that  the  reason  for  such  refusals  on  the  2Sth  was 
insufficient  to  justify  the  bank. 

The  bank  had  charged  to  Simon  a  note,  not  due,  of 
greater  amount  than  the  balance  to  his  credit,  and  the 
checks  were  presented  after  such  charge. 

A  suit  against  the  bank  on  one  of  those  checks  presented 
on  the  28th — such  check  being  for  $375 — ^is  pending. 

The  position  of  the  plaintiffs  is  that  their  check  operated 
at  the  time  it  was  given  as  a  transfer  to  them  of  so  much 
of  the  amount  standing  to  the  credit  of  Simon.  As  against 
other  claims  subject  to  prior  equities,  e,  g.^  garnishments, 
that  seems  to  be  the  law  in  this  State.  Bank  of  America  v. 
Indiana  Banking  Ass'n,  114  111.  483. 

But  as  between  different  checkholders,  the  one  who  first 
presents  his  check  is  entitled  to  priority,  at  least  if  the 
bank  has  no  ndtice  of  any  prior  check  outstanding. 

We  are  referred  to  no  case  in  which  priorities  among 
check-holders  has  been  the  question,  but  in  the  very  nature 
of  the  banking  business  the  rule  must  be  ^'  first  come,  first 
served." 

The  check  for  $375  is,  therefore,  entitled  to  priority  over 
the  one  held  by  the  plaintiffs.  Nor  can  the  plaintiffs  have 
any  advantage  by  the  wrongful  refusal — if  it  was  wrongful 
— of  the  bank  to  pay  that  check  of  $375.  Its  effect  in  reni 
to  transfer  so  much  of  the  fund  on  deposit  is  independent  of 
the  will  or  act  of  the  bank.  Deducting  that  $375,  not 
enough  of  the  deposit  remained  to  pay  the  check  of  the 
plaintiffs;  and  the  bank  was  not  required  to  pay  anything, 
unless  it  had  the  funds  to  paj'^  in  full.  Coates  v.  Preston, 
105  111.  470. 

The  judgment  is  afbmed. 
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William  M.  B.  Tose  t.  Josiah  Cratty  et  al. 

1.  Voluntary  Assionments.  —Remmxil  of  the  Assignee  by  the  County 
Court, — A  Ck)unt7  Court  can  remove  an  assignee  only  for  statutory 
causes. 

2.  Appellate  CJourt  Practice.— IFTierc  a  Cause  Will  Not  he  Re- 
manded,— Where  there  is  no  longer,  in  the  court  below,  anything  to 
which  a  remand  of  a  cause  can  attach,  the  court  will  not  remand  it*  in 
case  of  a  roTersaL 

Error,  to  the  Ck>unty  Court  of  Cook  County;  the  Hon.  Charles  H. 
DONELLY,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1896.    Beversed.    Opinion  aied  October  22,  1896. 

Whitehead  &  Stokhb,  attorneys  for  plaintiff  in  error. 

E.  M.  AsHCRAFT  and  Thomas  Cratty,  attorneys  for  de- 
fendant in  error. 

The  act  of  1877  stripped  the  assignee  in  insolvency  of 
his  common  law  character.  He  is  no  longer  a  trustee  in 
the  sense  that  term  is  used  in  the  older  cases.  He  is  an 
oflBcer  of  the  court,  the  right  arm  of  the  court,  with  power 
and  obligations  and  character  strictly  analogous  to  those  of 
a  receiver.  Freydendall  v.  Baldwin,  103  111.  325;  Davis  v. 
Chicago  Dock  Co.,  129  III.  180, 193,  194. 

The  removal  of  a  receiver  rests  in  the  sound  discretion  of 
the  court  and  is  not  reviewable  by  appeal  or  writ  of  error. 
High  on  Receivers,  2d  Ed.,  Sec.  825;  20  Am.  and  Eng.  Enc. 
of  Law,  225,  and  cases  cited. 

Me.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Since  this  case  was  docketed  in  this  court,  it  has  lost  all 
practical  importance. 

The  writ  of  error  was  sued  out  to  review  an  order  of  the 
County  Court,  removing  an  assignee  under  an  assignment  for 
the  benefit  of  creditors  for  causes  alleged,  other  than  those 
for  which  the  statute  provides — in  section  12  of  the  act  of 
1877  concerning  voluntary  assignments — that  an  assignee 
may  be  removed  by  that  court. 
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But  since  the  writ  was  sued  out  all  the  creditors  have 
been  paid,  all  the  property  disposed  of,  and  all  proceedings 
in  the  County  Court  ended.  There  is  no  longer  in  that  court 
anything  to  which  a  remand  of  this  cause  could  attach.  Un- 
der such  circumstances^  we  content  ourselves  with  saying 
that  a  County  Court  can  remove  an  assignee  only  for  statu- 
tory causes.     Munroe  v.  People,  102  111.  406. 

The  order  is  reversed  at  the  costs  of  the  defendants  in 
error,  but  without  remanding  anything  anywhere. 


Niewton  Jackson  t.  G.  W.  Bloom. 

1.  Promise — Without  a  Consideration^  Void,— A.  promise  without 
a  consideration,  to  pay  a  debt,  is  unavailing,  and  no  recovery  can  be 
had  thereon. 

2.  TriaJj  by  the  Couut— Exceptions, — Where  a  cause  is  tried  by  the 
court  without  a  jury,  and  no  exception  is  preserved  in  a  biU  of  excep- 
tion to  the  finding  of  the  court,  the  finding  wiU  be  affirmed  in  the 
Appellate  Court 

Assumpsit,  for  goods  sold  and  delivered.  Appsal  from  the  Ck>unty 
Court  of  Cook  County;  the  Hon.  Orbin  N.  Carter.  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  October  22,  1896. 

Kblsey  &  Lazarus,  attorneys  for  appellant. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  has  filed  no  brief,  and  we  copy  from  the 
brief  of  the  appellant  a  statement  of  facts  as  follows : 

"In  the  fall  of  1892,  the  plaintiff,  Jackson,  shipped  lum- 
ber and  shingles  to  C.  G.  James,  at  Harvey,  Illinois,  to  be 
disposed  of  by  him.  James  was  a  builder,  and  put  part  of 
the  lumber,  about  $180  to  $200  worth,  into  a  house  which 
was  being  built  iov  Bloom  in  North  Harvey,  and  caused  to 
be  drawn  and  delivered  on  defendant  Bloom's  lots  and  into 
Bloom's  possession  in  Harvey,  lumber  to  the  amount  of 
$300.    In  December  Jackson  went  to  Harvev  and  saw  James 
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and  they  figured  up  the  amount  of  lumber  which  went  into 
the  house  and  the  amount  that  haCd  been  drawn  and  delivered 
to  Bloom  on  his  lots,  and  found  that  it  amounted  to  $492, 
and  thereupon  James  gave  Jackson  a  statement  in  writing 
to  Bloom  containing  the  amount  of  the  lumber  and  that  it 
amounted  to  $492,  and  that  any  arrangement  that  Jackson 
should  make  with  Bloom  would  be  satisfactory. 

Jackson  took  the  paper  and  went  to  Bloom  and  handed 
it  to  him  and  talked  with  him  about  it,  and  Bloom  paid  him 
$50  on  it  and  told  him  he  was  going  to  get  some  money 
from  Wisconsin  about  January  1st,  and  would  pay  him  the 
balance  about  that  time;  Jackson  called  on  Bloom  again 
about  January  1st,  and  Bloom  gave  him  his  note  for  $150. 
Jackson  saw  him  two  or  three  times  after  that,  and  he 
claimed  there  was  some  little  misunderstanding  between 
James  and  himself;  that  he  wanted  that  fixed,  then  he  would 
pay  the  balance.  That  afterward  Mr.  Lazarus,  one  of 
Jackson's  attorneys,  presented  the  paper  to  Bloom,  and 
Bloom  said  he  was  not  in  a  position  at  that  time  to  do  any- 
thing; that  his  expenses  were  heavy.  He  wanted  to  see  his 
men  and  talk  with  them. 

Afterward,  October  20,  1893,  Bloom  wrote  to  Jackson 
that  if  he  could  see  Jackson  they  might  compromise  their 
matters  and  settle  it,  and  asked  Jackson  to  meet  him  some- 
where by  themselves  and  they  would  see  what  they  would 
do." 

On  this  state  of  facts  the  appellant  had  no  case.  The  ap- 
pellee had  bought  nothing  from  the  appellant,  and  there 
was  no  consideration  for  any  promise  by  the  appellee  to  pay 
anything. 

No  release  of  James — no  promise  of  forbearance  to  him 
— ^is  in  the  case;  and  the  "  statement  in  writing  "  bears  no 
resemblance  to  a  bill  of  exchange,  of  which  a  parol  accept- 
ance would  be  binding. 

The  abstract  shows  that  the  lumber  was  billed — ^in- 
voiced— to  James,  and  that  he  was  building  for  the  appellee, 
under  some  contract  to  build  five  houses.  James  was  not 
an  agent  to  sell  lumber  for  the  appellant,  but  a  purchaser 
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from  him;  nor  did  he  sell  lumber  to  the  appellee,  but  used 
it  in  the  perfonnance  of  a  building  contract  with  him. 

But  aside  from  all  the  foregoing,  the  case  was  tried  by 
the  court  without  a  jury,  and  resulted  in  a  finding  and 
judgment  for  the  appellee,  Avithout  any  exception  preserved 
by  the  appellant — at  least  so  far  as  the  abstract  shows. 

The  judgment  is  affirmed. 

Mb-  Justice  Wa^terman. 

I  assent  to  the  affirmance  for  the  reason  last  stated. 


United  Shirt  &' Collar  Co.  et  al.  t.  Manascha  Pitzile 

et  aL 

1.  Equtty  Practice— JE2rcep*ion«  to  a  Master's  Jtepor^.— Exceptions 
to  a  xna8ter*s  report  are  proper  only  where  the  master  has  come  to  an 
erroneous  conclusion  upon  some  matter  referred  to  him  to  ascertain  and 
decide  and  to  report  upon  as  the  immediate  subject  of  the  reference. 

In  Equity. — ^BiU  for  relief.  Error  to  the  Circuit  Court  of  Cook  County ; 
the  Hon.  Mtjbbay  F.  Tulet,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.    Opinion  filed  October  22,  1896. 

Crattt  Bros.,  Jarvis  &  Cleveland,  attorneys  for  plaint- 
iffs in  error,  contended  that  where  the  defendant  has  equi- 
ties arising  out  of  the  snbject-raatter  of  the  original  bill  as 
to  which  he  is  entitled  to  affirmative  relief,  he  must  file,  to 
acquire  such  relief,  a  cross-bill.  And  that  as  a  rule  a 
court  of  equity  will  adjust  the  rights  and  interests  of  all 
parties  to  the  suit  in  the  subject-matter.  Quick  v.  Lemon, 
105  111.  578,  585;  Howe  v.  South  Park  Commissioners,  119 
111.  101,  113;  Tarleton  v.  Vietis,  1  Gill.  470;  Mason  v.  Mc- 
Girr,  28  111.  322;  White  v.  White,  103  111.  438, 440;  Ballance 
V.  Underbill,  3  Scam.  453,  461;  Edwards  v.  Helm^  4  Scam. 
142, 146;  McConnell  v.  Smith,  23  111.  611. 

Moses,  Pam  &  Kennedy,  attorneys    for    defendants  in 
error. 
It  is  alleged  in  the  pleadings  filed  in  this  case  that  on 
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June  8,  1892,  the  United  Shirt  &  Collar  Co.  obtained  judg- 
ment against  Manascha  Pitzile  for  $69.75  and  costs,  and 
Abraham  Beilman  and  Lipman  Hess,  partners,  obtained 
judgment  against  said  Pitzile  for  $139.94  and  costs.  The 
pleadings  also  set  forth  that  each  of  said  judgments  was  ob- 
tained in  the  Superior  Court  of  Cook  County,  and  that  on 
the  day  following  their  rendition  executions  were  issued  on 
each  to  the  sheriff  of  Cook  county,  wherein  the  said  Pitzile 
then  resided,  and  that  said  executions,  after  demand  being 
made  thereon,  were  returned  at  the  end  of  ninety  days, 
'  niUla  honaj  by  said  sheriff.  On  May  8,  1894,  said  Pitzile 
acquired  title  by  sheriff's  deed  to  real  estate  in  Cook  county, 
formerly  owned  by  one  Kratzenberg,  against  whom  Pitzile 
had  obtained  judgment.  Kratzenberg  filed  a  bill  in  equity 
to  set  aside  said  sheriff's  deed  and  recover  title  to  said  prop- 
erty, making  appellants  and  said  judgment  creditors  parties 
defendant  thereto;  the  judgments  against  Pitzile  being 
liens  on  the  real  estate  acquired  by  him  under  said  sheriff's 
deed.  The  judgment  creditors  answered  said  bill,  and  also 
filed  a  cross-bill,  making  Kratzenberg  and  Pitzile  defendants 
thereto,  alleging  the  obtaining  of  said  judgments  and  issu- 
ance of  execution  thereon  and  return  thereof  nulla  bona; 
also  that  their  judgments  were  liens  on  the  interest  or  title 
of  said  Pitzile;  that  said  Pitzile  had  neither  property  nor 
assets,  except  his  interest  in  said  land  or  his  judgment 
against  Kratzenberg,  and  prayed  that  cross-complainants' 
rights  be  protected,  and  if  said  sheriff's  deed  be  set  aside  and 
Pitzile  divested  of  title,  Kratzenberg  be  decreed  to  pay  cross- 
complainants  the  amounts  of  Pitzile's  judgment  against 
Kratzenberg,  the  same  to  be  applied  in  payment  of  cross-com- 
plainants' judgments  against  Pitzile,  and  prayed,  generally, 
for  other  and  further  relief.  The  cross-bill,  being  at  issue 
by  answers  and  replications,  was  referred  with  the  original 
bill  to  a  master  in  chancery,  with  directions  "  to  take  proof 
and  report  on  law  and  evidence."  The  master  reported,  find- 
ing that  the  original  complainant  was  entitled  to  the  relief 
prayed  for  by  him,  on  payment  to  said  Pitzile  of  the  amount 
for  which  said  property  was  sold,  $374.74,  with  interest  from 
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the  date  of  the  sale  by  the  sheriff,  and  $50  attorney's  fees, 
and  further  reported  his  finding  that  said  "  judgment  cred- 
itors "  were  not  entitled  to  any  relief  in  this  proceeding,  and 
that  their  cross-bill  should  be  dismissed  for  want  of  equity, 
and  that  costs  be  adjudged  against  them.  Cross-complain- 
ants filed  the  following  objections  and  exceptions  to  the 
master's  finding : 

"  That  the  said  master  has  not  found  whether  the  allega- 
tions in  said  cross-bill  are  sustained  by  the  evidence  offered. 

For  that  said  master  finds  that  said  cross-complainants 
are  not  entitled  to  the  relief  prayed  by  their  said  cross-bill, 
and  that  the  said  cross-bill  be  disinissed  for  want  of  equity." 

The  court  confirmed  the  master's  report  in  all  respects, 
save  that  it  ordered  that  Eratzenberg,  as  a  condition  of  re- 
lief, pay  $250  as  attorneys'  fees  for  the  services  of  the  solic- 
itors of  Pitzile,  and  otherwise  entered  a  decree  according  to 
the  finding  of  the  master.  To  reverse  which  decree  this 
suit  is  prosecuted. 

Mr.  Justiob  Waterman  delivered  the  opinion  of  the 
Court. 

The  objections  and  exceptions  to  the  master's  report  were 
properly  overruled. 

If  the  master,  under  the  order  of  reference,  should  have 
found  "  whether  the  allegations  in  the  cross-bill  were  sus- 
tained by  the  evidence,"  the  court  should  have  been  asked 
to  set  aside  the  report,  or  to  re-refer  the  cause  to  the  master 
with  directions  to  make  such  report. 

Exceptions  to  a  master's  report  are  proper  only  when  the 
master  has  come  to  an  erroneous  conclusion  upon  some  mat- 
ter referred  to  him  to  ascertain  and  decide,  and  to  report 
upon  as  the  immediate  subject  of  the  reference.  Tyler  v. 
Simmons,  6  Paige  Ch.  127-131;  Douglas  v.  Merceles  et  al., 
9  C.  E.  Green  25-26;  McMannomy  v.  Walker,  63  111.  App. 
259;  Deimel  v.  Parker,  59  111.  App.  426. 

The  second  exception  was  insufficient  in  that  there  was  no 
pointing  out,  or  reference  to,  any  evidence  which  required 
the  master  to  find  otherwise.  Brown  v.  McKay,  51  111. 
App.  295;  2  Daniell's  Ch.  Pr.,  1316,  5th  Am.  Ed. 


478  Appellate  Coukts  of  Illinois. 

Vol.  66.]  Gall  v.  Beckstein. 

Even  if  the  exceptions  taken  to  the  master's  report  had 
been  such  as  to  raise  the  questions  mentioned  therein,  the 
evidence  presented  to  the  master  is  not  set  forth  in  the  ab- 
stract here  filed  in  such  a  manner  that  we  can  review  the 
decree  entered  upon  the  approval  of  the  master's  report. 

The  decree  of  the  Superior  Court  is  affirmed. 


66    4781 

1^  John  Gall  T.  Angustns  G.  Beckstein. 

60    617 

1.  Judgments— ifw«f  Follow  the  Verdict.— If,  on  a  verdict  for  the 
plaintiff,  judgment  is  entered  for  the  defendant,  or  vice  versa,  it  is  error 
on  the  face  of  the  record — unless  on  the  record  something  appears  to 
justify  such  judgment.  The  justification  may  be  on  the  pleadings,  as 
when  the  judgment  is  arrested,  or  entered  non  obstante  veredicto, 

2.  SpbciUj  Ftsdtsqq— Adjuncts  of  the  Verdict  —Special  findings  are 
adjuncts  of  the  verdict,  and  only  by  considering  them  as  part  of  the 
record  can  a  judgment  for  the  defendant,  after  a  verdict  for  the  plaintiff, 
be  held  regular. 

3.  Yerdict— Where  it  Will  Prevail— Special  Findings,— VnXess  the 
finding  is  irreconcilable  with  the  general  verdict,  looking  only  at  the 
pleadings,  verdict  and  findings,  the  general  verdict  wiU  ptevail. 

Action  for  Personal  Injuries.— Error  to  Circuit  Ck>urt  of  Cook  County; 
the  Hon.  Richard  S.  Turmix,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Beversed  and  remanded.  Opinion  filed 
October  22,  1896, 

William  A.  Doylb  and  J.  D.  Andrews,  attorneys  for 
plaintiff  in  error. 

Walker  &  Eddy,  attorneys  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  plaintiff  here  was  the  plaintiff  below,  and  sued  the 
defendant  in  error  and  Augustas  E.  Beckstein  for  damages 
sustained  by  him  because  of  a  broken  leg— he  being  in  their 
service  as  a  laborer. 

The  suit  seems  to  have  proceeded  only  against  the  defend- 
ant in  error. 
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The  first  count  chart^ed  the  defendants  with  negligence  in 
ordering  barrels  of  salt  to  be  unloaded  from  a  wagon  by 
bodily  lifting  the  same  out,  instead  of  adopting  the  usual 
and  proper  method  of  using  a  skid.  The  second  count 
charged  the  negligence  to  consist  in  taking  him  from  the 
safe  kind  of  work  for  which  he  was  employed,  and  ordering 
him  to  assist  the  foreman  in  unloading  the  salt,  and  that  the 
foreman  negligently  caused  the  barrel  to  fall.  The  last 
count  is  that  the  barrels  were  too  heavy  to  be  handled  by 
two  persons  without  skids  or  other  device,  and  he  was  or- 
dered to  assist  the  foreman,  and  the  foreman  negligently 
caused  the  barrel  to  fall  on  the  plaintiff — the  result  stated 
in  each  count  being  the  broken  leg. 

The  trial  ended  in  a  verdict  of  the  jury  finding  the  de- 
fendant guilty  and  assessing  the  plaintiff's  damages  at  fif- 
teen hundred  dollars,  with  their  special  findings  upon  the 
questions  submitted  to  them  by  the  court  as  follows  : 

"  1.  Do  you  find  from  the  evidence  that  it  is  a  common 
custom  for  two  men,  in  unloading  trucks  or  wagons,  to  swing 
or  hand  down  barrels  of  a  similar  character  and  weight  with- 
out the  use  of  a  barrel  step,  or  other  support  to  rest  them 
on?   No. 

2.  In  swinging  or  handing  down  the  barrels  of  salt  with- 
out the  use  of  a  barrel  step,  or  other  support  to  rest  the 
barrel  on,  was  there  any  danger  which  was  not  as  plain  and 
apparent  to  Gall  as  Freechal  ?    Yes. 

3.  Was  the  falling  of  the  barrel  an  accident  which  might 
under  similar  circumstances  happen  to  any  two  ordinarily 
careful  men  working  together  ?    Yes. 

4.  Was  the  accident  caused  by  carelessness  on  Freechal's 
part  in  the  manner  in  which  he  handled  his  side  of  the  bar- 
rel?   Yes." 

Notwithstanding  the  verdict  for  the  plaintiff,  the  court 
entered  judgment  for  the  defendant. 

There  is  no  bill  of  exceptions  in  the  case,  and  the  defend- 
ant argues  that  without  one  there  is  no  question  before  this 
court;  citing  cases  from  Indiana.  We  find,  upon  a  slight 
examination  of  the  decisions  in  that  State,  some  vacilla- 
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tion,  and  that  the  code  of  that  State  is  the  guide  of  the 
court.  Shaw  v.  Merchants  Nat.  Bk.,  60  Ind.  83;  Salander 
V.  Lockwood,  66  Ind.  285;  Wright  v.  Williams,  83  Ind.  421. 

In  this  State  the  common  law  remains  our  guide,  except 
so  far  as  changed  by  statute.  One  of  the  rules  of  the  com- 
mon law  is  that,  after  jury  trial  and  verdict — unless  cause 
to  the  contrary  appear — the  judgment  must  follow  it.  1 
Black  on  Judgments,  186;  Halberg  v.  Brosseau,  64  ill. 
App.  520. 

If,  on  a  verdict  for  the  plaintiflF,  judgment  is  entered  for 
the  defendant,  or  vice  versa,  it  is  error  on  the  face  of  the 
record,  unless,  on  the  record,  something  appears  to  justify 
such  judgment.  The  justification  may  be  in  the  pleadings, 
as  when  judgment  is  arrested,  or  judgment  entered  non  ob- 
stante veredicto,     1  Humph.  Prac,  578-9. 

Here  the  judgment  entry  presents  the  special  findings  as 
such  justification. 

Those  findings  are  adjuncts  to  the  verdict — qualifications 
of  it — and  only  by  considering  them  as  part  of  the  record, 
can  a  judgment  for  the  defendant,  after  a  verdict  for  the 
plaintiflF,  be  held  regular.  Without  looking  at  the  special 
findings,  such  judgment  is  erroneous  for  not  following  the 
verdict. 

Then  the  question  is  whether  the  findings  are  a  sufficient 
justification  of  such  a  judgment. 

The  finding  relied  upon  by  the  defendant  is  the  fourth. 
It  is  a  rule,  undisputed,  that  unless  the  finding  is  irreconcil- 
able with  the  general  verdict—looking  only  at  the  plead- 
ings, verdict  and  finding— the  general  verdict  prevails. 
Smith  V.  McCarthy,  33  111.  App.  176;  Stein  v.  Chi.  &  G.  T. 
Ry.,  41  111.  App.  38. 

Now  consider  the  fourth  finding :  "  Was  the  accident," 
(what  accident  ?)"  caused  by  carelessness  on  Freechal's" 
(who  is  Freechal  ?)  "  part  in  the  manner  in  which  he  handled 
his  side  of  the  barrel  ?    Yes." 

It  is  only  by  mere  conjecture  that  such  question  and 
answer  can  be  supposed  to  relate  to  any^thing  in  controversy 
in  this  case,  and  if  the  relation  is  assumed,  it  is  not  the  law 
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that  if  a  master  wrongfully  puts  his  servant  in  danger,  to 
co-operate  with  another  servant,  that  the  carelessness  of  the 
latter,  co-operating  with  the  danger,  discharges  the  master 
from  responsibility.  If  there  be  no  ground  for  refusing  the 
plaintiff  a  judgment  on  the  verdict,  other  than  the  special 
findings,  he  is  entitled  to  such  judgment.  Whether  there 
be  any  such  other  ground,  is  not  a  question  before  us. 
The  judgment  is  reversed  and  the  cause  remanded. 


A.  B.  Hnffer  and  B.  H.  Buffer  v.  Ike  Herman. 

1.  Negligence.— W7ieretfDoe«  Not  Exist— There  can  be  no  negli- 
gence in  a  course  of  conduct  which  such  reasonable  knowledge  and 
skill  as  one  conducting  any  business  must  possess  as  to  that  business,  or 
be  charged  for  the  consequences  of  the  want  of  it,  would  dictate  as  a  pru- 
dent and  safe  course. 

2.  JvRY— Take  Notice  of  Things  of  Common  Kjiowledge,— Juries  axe 
required  to  take,  notice  of  matters  of  common  knowledge. 

3.  CAtiELESSNBSS — Ignorance  and  Inexperience, — The  ignorance  and 
inexperience  of  the  plaintiff,  in  an  action  for  personal  injuries,  are 
elements  to  be  considered  in  determining  whether  he  was  guilty  of  care- 
lessness. 

Action  for  Personal  InJnr!e8.--Error  to  the  Superior  Court  of 
Ck)ok  CJounty;  the  Hon.  Jambs  Gogqin,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term;  1896.  Beversed  and  remanded.  Opinion 
filed  October  22,  1896. 

"W.  A.  CoNovER,  attorney  for  plaintiffs  in  error. 

If  a  person  knowingly  exposes  himself  to  danger  which 
could  be  readily  averted,  and  sustains  injury,  he  must  at- 
tribute it  to  his  own  negligence.  City  of  Bloomington  v. 
Read,  2  111.  App.  542. 

A  party  seeking  to  recover  for  loss  by  negh'gence  of  an- 
other, must  show  that  his  own  negligence  did  not  contribute 
to  produce  the  injury,  and  that  he  was  in  the  exercise  of 
clue  care  and  caution,  as  well  as  that  the  injury  was  pro- 
duced by  the  negligence  of  the  defendants.     Aurora  B.  R. 

Vol.  LXVI  31 
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K.  Co.  V.  Grimes,  13  111.  585;  Dyer  v.  Talcott,  16  111.  300; 
C,  B.  &  Q.  K.  K.  Co.  V.  Lee,  Adra'r,  68  111.  576;  Kepperly 
V.  Rarasden,  83  111.  35i;  Abend  v.  T.  H.  &  1.  K  R.  Co.,  Ill 
111.  202. 

In  the  absence  of  ordinary  care  on  the  part  of  the  plaint- 
iff, who  seeks  to  recover  on  the  ground  of  mere  negligence, 
it  is  a  general  principle  of  law  that  to  entitle  a  party  to 
recover  damages  for  an  alleged  injury  sustained  in  conse- 
quence of  the  negligence  of  another,  that  there  must  not 
only  be  negligence  in  fact,  but  it  must  be  the  proximate 
cause  of  the  injury.  Wharton  on  Neg.,  Sec.  130;  C.  &  A. 
R.  R.  Co.  V.  Becker,  76  111.  25. 

A  minor's  capacity  to  exercise  care  is  determined  by 
jibout  the  same  standard  that  would  be  applied  in  ascertain- 
ing his  capacity  to  commit  crimes  and  to  exercise  discretion 
in  civil  matters.    Nagle  v.  A.  V.  R.  R.  Co.,  88  Pa.  St.  35. 

In  males  the  age  of  discretion  is  fixed  at  fourteen  years, 
and  he  is  presumed  to  have  sufficient  capacity  to  understand 
danger,  and  to  have  power  to  avoid  it.     Ibid. 

When  he  has  reached  the  age  of  discretion  is  a  question 
of  law  for  the  court,  not  of  fact  for  the  jury.     Ibid. 

The  employe  assumes  as  part  of  his  contract  all  ordinary 
known  dangers.  Richardson  v.  Cooper,  88  111.  270;  The 
Penn.  Co.  v.  Lynch,  90  111.  333. 

A  minor  is  not  free  from  this  rule.  Gartland  v.  T.  W.  & 
W.  Ry.  Co.,  67  111.  498;  Grover  v.  Gray,  9  111.  App.  329. 

Ritchie,  Eshsr  &  Woollet,  and  W.  H.  Dickson,  attorneys 
for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case  presents  the  question  whether  there  is  any 
theory  which  the  testimony  of  the  defendant  in  error  will 
support  upon  which  he  is  entitled  to  recover. 

That  testimony  is  that  he  was  eighteen  years  old,  em- 
ployed by  the  plaintiffs  in  error  in  a  factory  where  there 
was  a  planing  machine  for  planing  boards,  without  being 
told  what  he  would  have  to  do,  and  for  several  days  he 


First  District — October  Term,  1896.      483 

- ■ 

Huffer  v.  Herman. 

\Torked  at  sandpapering  lumber;  was  then  placed  at  the 
planing  machine  and  told  how  to  put  the  board  through, 
and  "  whenever  the  shavings  get  piled  up,  you  should  clean 
them  away ; "  had  never  seen  a  planing  machine  before; 
the  windows  were  dirty,  so  that  the  room  was  dark;  a  cap 
covered  the  knives  of  the  machine;  shavings  got  piled  up  in 
machine,  not  so  as  to  clog  or  stop  it,  and  he  went  to  sweep 
them  oflf  with  his  hand,  and  "  my  hand  just  got  caught 
right  in  the  machine;  I  don't  know  which  way  or  how." 
The  case  shows  that  it  was  on  the  outlet,  and  not  the  feed 
side  that  his  hand  was  in. 

His  counsel  endeavored  to  help  out  his  testimony  by 
stating  in  the  brief  that  he  was  a  Russian,  but  one  and  a 
half  years  in  the  country,  and  though  his  wages  were  one 
dollar  per  day,  he  was  put  at  a  kind  of  work  for  which  the 
wages  were  from  $1.76  to  $2.25  per  day. 

We  are  not  referred  to  any  place  where  evidence  sup- 
porting such  statements  is  to  be  found. 

Now  this  is  an  action  for  negligence.  There  can  be  no 
negligence  in  a  course  of  conduct  which  such  reasonable 
knowledge  and  skill  as  one  conducting  any  business  must 
possess  as  to  that  business,  or  be  charged  for  the  conse- 
quences of  the  want  of  it,  would  dictate  as  a  prudent  and 
safe  course.  The  jury  were  required  to  take  notice  of  mat- 
ters of  common  knowledge. 

The  general  features  of  a  wood  planer  are  familiar  to 
most  men  qualified  to  sit  as  jurors.  The  cap  protects  or 
covers  the  revolving  knives,  though  of  necessity  enough 
space  for  a  man  to  push  his  hand  under  the  edges  of  the 
cap,  and  therefore  against  the  knives,  is  left  open. 

Now  the  ignorance  and  inexperience  of  the  defendant  in 
error  is  an  element  when  considering  whether  he  was  care- 
less; but  had  the  plaintiffs  in  error — though  having  con- 
structive notice  of  that  ignorance  and  inexperience,  because 
they  knew  nothing  to  the  contrary — ^had  they  any  reason 
to  anticipate  or  apprehend  that  he  would  put  his  hand  under 
the  cap  and  in  contact  with  the  knives  ? 

In  Chicago- Anderson  Pressed  Brick  Company  v.  Eein- 
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inger,  41  111.  App.  324,  140  111.  334,  stress  is  laid  upon  the 
tendency  of  the  movement  of  the  machine  to  draw  the  hand 
of  the  servant  forward;  a  tendencv  the  effect  of  which  could 
be  anticipated.  Here  was  no  such  tendency,  and  that  a 
workman  would  ever  put  his  hand  under  the  cap,  could  not 
have  been  anticipated.  Therefore  the  plaintiffs  in  error 
were  not  negligent. 
The  judgment  is  reversed  and  the  cause  remanded. 


Frank  P.  Collier  y.  Minnie  A.  Collier. 

1.  AuMONY — May  Be  Agreed  Upon, — While  a  husband  and  wife 
may  not  enter  into  an  agreement  for  a  divorce,  yet  the  amount  of  ali- 
mony the  husband  is  to  pay  to  the  wife,  the  terms  of  the  payment  and 
the  length  of  time  payment  is  to  be  made,  may  be  the  subject  of  an 
agreement  between  them. 

AssnmpHlt,  on  a  promissory  note.  Error  to  the  Superior  Ck)urt  of 
CJook  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presiding.  '  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Octo- 
ber 22,  1896. 

Flower,  Smtth  &  Musgrave,  attorneys  for  plaintiff  in 
error. 

Instruments  to  secure  the  payment  of  alimony  are  with- 
out valid  consideration  and  unenforceable  where  thev  are 
executed  in  connection  with,  and  to  assist  in  carrying  out, 
a  collusive  agreement  between  husband  and  wife,  whereby 
the  latter  is  to  obtain  a  divorce.  Stokes  v.  Anderson,  4  L. 
R.  A.  313  and  note  (Ind.,  1889). 

An  agreement  by  a  husband  to  pay  a  sum  of  money  to  a 
trustee  for  his  wife  if  she  obtained  a  divorce  in  a  suit  then 
pending  against  him,  in  case  she  made  no  claim  for  ali- 
mony, is  void.  Speck  v.  Dausman,  7  Mo.  App.  165;  Good- 
win V.  Goodwin,  4  Day  (Conn.)  343;  Hardy  v.  Smith,  ]  36 
Mass.  328. 

A  note  given  by  a  husband  to  his  wife  in  consideration 
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of  her  withdrawing  her  defense  in  a  divorce  suit  brought 
against  her  is  void.  Sayles  v.  Sayles,  21  N.  H.  312  (53  Am. 
Dec.  208);  Kilborn  v.  Field,  78  Pa.  St.  194;  Beard  v.  Beard, 
65  Cal.  354;  Stilson  v.  Stilson,  46  Conn.  21;  Stoutenberg  v. 
Lybrand,  13  Ohio  St.  228. 

Charles  C.  Arnold,  attorney  for  defendant  in  error. 

Where  a  contract  on  its  face  appears  to  have  been  entered 
into  with  a  view  to  the  law  of  some  other  place,  its  validity 
and  construction  are  governed  by  the  law  of  that  place. 
Adams  v.  Robertson,  37  111.  45;  Lowy  v.  Andreas,  20  111. 
App.  521;  Wharton's  Conflict  of  Laws,  Sec.  398-401. 

Where  the  maker  of  a  promissory  note  seeks  to  avoid 
the  same  on  the  ground  that  the  consideration  was  illegal, 
the  burden  of  proof  is  upon  him  to  show  the  fact  by  a  clear 
preponderance  of  the  evidence.  Pixley  v.  Boynton,  79  111. 
351;  Benson  v.  Morgan,  26  111.  App.  22;  Eich  v.  Sievers,  73 
III.  194;  Mitchell  v.  Deed's,  49  111.  416;  Wickersham  v.  Beers, 
20  111.  App.  243. 

And  the  obligation  is  upon  the  one  seeking  to  set  aside 
the  contract  as  illegal  to  show  that  it  is  so,  under  the  law 
of  the  State  governing  it  in  that  behalf.  Nichols  v.  Lump- 
kin, 19  J.  &  S.  (K  Y.)  88. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  presented  in  this  case  is  whether  a  note 
upon  which  judgment  was  rendered  against  the  plaintiff  in 
error  was  given  in  settlement  of  a  valid  claim  for  alimony, 
which  defendant  in  error  had  against  him. 

While  a  husband  and  wife  may  not  enter  into  an  agree- 
ment for  divorce,  yet  the  amount  of  alimony  the  husband 
is  to  pay  to  the  wife,  the  terms  of  the  payment,  and  the  length 
of  time  payment  is  to  be  made,  may  be  arranged  between 
them  by  consent.  Buck  v.  Buck,  60  111.  241;  Storey  v. 
Storey  et  al.,  125  111.  608. 

The  question  of  whether  the  note  in  suit  was  given  for 
alimony  and  not  for  an  agreement  to  permit  a  divorce,  was 
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fairly  submitted  to  the  jury  under  conflicting  evidence, 
which  fully  warranted  the  jury  in  arriving  at  the  conclusion 
it  did. 

We  find  no  suflBicient  reason  for  reversing  the  judgment 
of  the  court  below  and  it  is  aifirmed. 


Eaton  &  Prince  Co.  y.  Minnie  N.  Foster^  Executrix. 

1.  Guaranty — Upon  Conditions — Failure  of, — Where  a  guarantor 
becomes  such  after  the  delivery  of  the  note  upon  a  condition,  and  the 
condition  is  not  complied  with,  he  is  discharged. 

A88iimp8it,  on  contract  of  guaranty.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Abthub  H.  Chbtlain,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1696.  Affirmed.  Opin- 
ion filed  October  22,  1896. 

Bangs,  Wood  &  Bangs,  attorneys  for.  appellant 
An  indorsement  of  guaranty  presently  made  upon  a 
promissory  note,  in  consideration  of  a  promise  made  at  the 
time  by  the  payee  in  the  note  to  send  a  check  for  fifty  dol- 
lars the  next  day,  or  at  any  designated  time  thereafter  to 
the  guarantor,  is  a  valid  and  lawful  consideration  for  so 
making  such  indorsement,  and  such  indorsement  so  made 
will  bind  the  indorser  whether  the  said  check  is  ever  sent 
or  the  said  fifty  dollars  is  ever  paid  or  not.  Burnside  v. 
Potts,  23  111.  411;  Funk  v.  Hough  et  ai.,  29  111.  145;  Cooke  v. 
Murphy,  70  111.  96;  Sanborn  v.  Benedict,  78  111.  309;  Gage 
v.  Lewis,  68  111.604;  Plumb  v.  Campbell,  129  111.  101;  1 
Wait's  Actions  and  Defenses,  p.  93;  8  Wait's  Actions  and 
Defenses,  p.  240,  241. 

Where  a  promise  is  a  consideration,  a  failure  to  keep  the 
promise  can  not  constitute  a  failure  of  consideration,  unless 
there  was  such  fraud  shown  in  the  transaction  as  to  warrant 
a  rescission.  Gage  v.  Lewis,  68  111.  604;  Eichards  v.  Betzer, 
53  111.  466;  Leggat  v.  Sands  A.  B.  Co.,  60  111.  163;  Brewer 
V.  Christian  et  al.,  9  111.  App.  57. 
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Ela,  Groveb  &  Graves,  attorneys  for  appellee;  Samuel 
B.  Foster,  counsel  pro  %e. 

A  condition  that  other  sareties  shall  be  obtained  after 
the  execution  by  the  surety  will  release  him  where  they  are 
not  obtained.  Brandt  on  Suretyship  and  Guaranty,  403;^ 
Belleville  Bank  v.  Bornraan  et  al.,  124  111.  200;  Stricklin  v. 
Cunningham,  68  111.  293;  Knight  v.  Hurlburt,  74  111.  133; 
Rhode  V.  McLean,  101  111.  467;  Edwards  on  Bills,  186. 

Mr.  Justice  "Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  signed  upon  the  back  of  a  promissory  note  a 
guaranty  of  the  payment  thereof. 

The  dispute  in  the  court  below  was,  first,  whether  this 
signing  was  without  consideration,  and  after  or  before  the 
note  was  delivered  to  the  payee.  The  evidence  as  to  this 
was  contradictory,  and  we  find  no  such  preponderance  in 
favor  of  appellant  as  would  warrant  a  reversal  of  the  ver- 
dict of  the  jury  and  judgment  for  appellee  of  the  court 
below. 

Appellant  contends  that  proof  of  a  consideration  for  the 
guaranty  was  made,  it  being  certified  that  appellant  was  to 
pay  fifty  dollars  therefor  and  to  send  his  check  for  the 
same.  It  is  evident  that  if  fifty  dollars  was  to  be  given,  it 
was  to  be  paid  at  once;  having  never  been  paid,  there  was 
no  consideration  for  the  guaranty,  if  it  was  made  after  the 
delivery  of  the  note.  Brandt  on  Guaranty  and  Suretyship, 
Sec.  403;  Belleville  Bank  v.  Bornman  et  al,  124  111.  205. 

We  find  no  error  as  to  instructions. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 


John  and  James  Dobson^  Impleaded^  etc.^  v.  Annie  B. 

Hnghes^  Executrix. 

1.  Practice — DwrniasaZ  of  an  Appeal  for  Want  of  a  Sufficient  Bond, 
— When  an  appellant  is  denied  the^privilege  of  filing  a  new  appeal  bond, 
a  bill  of  exceptions  is  the  only  way  to  show  it;  the  statute  does  not  re- 
quire tlie  order  of  dismissal  to  be  nm. 
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Transcript,  on  appeal  from  a  justioe  of  the  peace.    Error  to  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. , 
Heard  in  this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed 
October  22, 1896. 

BuLKLEY,  Gray  &  Mobe  and  L.  S.  Hodges,  attorneys  for 
plaintiffs  in  error. 

If  the  error  complained  of  is  shown  upon  the  face  of  the 
record  proper,  no  bill  of  exceptions  is  necessary.  If  not  so 
shown,  then  it  is  necessary.  Baldwin  v.  McClelland,  50  111. 
App.  652. 

For  errors  appearing  in  the  record  a  bill  of  exceptions  is 
not  necessary.  Gallimore  v.  Dazey,  12  111.  143;  Van  Dusen 
V.  Pomeroy,  24  111.  289. 

John  P.  Ahrens,  attorney  for  defendant  in  error. 

The  motion  of  said  claimants  for  leave  to  furnish  a  new 
bond,  the  ruling  of  the  court  upon  it,  and  exception  to  such 
ruling  not  having  been  preserved  in  the  record  by  a  bill  of 
exceptions,  the  decision  of  the  Circuit  Court  will  not  be  in- 
quired into  by  this  court.  The  record  before  this  court, 
therefore,  is  not  in  a  condition  to  enable  the  plaintiffs  in 
error  to  have  the  said  order  of  the  Circuit  Court  inquired 
into.  Neely  v.  Wright,  72  111.  292;  Deitrich  v.  Waldron, 
90  111.  115;  Hyatt  v.  Brown,  82  111.  28;  Vermont  Township 
V.  Koons,  42  111.  App.  454;  C,  K.  I.  &  P.  Ry.  Co.  v.  Town 
of  Calumet,  151  111.  612. 

Had  the  defendant  desired  to  review  the  decision  of  the 
Circuit  Court,  he  should  have  excepted  to  the  ruling  of  the 
court  and  preserved  the  exceptions  in  the  record.  Neely 
V.  Wright,  72  111.  292;  Parsons  v.  Evans,  17  111.  238;  Daniels 
V.  Shields,  38  111.  198. 

Mb.  Justice  Gary  delivebed  the  opinion  of  tee  Court. 

The  Circuit  Court  dismissed  the  appeal  of  the  plaintiffs 
in  error  to  that  court  from  the  judgment  of  the  Probate 
Court  "  for  want  of  a  proper  bond  *  *  *  filed  in  the 
Probate  Court." 

The  brief  of  the  plaintiff  in  error  alleges  that  such  a  bond 
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was  duly  filed  in  the  Probate  Court,  '*  but  was  not  approved 
•by  the  jud^e  of  said  court,  owing  to  his  absence  from  the 
city  on  vacation." 

The  prayer  in  the  Probate  Court  for  an  appeal  was  on 
the  5th  day  of  August,  1891,  and  was  granted  upon  "pre- 
S3nting  to  this  court  within  twenty  days  from  this  date 
their  appeal  bond,    *    *    *    to  be  approved  by  this  court." 

A  part  of  the  record  from  the  Probate  Court  to  the  Cir- 
cuit Court  was  a  bond  dated  August  20,  1896,  with  nothing 
to  show  when  it  was  filed — if  ever — and  with  no  approval 
by  the  court  shown  in  any  way. 

Whether  the  Circuit  Court  erred  is  not  a  question  be- 
fore us. 

There  is  no  bill  of  exceptions  in  the  case — only  a  tran- 
script by  the  clerk  of  the  Circuit  Court  of  the  record  from 
the  Probate  Court,  and  of  the  motion  by  the  defendant  in 
error  in  the  Circuit  Court,  and  the  order  of  that  court  on 
that  motion.     Neely  v.  Wright,  72  III.  292. 

If  the  plaintiff  in  error  were  denied  the  privilege  of  filing 
a  new  bond,  a  bill  of  exceptions  is  the  only  way  to  show 
it.  The  statute  does  not  require  the  order  of  dismissal  to 
be  nisi. 

We  can  not  take  the  history  of  the  case  from  a  brief, 
instead  of  a  bill. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Chicago  Fuel   Gas  Appliance  Co.    v.  Sherman  S. 

Jewett  et  al. 

1.  Abbreviations— U«6  o/,  Permissible, — In  certifying  a  record  to  the 
Appellate  Court,  the  use  of  the  abbreviations  '*  Chicago  F.  G.  A.  Co."  for 
the  Chicago  Fuel  Gas  Appliance  Company,  is  permissible. 

2.  Ajiendments — Of  Sheriff's  Return  Pending  a  Writ  of  Error, — 
Pending  a  writ  of  error  the  court  below  may  allow  amendments  to  the 
sheriffs  return  of  service,  upon  notice  to  the  opposite  party. 

Assumpsit.— Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Jakes  Googin,  Judge,  presiding.  Heard  in  this  court  at  the  Octobei 
term,  1896.    Affirmed.    Opinion  filed  November  5,  1896. 
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Stirlen  &  King,  attorneys  for  plaintiff  in  error. 
Johnson  &  Morrill,  attorneys  for  defendants  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  bringing  up  the  record  of  a  judg- 
ment by  default,  rendered  upon  service  of  a  summons  upon 
a  "  receiver  "  of  the  plaintiff  in  error.  Since  errors  were 
assigned,  the  court  below  has,  upon  notice  to  the  attorneys 
of  the  plaintiff  in  error,  permitted  the  sheriff  to  amend  his 
return  by  inserting  the  words  "  and  agent "  after  the  word 
"  receiver,"  as  shown  by  a  supplemental  record  filed.  The 
plaintiff  in  error  urges  that  permission  to  file  such  supple- 
mental record  should  not  be  granted  except  upon  affidavit 
of  something,  citing  Von  Glahn  v.  Von  Glahn,  40  111.  73, 
and  rule  nineteen  of  this  court,  in  neither  of  which  citations 
do  we  see  anything  pertinent  to  the  question. 

If  a  further  proceeding  has  been  had  in  the  court  below, 
in  a  case  pending  here  on  error,  the  only  primary  evidence 
of  such  proceeding  is  the  record  of  that  court. 

The  plaintiff  in  error  also  objects  that  the  certificate  of 
the  clerk  of  the  Superior  Court  to  that  supplemental  record 
is  insufficient,  in  that  the  name  of  that  plaintiff  is  abbrevi- 
ated to  "  Chicago  F.  G.  A.  Co." 

In  the  body  of  the  supplemental  record,  the  title  of  the 
cause  is  as  in  the  certificate  to  the  original  record,  viz., 
"  Sherman  S.  Jewett  et  al.,"  and  "  Chicago  Fuel  Gas  Ap- 
pliance Co.,"  except  that  "  company  "  is  written  out  in  full 
in  the  body  aforesaid,  and  not  in  the  certificate. 

Now,  if  in  the  certificates  to  records  from  the  lower 
courts,  no  abbreviations  are  permissible,  the  plaintiff  in  error 
is  as  badly  off  as  the  defendants  in  error,  and  we  can  not 
review  the  judgment;  but  if  abbreviations  are  permissible, 
then  the  meaning  is  as  unmistakable  in  one  as  the  other,  and 
in  the  language  of  a  learned  brother,  the  plaintiff  in  error 
may  "  take  either  end  of  the  horn  of  the  dilemma." 

All  other  points  are  answered  by  World's  Columbian  Ex- 
position V.  Scala,  55  111.  App.  207. 

The  judgment  is  affirmed. 
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Continental  Inyestment  and  Loan  Society  y.  William  F, 

Wood. 

1.  Chancery  Pbacticb— TTie  Eecord  Must  Stistain  the  Decree.— In 
chancery  proceedings  the  record  must  sustain  the  decree,  but  the  facts 
upon  which  the  final  order  is  based  if  appearing  in  the  findings  of  the 
master  need  not  be  reported  in  the  decree. 

2.  Same — Order  upon  the  Master  to  Return  the  Evidence  with  his  Re- 
port.— If  a  party  desires  the  master  to  return  into  court  the  testimony 
upon  which  his  report  is  based,  he  must  apply  to  the  court  below  tor  an 
order  requiring  him  to  do  so,  but  not  having  done  so  it  is  too  late  for 
him  to  complain  for  the  first  time  in  the  Appellate  Court. 

3.  Same — Exceptions  to  the  Master's  Report. — If  a  party,  dissatisfied 
with  the  master's  report,  fails  to  object  and  except  to  the  same  in  the 
court  below,  he  can  not  do  so  for  the  first  time  in  the  Appellate  Court. 

Foreclosure  of  a  Trust  Deed.— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.     Affirmed.    Opinion  filed  November  6,  1806. 

Statement  of  the  Case. 

This  suit  was  commenced  by  defendant  in  error  for  the 
purpose  of  foreclosing  a  trust  deed  given  by  Mary  E.  and 
George  W.  Hoof,  to  secure  an  indebtedness  to  the  complain- 
ant, aggregating  $765.48,  and  evidenced  by  two  notos  of 
$382.74  each. 

The  bill  of  complaint  states  that  the  property  conveyed 
by  this  trust  deed  had  been  sold  by  the  complainant  to  the 
defendant,  Mary  E.  Hoof,  subject  to  a  mortgage  or  trust  deed 
previously  given  to  the  Cicero  Building  and  Loan  Associa- 
tion, to  secure  a  loan  of  $3,400;  that  complainant  conveyed 
said  property  to  said  Mary  E.  Hoof  by  a  deed  dated  Febru- 
ary 1,  1892;  that  on  and  prior  to  said  February  1st,  George 
W.  Hoof,  the  husband  of  said  Mary  E.  Hoof,  was  in  posses- 
sion of  the  premises  as  a  tenant;  that  the  trust  deed,  under 
which  complainant  claims,  was  dated  February  1,  1892,  but 
was  not  acknowledged  until  May  17,  1893,  nor  recorded 
until  June  7,  1893. 

The  bill  further  shows  that  prior  to  the  recording  of  the 


492  Appellate  Courts  of  Illinois. 

Vol.  66.]  Continental  InveBtment  and  Loan  Society  v.  Wood. 

trust  deed  under  which  the  complainant  claims,  two  trust 
deeds  were  executed  by  Mr.  and  Mrs.  Hoof  to  the  Title 
Guarantee  and  Trust  Company  to  secure  indebtedness  to 
the  plaintiff  in  error,  one  thereof  being  dated  October  1, 
1892,  and  recorded  October  17,  1892,  and  given  to  secure 
notes  aggregating  the  sum  of  $4,752,  and  the  other  thereof 
being  dated  June  5,  1893,  and  given  to  secure  notes  aggre- 
gating the  sum  of  $1,584. 

The  bill  alleges  that  at  the  date  of  the  execution  and 
recording  of  said  last  above  mentioned  trust  deed  (dated 
October  1,  1892,  and  recorded  October  17,  1892,  and  given 
to  secure  the  sum  of  $4,752  owing  to  the  plaintiff  in  error), 
neither  said  George  W.  Hoof  nor  Mary  E.  Hoof,  his  wife, 
had  title  to  said  premises,  **  and  your  orator  charges  that 
said  deed  is  subordinate  to  your  orator's  deed,  and  that  your 
orator's  said  trust  deed  being  for  purchase  money,  was  part 
and  parcel  of  the  same  transaction,  whereby  your  orator 
conveyed  to  the  said  Mary  E.  Hoof  the  said  described  prem- 
ises." And  as  to  the  second  of  said  deeds,  as  follows,  viz.: 
"  And  your  orator  shows  that  the  last  above  described  notes 
and  trust  deed  (dated  June  5,  1893,  and  given  to  secure  an 
indebtedness  of  $1,684),  are  subject  to  the  interest  of  your 
orator." 

The  bill  of  complaint,  in  speaking  of  the  claims  of  the 
plaintiff  in  error  respecting  the  question  of  priority,  states : 
"  Said  Continental  Investment  and  Loan  Society  claims  that 
its  said  trust  deed,  dated  October  1,  1892,  and  recorded 
prior  to  your  orator's  purchase  money  trust  deed,  is  an  in- 
cumbrance superior  in  equity  to  your  orator's  said  purchase 
money  trust  deed." 

The  bill  charges  that  the  trust  deed,  dated  October  J, 
1892,  under  which  plaintiff  in  error  claims,  was  executed 
and  recorded  prior  to  the  recording  of  the  warranty  deed 
from  the  complainant  to  Mrs.  Hoof,  dated  February  1, 
1892. 

The  bill  charges  that  complainant  "  conveyed,  by  war- 
ranty deed,  the  said  premises  to  Mary  E.  Hoof,  wife  of 
George  W.  Hoof,  upon  the  1st  day  of  February,  1892,  being 
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the  same  day  upon  which  said  Mary  E.  Hoof  and  George 
W.  Hoof,  her  husband,  executed  said  trust  deed  for  part  of 
the  purchase  money." 

There  is  no  allegation  as  to  the  date  of  the  execution  and 
delivery  of  the  notes  secured  bv  the  deed  under  which  com- 
plainant  claims. 

The  answer  admits  that  complainant  sold  the  property 
to  the  Hoofs. 

The  case  was  referred  to  a  master,  with  orders  to  take 
testimony  and  report  his  conclusions  to  the  court.  This  he 
did.     His  report  is  in  part  as  follows : 

**  That  the  Continental  Investment  and  Loan  Society  claims 
its  two  trust  deeds  recorded  October  17,  1892,  and  June  5, 
1893,  should  be  preferred  to  the  trust  deed  of  Frederick 
Arndt,  recorded  June  7,  1893. 

That  originally  John  C.  Hoof,  William  F.  Wood  and  one 
Summers  were  engaged  in  a  building  enterprise;  that  they 
contracted  to  sell  the  premises  in  question  to  George  W. 
Hoof,  the  father  of  said  John  C.  Hoof,  for  $4,500,  and  sub- 
sequently the  said  John  C.  Hoof  and  the  said  Summers  sold 
their  interest  to  William  F.  Wood;  and  George  W.  Hoof 
went  into  possession  of  the  property  before  any  of  the  trust 
deeds  above  mentioned  and  warranty  deed  were  executed; 
that  the  property  at  the  time  of  the  sale  was  incumbered 
by  the  mortgage  to  the  Cicero  Building  and  Loan  Associa- 
tion; that  the  evidence  shows  that  as  between  Mary  E. 
Hoof,  George  W.  Hoof  and  William  F.  Wood,  the  trust 
deed  to  William  F.  Wood  was  a  prior  lien  to  the  two  trust 
deeds  of  the  Continental  Investment  and  Loan  Society;  that 
some  question  arose  concerning  the  carrying  out  by  George 
W.  Hoof  of  his  agreement,  and  proceedings  in  forcible  en- 
try and  detainer  were  instituted,  and  while  such  proceed- 
ings were  pending,  and  on  or  about  May  1, 1892,  the  parties 
interested  met  in  the  chambers  of  Judge  Dunne  and  talked 
over  the  obligations  of  George  W.  Hoof,  and  the  rights  of 
the  Continental  Investment  and  Loan  Society,  and  William 
F.  Wood;  that  a  check  of  $.508.35  was  paid  to  Wood  by 
Summers,  as  part  of  the  purchase  money  due  by  Mary  E. 


494  Appellate  Courts  of  Illinois. 

Vol.  66.]  Continental  Investment  and  Loan  Society  v.  Wood. 

Hoof,  and  Summers,  and  John  C.  Hoof.  Summers,  being  the 
secretary  of  the  Continental  Investment  and  Loan  Society, 
testified  that  he  said  at  the  meeting  he  would  refuse  to 
pay  over  the  check  to  Wood  unless  Wood  would  agree 
that  the  trust  deeds  to  the  Continental  Investment  and  Loan 
Sbciety  should  be  a  prior  lien  to  the  trust  deed  of  Wood; 
that  this  is  denied  by  Wood,  but,  considering  all  the  evi- 
dence, I  am  of  the  opinion  and  find  that  the  evidence  is  not 
sufficient  to  establish  such  agreement;  that  the  rights  of 
Wood  existed  prior  to  the  execution  of  the  trust  deed  by 
Hoof  to  the  Continental  Investment  and  Loan  Society,  and 
inasmuch  as  its  secretary  had  notice  of  the  purchase  money 
still  due  Wood,  the  society  must  be  considered  as  accepting 
its  trust  deeds  from  Hoof,  subject  to  the  lien  of  Wood,  for 
the  balance  of  the  purchase  money.  That  the  lien  of  the 
Continental  Investment  and  Loan  Society  under  its  trust 
deed,  is  subject  to  the  lien  of  Wood  for  the  amount  due 
him.  The  amount  due  Wood  from  Mary  E.  Hoof  and 
George  W.  Hoof,  including  solicitors'  fees  of  $200,  is 
$1,148.36.  The  amount  due  the  Continental  Investment 
and  Loan  Society  from  George  W.  Hoof  and  Mary  E.  Hoof  is 
$2,4:39.19,  and  I  find,  first,  that  the  Cicero  Building  and 
Loan  Association  is  entitled  to  a  lien  for  $3,445.14;  second, 
William  F.  Wood  is  entitled  to  a  lien  for  $1,148.36,  subject 
to  the  lien  of  the  Cicero  Building  and  Loan  Association; 
third,  the  Continental  Investment  and  Loan  Society  is  enti- 
tled to  a  lien  for  $2,439.19,  subject  to  the  liens  of  the  Cicero 
Building  and  Loan  Association  and  William  F.  Wood." 

The  master  finds  that  all  the  material  allegations  of  the 
complaint  are  proven  and  true,  and  recommends  that  the 
])rayer  of  the  bill  for  foreclosure  be  granted,  subject  to  the 
lien  of  the  Cicero  Building  and  Loan  Association. 

Dbfrees,  Bbaob  &  RiTTEB,  attomeys  for  plaintiff  in 
error. 

Lynden  Evans,  attorney  for  defendant  in  error;  Daniel 
Evans,  of  counsel. 
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Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  necessary  in  chancery  proceedings  that  the  record 
sustain  the  decree;  but  the  facts  upon  which  the  final  order 
is  based,  if  appearing  in  the  findings  of  the  master,  need 
not  be  repeated  in  the  decree. 

It  is,  in  the  absence  of  the  testimony  taken  by  the  master, 
impossible  for  us  to  say  that  the  conrt  erred  in  overruling 
all  exceptions,  save  one,  to  his  report. 

If  the  plaintiff  in  error  desired  that  the  master  return 
into  court  the  testimony  by  him  taken,  upon  which  his 
report  was  based,  plaintiff  in  error  should  have  asked  the 
court  to  order  the  master  so  to  do.  It  is  too  late  for  him 
now,  for  the  first  time,  to  complain  of  such  omission.  South 
Park  Commissioners  v.  Phillips,  27  111.  App.  380;  Daniell's 
Ch.  Pr.  1300. 

Plaintiff  in  error  should  have  objected  and  excepted  to 
the  report  of  the  master  allowing  $200  for  solicitors'  fees, 
if  dissatisfied  therewith.  The  trust  deed  provides  that  the 
grantor  shall  pay  all  costs  and  attorneys'  fees  incurred  or 
paid  by  the  grantee  or  the  holder  of  the  secured  notes,  in 
any  suit  in  which  they  or  either  of  them  may  be  plaintiff 
or  defendant,  by  reason  of  being  a  party  to  said  trust  deed, 
or  a  holder  of  said  notes,  and  that  the  same  shall  be  a  lien 
on  the  premises. 

The  master  found  that  there  was  due  J200  for  solicitors' 
fees,  and  the  court  found  an  amount  due  which  includes 
such  $200. 

This  objection  to  the  amount  allowed  for  solicitors'  fees 
can  not,  under  these  circumstances,  be  here  raised  for  the 
first  time. 

The  order  of  distribution  of  the  proceeds  of  sale  was  in 
accordance  with  the  bill,  master's  finding  and  decree. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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William  H.  H.  Sears  et  al«  y.  Swift  &  Company. 

1 .  Guaranty — Acceptance,  When  Necessary, — Where  there  is  a  mere 
proposal  to  guarantee  there  is  no  meeting  of  the  minds  until  after  the 
ofifer  is  accepted,  and  notice  to  the  guarantor  of  the  acceptance  of  his 
offer  is  necessary  in  order  to  bind  him. 

2.  Same — Where  There  is  a  Consideration. — Where,  however,  the 
guarantor  receives  a  consideration  for  his  guaranty,  and  tliis  is  known 
to  him  who  accepts  it,  and  the  words  of  the  guaranty  are  certain,  and 
clearly  show  an  intention  to  be  bound  as  soon  as  the  promise  is  delivered, 
notice  of  acceptance  is  unnecessary. 

8.  I^totpeIj— Acknowledgment  of  a  Consideration. — Where  a  guar- 
antor acknowledges  the  receipt  of  a  consideration  in  the  contract  of 
guaranty,  he  is  estopped  to  deny  it. 

As8niiip8it<,  on  a  contract  of  guaranty.  Error  to  the  Superior  Court 
of  Cook  County ;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
November  5,  1896. 

Statement  of  the  Case. 

The  plaintiff  in  error  Sears,  was  one  of  the  defendants  in 
an  action  of  assumpsit  brought  in  the  lower  court  against 
him  and  John  J.  Cashin  bv  Swift  &  Co.,  in  which  the  latter 
recovered  a  judgment  for  $623.46.  The  action  was  to  re- 
cover a  balance  due  Swift  &  Co.  for  goods  sold  to  a  cor- 
poration known  as  the  Cashin  Pa<5king  Co.,  the  payment  of 
which  Sears  and  Cashin  were  alleged  to  have  guaranteed  in 
writing. 

For  some  months  prior  to  January  20,  1895,  Swift  &  Co. 
had  been  selling  goods  to  the  Cashin  Packing  Co.  on  credit 
On  that  day  John  J.  Cashin  was  notified  by  Swift  &  Co. 
that  they  would  not  continue  to  sell  to  his  company  on 
credit  unless  he  and  Sears  signed  a  guaranty  for  the  pur- 
chases. Cashin  assented,  and  the  attorney  for  Swift  &  Co. 
drew  up  a  written  contract  and  delivered  it  to  Cashin.  A 
week  later  Swift  &  Co.  received  the  contract  with  the 
signatures  of  Cashin  and  Sears  attached.  It  is  in  form  as 
follows : 
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"  Chicago,  III.,  January  20,  1895. 

In  consideration  of  the  sum  of  one  dollar  ($1.00)  to  us 
in  band  paid  and  for  other  good  and  valuable  consider- 
ations, we,  John  J.  Cashin  and  W.  H.  H.  Sears,  do  hereby 
guarantee  the  payment  of  all  purchases  made  by  the  Cashin 
Packing  Compan}',  recently  incorporated,  or  for  its  use, 
from  Swift  &  Company  at  the  Union  Stock  Yards,  and  all 
purchases  made  by  the  said  Cashin  Packing  Company  or  for 
its  use  from  any  of  said  Swift  &  Company's  branch  markets 
located  in  the  city  of  Chicago 

This  guaranty  to  stand  good  for  all  and  any  unpaid  bal- 
ances due  said  Swift  &  Company  or  its  branch  markets  by 
said  Cashin  Packing  Company,  which  said  balance  we  or 
either  of  us  will  pay  upon  demand. 

This  guaranty  shall  remain  and  be  in  force  until  revoked 

in  writing  by  both  guarantors,  said  revocation  to  be  served 

personally  on  some  officer  of  Swift  &  Company  and  to  take 

effect  ten  days  after  date  of  said  service. 

John  J.  Cashin, 

W.  H.  H.  Sears. 
Witness : 

Wm.  E.  Slaughter. 

Sears  was  not  present  at  this  conversation,  nor  was  there 
anything  to  show  that  he  was  ever  informed  of  what  took 
place.  The  contract  was  presented  to  him,  he  signed  it,  and 
the  matter  ended  there  so  far  as  he  was  concerned. 

After  the  guaranty  was  signed  Swift  &  Co.  continued  to 
sell  goods  to  the  Cashin  Packing  Co.  just  the  same  as 
before.  These  sales  were  on  credit,  the  terms  of  credit  re- 
quiring payment  on  Monday  for  the  goods  delivered  during 
the  preceding  week.  Theso  goods  the  Cashin  Packing  Co. 
paid  for,  with  the  exception  of  those  for  which  a  recovery 
was  had;  these  latter  were  sold  May  29  and  June  8,  1895, 
and  the  bills  for  them  were  due  on  June  1st  and  8th. 

No  notice  to  Sears  of  the  acceptance  by  Swift  A  Co.  of 
the  guaranty,  or  of  its  intention  to  sell  goods  in  reliance 
upon  the  guaranty,  or  of  any  such  sale,  was  shown,  except 
such  as  may  be  inferred  from  the  foregoing  facts* 

ToLLXVta 
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Swift  &  Co.  made  several  attempts  to  collect  the  balance 
due  them,  and  on  Saturday,  June  8th,  were  told  bj^  Cashin 
that  the  company  could  not  pay  the  debt,  and  that  Sears 
was  aty  his  home  in  Elk  Rapids,  Mich.  They  thereupon  sent 
to  Sears  the  following  letter : 

"June  10,  1895. 

Mr.  W.  H.  H.  Sears,  Elk  Eapids,  Mich. 

Dear  Sir  :  Desire  to  notify  you  that  the  Cashin  Pack- 
ing Co.  are  owing  Swift  &  Co.  $1,004.26.  Inasmuch  as  we 
have  called  repeatedly  at  the  office  of  the  Cashin  Packing 
Co.  demanding  payment  of  this  account,  and  our  efforts 
have  not  been  successful,  we  hereb}'^  notify  you  that  inas- 
much as  you  have,  together  with  John  J.  Cashin,  guaranteed 
the  payment  of  the  account,  as  per  your  written  guaranty 
dated  January  20,  1895,  we  look  to  you  for  payment  of 
this  account,  and  shall  be  pleased  to  have  you  remit  the 
amount  by  return  mail,  and  by  so  doing  oblige, 

Yours,  etc., 

Swift  <fe  Co." 

On  June  11th,  after  this  letter  was  written  and  before 
Sears  received  it,  the  Cashin  Packing  Co.  made  an  assign- 
ment for  the  beneJSt  of  its  creditors.  June  13,  1895,  Sears 
replied  as  follows : 

"  I  am  surprised  to  learn  that  they  have  not  paid  you, 
and  that  the  account  is  so  large.  Do  not  give  them  any 
further  credit  expecting  me  to  be  good  for  the  same." 

Sears  had  no  connection  with  the  Cashin  Packin  Co.  after 
May  20,  1895,  was  not  present  at  its  place  of  business,  and 
knew  nothing  of  the  sale  of  the  goods  which  were  not  paid 
for. 

Upon  these  facts,  plaintiff  in  error  claims : 

''  1.  That  the  guaranty  did  not  apply  to  future  pur- 
chases. 

2.  That  the  contract  did  not  authorize  Swift  &  Co.  to 
sell  goods  to  the  Cashin  Packing  Co.  on  credit. 

3.  That  to  render  the  guaranty  binding  it  was  necessary 
that  Swift  &  Co.  should  accept  it,  and  that  Sears  should 
have  notice  of  such  acceptance  and  of  default  in  payment. 
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We  contend  that  there  was  no  evidence  of  any  such  accept- 
ance or  notice." 

Tenney,  McConnbll  &  Coffeen,  attorneys  for  plaintiffs 
in  error. 

Elmer  "W.  Haet,  attorney  for  defendant  in  error. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

If  the  guaranty  is  to  be  construed,  as  is  urged,  as  apply- 
ing only  to  purchases  that  had  then  been  made,  the  clause 
that  it  could  he  revoked  upon  ten  days  written  notice  be- 
comes an  absurdity. 

Being  a  continuing  guaranty,  were  the  guarantors  entitled 
to  notice  of  the  acceptance  thereof  ? 

Where  there  is  a  mere  proposal  to  guarantee,  there  is  no 
meeting  of  minds  until  the  offer  is  accepted,  and  notice  to 
the  guarantor  of  the  acceptance  of  his  offer  is  necessary  in 
order  to  bind  him.  A.  &  E.  Ency.  of  Law,  Vol.  9-78; 
Ruff ner  v.  Love,  33  IlL  App.  601 ;  Neagle  v.  Sprague,  63 
III.  App.  25. 

Until  acceptance,  there  is  no  consideration  for  such  mere 
offer,  and  notice  that  a  contract  has,  by  the  acceptance,  been 
made,  is  necessary. 

Where,  however,  the  guarantor  receives  a  consideration 
for  his  guaranty,  and  this  is  known  to  him  who  accepts  it, 
and  the  words  of  the  guaranty  are  certain  and  clearly  show 
an  intention  to  be  bound  as  soon  as  the  promise  is  delivered, 
notice  of  acceptance  is  unnecessary. 

In  Davis  v.  Wells,  104  LT.  S.  159-167,  the  court  said: 

'^  We  think  that  the  instrument  ^ued  on  is  not  a  mere 
unaccepted  proposal.  It  carries  upon  its  face  conclusive 
evidence  that  it  had  been  accepted  by  Wells,  Fargo  &  Co., 
and  that  it  was  understood  and  intended  to  be,  on  delivery 
to  them,  as  it  took  place,  a  complete  and  perfect  obligation 
of  guaranty.  That  evidence  we  find  in  the  words  '  for  and 
in  consideration  of  one  dollar  to  us  paid  by  Wells,  Fargo  & 
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Co.,  the  receipt  of  which  is  hereby  acknowledged,  we  hereby 
gqarantee,'  etc.  How  can  that  recital  be  true,  unless  the 
covenant  of  guaranty  has  been  made  with  the  assent  of 
Wells,  Fargo  &  Co.,  communicated  to  the  guarantors? 
Wells,  Fargo  &  Co.  had  not  only  assented  to  it,  but  had 
paid  value  for  it,  and  that  into  the  very  hands  of  the  guar- 
antors, as  they  by  the  instrument  itself  acknowledge. 

It  is  not  material  that  the  expressed  consideration  is 
nominal.  That  point  was  made,  as  to  a  guaranty,  substan- 
tially the  same  as  this,  in  the  case  of  Lawrence  v.  McCal- 
mont,  2  How.  426,  452,  and  was  overruled.  Mr.  Justice 
Story  said  :  '  The  guarantor  acknowledged  the  receipt  of 
the  one  dollar,  and  is  now  estopped  to  deny  it.  If  she  has 
not  recovered  it,  she  would  now  be  entitled  to  recover  it. 
A  valuable  consideration,  however  small  or  nominal,  if 
given  or  stipulated  for  in  good  faith,  is,  in  the  absence  of 
fraud,  sufficient  to  support  an  action  on  any  parol  contract, 
and  this  is  equally  true  as  to  contracts  of  guaranty,  as  to 
other  contracts.  A  stipulation  in  consideration  of  one  dol- 
lar is  just  as  effectual  and  valuable  a  consideration  as  a 
larger  sum  stipulated  for  or  paid.  The  very  point  arose  in 
Dutchman  v.  Tooth,  5  Bingham's  New  Cases,  577,  where 
the  guarantor  gave  a  guaranty  for  the  payment  of  the  pro- 
ceeds of  the  goods  the  guarantee  has  consigned  to  his 
brother,  and  also  all  future  shipments  the  guarantee  might 
make  in  consideration  of  two  shillings  and  sixpence  paid 
him,  the  guarantor.  And  the  court  held  the  guaranty  good, 
and  the  consideration  sufficient.' 

It  is  worthy  of  note  that  in  the  case  from  which  this  ex- 
tract is  taken,  the  guaranty  was  substantially  the  same  as 
that  in  the  present  case,  and  that  no  question  was  made  as 
to  a  notice  of  acceptance.  It  seems  to  have  been  treated  as 
a  complete  contract  by  force  of  its  terms. 

It  does  not  affect  the  conclusion,  based  on  these  views, 
that  the  present  guaranty  was  for  future  advances  as  well 
as  an  existing  debt.  It  can  not,  therefore,  be  treated  as  if 
it  were  an  engagement,  in  which  the  only  consideration  was 
the  future  credit  solicited  and  expected.    The  recital  of  the 
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consideration  paid  by  the  guarantee  to  the  guarantor  shows 
a  completed  contract,  based  upon  the  mutukl  assent  of  the 
parties;  and  if  it  is  a  contract  at  all,  it  is  one  for  all  the 
purposes  expressed  in  it.     It  is  an  entirety,  and  can  not  be 
separated  into  distinct  parts.     The  covenant  is  single,  and 
can  not  be  subjected  in  its  interpretation  to  the  operation 
of  two  diverse  rules. 
Of  course  the  instrument  takes  effect  only  upon  delivery." 
See,  also,  Taylor  et  al.  v.  Tolman  Co.,  47  111.  App.  264; 
Estate  of  Rapp  v.  Phoenix  Ins.  Co.,  113  111.  390;  Taussig  v. 
Eeid,  145  111.  488. 
The  judgment  of  the  Superior  Court  is  affirmed. 


A.  M.  Johnson  y.  Jaeob  B.  Wise. 

1.  Chattkl  Mortoaoes— WTia^  Art  Not  Houaehold  CToods. —The 
words  "  necessary  household  goods,**  in  the  act  of  June  5,  1880,  con- 
cerning chattel  mortgages,  do  not  include  a  piano,  unless  the  same  is 
used  as  a  means  of  earning  a  livelihood. 

Replerin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiCHABD  W.  Clifford,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,'  1896.  Reversed  and  remanded.  Opinion  filed  November 
5,1896. 

Elhbk  K  Beach  and  M.  Slusseb,  attorneys  for  appel- 
lant. 

As  to  the  meaning  of  the  words,  "  necessary  household 
goods,"  as  used  in  Section  1  of  Chattel  Mortgage  Act,  ap- 
proved June  5,  1889,  see  Montague  v.  Richardson  et  al.,  24 
Conn.  338;  Hitchcock  v.  Holmes,  43  Conn.  528;  Davlin  v. 
Stone,  4  Cush.  359;  Am.  &  Eng.  En.  Law,  Vol.  16,  p.  369 
(notes). 

Whether  a  particular  article  is  embraced  within  the  term 
"necessary  household  goods,"  is  a  question  of  law  for  the 
court.  Davlin  v.  Stone,  4  Cush.  361;  Hitchcock  v.  Holmes, 
43  Conn.  530;  Am.  &  Eng.  En.  Law,  VoL  16,  p.  369,  with 
notes;  McHair  v.  People,  89  111.  443. 
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F.  W.  Jaros,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

An  act  of  June  5,  1889,  concerning  chattel  mortgages, 
provides  that  "  no  chattel  mortgage  on  the  necessary  house- 
hold goods  *  *  *  shall  be  foreclosed,  except  in  a  court 
of  record.^* 

The  appellee  bought  a  piano — ^probably  in  1882 — for  the 
children  to  play  on.  He  could  not  play  on  it.  In  1892  he 
mortgaged  it.  The  case  does  not  show  that  in  1892  he  had 
a^y  children,  nor  that  anybody  ever  played  upon  the  in- 
strument. 

The  piano  was  taken  from  him,  without  jMrocess  of  law, 
under  the  mortgage,  and  he  sued  and  recovered  a  verdict 
of  $235,  but  a  remittitur  hrought  the  amount  down  to  $150, 
for  which  he  had  judgment.  The  court  refused  to  instruct 
the  jury,  at  the  instance  of  the  appellant,  that  the  words, 
"  necessary  household  goods,"  do  not  include  a  piano,  un- 
less the  same  is  used  as  a  means  of  earning  a  livelihood. 

Applied  to  this  case,  that  instruction  ought  to  have  been 
given. 

What  necessity  can  a  man  have  for  a  piano  that  is  not 
used? 

There  is  a  great  deal  more  in  the  case,  which  on  this  ap- 
peal, need  not  be  considered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Shepard,  p.  J.,  dissents. 


Weber  Wagon  Company  v.  City  National  Bank  of  Cairo. 

1.  Consideration — Pleadings  and  JVoqf.— Under  a  plea  of  a  total 
want  of  coDsideratiozi»  (Hroof  of  a  partial  want  of  consideration  is  not  ad- 
missible. 

Assumpsit,  on  a  promissory  note.  Error  to  the  Circuit  Coart  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  med  October  22, 1896. 

Thornton  &  Chancellor,  attorneys  for  plaintiff  in  error. 
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Gilbert  Brothers,  attorneys  for  defendant  in  error;  Mo. 
MuRDY  &  Job,  of  counsel. 

Mr.  Justice  Gary  delivered  the  opinion  of    the  Court. 

The  bank  sued  the  wa^on  company,  the  cause  of  action 
being  as  follows : 
"  $360.09.  Chicago,  August  12,  1893. 

December  12,  1893,  after  date,  we  promise  to  pay  to  the 
order  of  Carey-Halliday  Lumber  Company,  three  hundred 
and  sixty  and  9-100  dollars,  at  Merchants  National  Bank, 
Chicago,  value  received. 

No.  687.  Weber  Wagon  Co., 

Due,  12-12-1893.  W.  H.  Weber,  Secy,  and  Treas."  . 

Indorsed  as  follows: 

"  Pay  City  National  Bank  of  Cairo,  Illinois,  or  order,  for 
account  of  Carey-Halliday  Lumber  Co. 

Per  C.  S.  Carey,  Pres." 

The  wagon  company  pleaded  a  total  want  of  considera- 
tion for  the  note,  and  notice  to  the  bank  thereof  at  the  time 
of  the  indorsement. 

On  the  trial  the  company  offered  to  prove  a  partial  want 
only. 

We  need  not  go  into  the  general  question  of  the  effect  of 
restrictive  indorsements.  The  brief  of  the  wagon  company 
admits  that  "  a  restrictive  indorsement  gives  the  indorsee 
the  right  to  collect  the  bill,  and  to  sue  any  party  thereto 
that  his  indorser  could  have  sued." 

We  assume  that,  because  the  indorsement  was  restrict- 
ive, the  wagon  company  could  make  against  the  bank  any 
defense  good  against  the  lumber  company. 

But  if  the  lumber  company  were  plaintiff,  under  a  plea  of 
total  want  of  consideration,  proof  of  a  partial  want  would 
not  be  admissible.     Burnap  v.  Cook,  32  111.  168. 

One  plea  is  in  bar  of  the  whole  action;  the  other  to  limit 
the  amount  of  recovery. 

This  view  of  the  case  makes  all  other  questions  in  it  of 
no  importance. 

The  judgment  is  affirmed. 
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1.  Injunction — When  Improper  to  Qrant  Without  Notice. — ^Where  a 
bill  for  an  injunction  contains  no  allegations  of  facts  which  tend  to 
show  that  the  defendant  could  have  done  anything  which  would  have 
put  the  complainant  in  a  worse  position  if  notice  of  the  application  for 

66      504   an  injunction  had  been  given  him,  it  is  error  to  grant  the  injimction 
^  without  notice. 

2.  Practice — Oranting  Injunctions. — A  complainant  is  not  entitled 
to  any  consideration  in  applying  for  an  injunction,  unless  he  first  com- 
plies with  the  statute  by  giving  notice,  or  makes  it  appear  to  the  court, 
judge,  or  master  to  whom  the  application  is  made,  by  a  sworn  statement 
of  facts  either  in  the  bill  or  in  accompanying  affidavits,  from  which  the 
conclusion  can  be  drawn  that  he  will  be  unduly  prejudiced  by  giving 
notice. 

Bill  for  an  Injunction. — Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  remanded.  Opinion 
filed  October  22,  1896. 

Newman,  Northrup  &  Levinson,  attorneys  for  appellant. 

The  injunction  must  be  dissolved  because  it  was  issued 
without  notice  to  appellant,  and  no  facts  appear  either  by 
allegations  of  the  bill  or  by  affidavit  which  warrant  the  is- 
suance of  an  injunction  without  notice.  Brough  v.  Schanz- 
enbach,  59  111.  App.  407;  King  v.  Pardridge,  60  111.  App.  475. 

Hatch  &  Ritsher  and  John  J.  Symes,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  filed  a  bill  and  on  it  obtained,  on  the  10th 
day  of  March,  1896,  an  order  for  an  injunction  restraining 
the  appellant,  among  other  things,  from  further  proceeding 
in  pending  suits,  and  from  instituting  further  suits  for  dam- 
ages for  breaches  of  an  alleged  contract.  March  30,  1896. 
the  order  was  modified  so  as  to  permit  the  prosecution  of 
the  first  suit  instituted  and  pending.  Then  the  appellant 
prayed  and  was  allowed,  this  appeal  from  the  original  order. 

If  the  first  order  was  wrong,  but  the  whole  wrong  had 
been  rectified  before  the  appeal  was  prayed,  so  that  there 
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then  remained  no  wrong  to  correct  or  redress,  there  would 
be  good  reason  to  say  that  the  appeal  should  be  dismissed. 
But  if  part  of  the  wrong  remains  the  appeal  is  effectual  to 
correct  -that. 

The  injunction  was  granted  without  notice.  No  allega- 
tion of  facts  in  the  bill  tends  to  show  that  the  appellant 
could  have  done  anything,  if  notice  of  an  application  for  an 
injunction  had  been  given,  which  would  have  put  the  appel- 
lee in  a  worse  position. 

There  was  absolutely  no  reason  for  proceeding  without 
notice.  True,  there  is  attached  to  the  bill  an  affidavit  of 
the  appellee  "  that  he  is  advised  and  informed,  and  so  states, 
that  his  rights  will  be  unduly  prejudiced  if  an  injunction  is 
not  issued  immediately  without  notice  to  the  defendant." 

Any  examination  of  the  bill,  therefore,  to  determine 
whether  an  injunction  should  issue,  was  premature  in  the 
court  below,  and  would  be  equally  so  here. 

The  appellee  was  and  is  not  entitled  to  any  consideration 
of  his  application,  unless  he  first  comply  with  the  statute,  by 
giving  notice  or  making  it  "  appear"  to  the  court,  judge,  or 
master,  to  whom  the  application  is  made,  by  a  sworn  state- 
ment of  the  facts,  either  in  the  bill,  accompanying  affida- 
davits,  or  both,  from  which  the  conclusion  can  be  drawn 
that  the* "  rights  of  the  complainant  will  be  unduly  preju- 
diced," etc.  Brough  v.  Schanzenbach,  69  111.  App.  407; 
King  V.  Pardridge,  60  111.  App.  475;  Hovnanian  v.  Bedes- 
sern,  63  111.  App.  353;  Nusbaum  v.  Locke,  53  111.  App.  242. 

The  order  granting  the  injunction  is  reversed  and  the 
cause  remanded,  with  directions  to  the  Superior  Court  to 
dissolve  the  injunction.    Reversed  and  remanded. 


168s    37 

The  People  of  the  State  of  Illinois  ex  rel.  John  and    eo  6oi 
James  Dohson^  v.  Christian  C.  Kohlsaat^  Judge  ^-^ 

of  the  Probate  Court  of  Cook  County. 

1,  Administration  op  Estates— WTien  it  is  at  an  End,— It  would 
seem  that  when  an  executor  files  an  account  which  is  approved,  showing 
tliat  th  J  whole  estate  is  administered,  that  must  be  the  end  of  the  admin- 
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istration,  although  no  final  order  discharging  the  executor  is  entered 
by  the  Probate  Court,  especially  after  the  lapse  of  four  years. 

2.  Appeals — Error  Without  Injury.— When  an  appeal  ought  to  have 
been  granted,  but  could  have  availed  the  parties  asking  it  nothing,  its 
denial  is  error  without  injury.     ^ 

3.  Mandamus — W)ien  Not  to  he  Awarded,— A.  writ  of  mandamus 
will  not  be  aw^arded  unless  it  will  be  effectual  as  a  remedy  if  enforced. 

Mandamus. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edward  F.  Dunne,  Judge,  presiding.  Heai'd  in  this  court  at  the  Octo- 
ber term,  1896.    Afiirmed.    Opinion  filed  November  5,  1896. 

BuLKLEY,  Gray  &  More  and  L.  S.  Hodges,  attorneys  for 
appellants. 

John  P.  Ahrens,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  was  a  petition  on  the  relation  of  John  and  James 
Dobson  for  a  mandamus  to  the  appellee,  who  is  judge  of 
the  Probate  Court  of  Cook  County. 

From  the  appellants'  brief  we  take  the  facts,  that  on  the 
17th  day  of  September,  1895,  the  rela'tors  filed  in  the  Pro- 
bate Court  their  petition  to  compel  Anna  B.  Hughes,  execu- 
trix of  William  Hughes,  to  pay  a  claim  the  relators  had 
against  the  estate  of  William  Hughes. 

That  on  the  5th  day  of  August,  1S91,  before  the  prede- 
cessor in  office  of  the  appellee,  the  executrix  settled  her  ac- 
counts, showing  that  she  had  fully  administered;  that  at 
that  settlement  the  relators  excepted  to  the  allowance  of 
certain  items  in  her  account;  that  such  exceptions  were 
overruled,  and  the  account  was  approved;  that  the  relators 
then  prayed,  but  did  not  perfect,  an  appeal. 

No  final  order  discharging  the  executrix  was  entered  in 
the  Probate  Court. 

The  petition  filed  by  the  relators  on  the  17th  day  of  Sep- 
tember, 1895,  the  Probate  Court  denied,  and  denied  an  ap- 
peal from  the  order  denying  the  petition. 

Now,  admit  that  the  appeal  should  have  been  granted — we 
say  neither  yes  nor  no  to  that — ^yet  it  appears  that  the  exec- 
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utrix  had  finally  settled  her  accounts,  over  the  exceptions 
of  the  relators,  four  years  before. 

They  could  not  again  litigate  the  matters  then-*  deter- 
mined. We  have  been  referred  to  no*  statute  requiring  a 
formal  order  of  discharge  of  an  executor  or  administrator 
as  condition  precedent  to  the  termination  of  the  proceed- 
ings in  the  Probate  Court.  It  would  seem  that  when,  as  in 
this  case,  an  executrix  files  an  account  which  is  approved, 
showing  that  the  whole  estate  is  administered,  that  must  be 
the  end;  but  be  that  as  it  may,  the  adjudication  by  the 
court  upon  the  5th  day  of  August,  1891,  on  the  exceptions  of 
the  relators,  should  be  held  final.  Dickson  v.  Ilitt,  98  111. 
300. 

To  require  an  executor  or  administrator  to  preserve,  for 
an  indefinite  period,  vouchers  and  proofs,  to  support  an 
account  which  the  Probate  Court  has  approved,  and  no 
appeal  taken  from  its  decision,  would  be  very  danger- 
ous. If  the  decision  by  the  Probate  Court  in  1891  was 
final,  then  the  appellee  rightly  denied  the  petition  filed  in 
1895,  and  even  if  an  appeal  ought  then  to  have  been  granted, 
it  could  have  availed  the  relators  nothing. 

Now,  a  mandamus  will  not  be  awarded  unless  it  will  "be 
effectual  as  a  remedy  if  enforced."  People  v.  McConnell, 
U6  111.  532. 

As  an  appeal  would  do  the  relators  no  good,  a  manda- 
mus to  grant  an  appeal  ought  not  to  go. 

The  judgment  of  the  Circuit  Court  dismissing  the  peti- 
tion for  a  mandamus,  is  afiirmed. 


Charles  Backer  y.  West  Chicago  Park  Commissioners. 

1.  West  CracAOO  Park  Commissioners.— -4  Municipal  Corporation 
— Liability. — ^The  West  Chicago  Park  Commissioners  is  a  municipal 
corporation,  with  limited  powers  granted  to  it  by  the  legislature,  and  as 
such  is  not  liable  for  damages  resulting  from  the  negligence  of  its  offi- 
cers in  giving  an  employe  a  vicious  and  unsafe  horse  to  use. 

2.  Respondeat  Superior— TFAere  the  Doctrine  Does  Not  Apply,— -If 
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the  agents  or  servants  of  a  municipal  corporation  are  independent  of  the 
corporation,  as  to  the  tenure  of  their  office  and  the  manner  of  discharg- 
ing their  duties,  the  corporation  is  not  impliedly  liable  for  their  acts  of 
negligence,  and  the  doQtrine  of  respondeat  superior  does  not  apply. 

8.  SxuE— Foundation  of  the  Doctrine,— The  doctrine  of  respondeai 
superior  is  founded  upon  the  maxim  Qaifacitper  aliunij  facit  per  se. 

Action  for  Personal  Injuries. --Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tcjthill,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  October 
22,  1896. 

William  E.  Mason,  attorney  for  appellant. 

As  to  whether  a  municipal  corporation  is  liable  to  be  sued 
in  tort,  it  is  only  necessary  to  cite  a  few  authorities  to  show 
that  the  well  settled  law  of  this  State  sustains  our  conten- 
tion of  the  liability  of  the  defendant  in  this  case.  Lacon  v. 
Page,  48  111.  499;  Champaign  v.  Patterson,  60  111.  61; 
Bloomington  v.  Bay,  42  111.  503;  Sterling  v.  Thomas,  60  111. 
264;  Clayburgh  v.  Chicago,  25  111.  535;  Springfield  v.  Le 
Claire,  49  111.  476. 

E.  T.  NooNAN  and  Victor  Eltino,  attorneys  for  ap- 
pellee. 

The  West  Chicago  Park  Commissioners  was  created  a 
corporate  authority  by  act  of  the  legislature  of  the  State  of 
Illinois.     Private  Laws  of  Illinois,  1869  (Vol.  1),  342. 

The  West  Chicago  Park  Commissioners  is  a  municipal 
corporation  for  park  purposes.  West  Chicago  Park  Com- 
missioners V.  City  of  Chicago,  152  111.  393. 

Municipal  officers  and  servants,  in  the  performance  of 
duties  essentially  public  in  their  nature,  are  agents  of  the 
State  at  large,  and  the  municipality  is  not  liable  for  dam- 
ages resulting  from  their  negligent  acts.  Dillon  on  Munic- 
ipal Corporations  (4th  Edit.),  Sees.  974-977  incl.  and  980, 
with  notes  and  cases  cited;  Beach  on  Public  Corporations, 
Chap.  20,  Sees.  738-745  incl.  and  1010,  1011,  and  cases 
cited;  Tiedemann  on  Municipal  Corporations,  Sec.  324; 
Shearman  and  Redfleld  on  Negligence  (4th  Edit.),  Sees.  253, 
255,  and  numerous  cases  cited;  2  Thomp.  on  Negligence,  pp. 
C25  et  seq.y  737,  with  cases  cited. 
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The  exemption  from  tort  liability  of  counties,  towns  and 
school  districts,  repeatedly  recognized  in  this  State,  is  based 
upon  the  above  principle.  Town  of  Walthara  v.  Kemper, 
56  III.  346;  Russell,  Adm'r,  v.  Town  of  Steuben,  57  111.  35; 
White,  Adm'r,  v.  County  of  Bond,  58  111.  297;  Hallenbeck, 
Adm'r,  v.  County  of  Winnebago,  95  111.  148;  Cooney  v.  Town 
.  of  Hartland,  95  111.  516;  Tiedemann  on  Municipal  Corpora- 
tions, Sec.  325. 

The  duties  imposed  on  the  West  Chicago  Park  Commis- 
sioners are  essentially  public  in  their  nature  and  fall  within 
the  duties  of  a  State  to  its  people.  Private  Laws  of  Illi- 
nois, 1569  (Vol.  1),  342;  Dillon  on  Municipal  Corporations 
(4th  Edit.),  Sec.  598;  Beach  on  Public  Corporations,  Sec. 
582,  with  cases  cited. 

The  members  of  the  Board  of  West  Chicago  Park  Com- 
missioners are  officers  and  agents  of  the  State  in  the  exer- 
cise of  governmental  functions.  Private  Laws  of  Illinois, 
1S69  (Vol.  1),  342;  Wilcox  v.  The  People,  90  111.  186;  West 
Chicago  Park  Commissioners  v.  McMuIlen,  134  111.  170. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  brought  suit  against  the  Board  of  West  Park 
Commissioners,  alleging  that,  being  employed  by  the  de- 
fendant to  drive  and  handle  horses,  while  in  the  discharge 
of  his  duties,  the  defendant  gave  to  him  a  vicious  and  un- 
safe animal,  weU  knowing  the  same  to  be  unsafe  for  the  use 
of  him,  the  appellant,  or  any  other  person,  and  that  the  de- 
fendaijt  neglected  to  warn  appellant  of  the  unsafe  character 
of  said  horse,  and  that  while  he,  the  appellant,  was  in  the 
discharge  of  his  duties  in  obedience  to  the  orders  of  the  de- 
fendant,  and  while  in  the  exercise  of  all  due  care  and  dili- 
gence, the  said  horse  which  he  was  then  using  became  un- 
ruly and  unmanageable,  by  means  whereof  he  was  greatly 
injured  and  bruised,  and  so  remained  for  a  long  time,  and 
thereby  suffered  great  loss  and  damage,  and  was  put  to 
great  loss  and  expense,  wherefore  he  brings  suit,  setting  his 
claim  for  damages  at  the  sum  of  $25,000. 
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A  demurrer  to  the  declaration  having  been  sustained,  ap- 
pellant, the  plaintiff  below,  has  appealed  to  this  court. 

The  West  Chicago  Park  Commissioners  is  a  municipal 
corporation,  having  certain  limited  powers  granted  to  it  by 
the  legislature.  The  members  of  the  Board  of  West  Chi- 
cago Park  Commissioners  are  agents,  by  whom,  in  part,  the 
people  of  the  State  carry  on  the  government.  Their  func- 
tions are  essentially  political  and  concern  the  State  at  large, 
although  they  are  to  be  discharged  within  the  town  of 
West  Chicago.  *  *  *  We  can  not  doubt  that-  these 
Park  Commissioners  come  within  the  term  of  officers.  Wil- 
cox V.  The  People,  90  111.  186;  West  Chicago  Park  Com- 
missioners  v.  McMuUen,  134:  111.  170. 

The  parks  and  boulevards  owned  and  controlled  by  the 
park  board  are  held  for  the  use  of  the  public  generally,  as 
well  as  for  the  public  in  their  immediate  vicinity.  West 
Chicago  Park  Commissioners  v.  The  City  of  Chicago,  152 
111.  393. 

Ordinarily  the  principal  is  liable  for  the  negligent  acts  of 
his  servant  in  the  course  or  line  of  his  employment,  in  con- 
sequence of  which  a  third  person  suffers  injury,  upon  the 
principle  of  respondeat  superior,  but  a  distinction  exists  in 
the  case  of  municipal  corporations,  as  a  municipal  corpora- 
tion is  not  liable  for  the  tortious  acts  of  police  officers  em- 
ployed by  it,  or  for  the  negligence  of  firemen  in  running 
over  persons  in  the  street,  or  for  the  negligence  of  health 
officers  in  its  employ.  Dillon  on  Municipal  Corporations, 
4th  Ed.,  Sees.   975,  970,  977,  978. 

The  rule  by  which  it  is  to  be  determined  whether  a 
municipal  corporation  is  liable  for  the  acts  of  persons  in  its 
service,  is  stated  in  Dillon  on  Municipal  Corporations,  Sec. 
974,  as  follows : 

"  It  may  be  observed  in  the  next  place,  that  when  it  is 
sought  to  render  a  municipal  corporation  liable  for  the  acts 
of  servants  or  agents,  a  cardinal  inquiry  is,  whether  they 
are  the  servants  or  agents  of  the  corporation.  If  the  cor- 
poration appoints  or  elects  them,  can  control  them  in  the 
discharge  of  their  duties,  can  continue  or  remove  them,  can 
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hold  them  responsible  for  the  manner  in  which  they  dis- 
charge their  trusts,  and  if  those  duties  relate  to  the  exercise 
of  corporate  powers,  and  for  the  peculiar  benefit  of  the  cor- 
poration in  its  local  or  special  interest,  they  may  justly  be 
regarded  as  its  agents  or  servants,  and  the  maxim  of  re- 
spondeat superior  applies.  But  if,  on  the  other  hand,  they 
are  elected  or  appointed  by  the  corporation  in  obedience  to 
the  statute,  to  perform  a  public  service  not  peculiarly  local 
or  corporate,  but  because  this  mode  of  selection  has  been 
deemed  expedient  by  the  legislature  in  the  distribution  of 
the  powers  of  government — if  they  are  independent  of  the 
corporation  as  to  the  tenure  of  their  office,  and  the  manner 
of  discharging  their  duties,  they  are  not  to  be  regarded  as 
the  servants  or  agents  of  the  corporation,  for  whose  acts  or 
negligence  it  is  impliedly  liable,  but  as  public  or  State 
officers,  with  such  powers  and  duties  as  the  statute  confers 
upon  them,  and  the  doctrine  of  respondecut  superior  is  not 
applicable." 

If  this  rule  were  to  be  followed  in  this  State,  the  question 
would  arise  whether  this  municipality,  including  within  its 
territory  upward  of  a  million  of  people,  and  a  great 
amount  of  property,  is  liable  for  the  negligent  acts  of 
persons  employed  by  the  board  of  commissioners,  said  com- 
missioners not  being,  either  directly  or  indirectly,  selected 
or  appointed  by  the  municipality  over  which  said  com- 
missioners exercise  jurisdiction,  neither  said  municipality, 
the  voters  or  inhabitants  thereof,  having  control  over  the 
action  of  said  commissioners,  or  power  to  remove  them  for 
cause  or  otherwise. 

Another  reason  given  for  the  exemption  of  municipal 
corporations,  such  as  towns  and  counties,  from  liability  for 
the  tortious  acts  of  their  servants,  is  that  such  municipali- 
ties exist  by  force  of  the  general  law;  are  part  of  the  sub- 
divisions of  government;  merely  aids  and  assistants  to  the 
State  in  exercising  its  functions;  that  they  have  not  been 
created  at  their  own  instance  or  request,  but  that  for  pur- 
poses of  its  own  the  sovereign  power  called  them  into,  and 
keeps  them  in  existence  as  its  servants,  agents  and  depend- 
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encies;  and  that  as  the  sovereign  power  itself  can  not  be 
sued  for  the  neo^ligent  acts  of  any  of  its  servants,  therefore 
its  mere  agencies,  which  exist  for  its  purpose  alone,  ought 
not  to  be  held  liable;  and  that  a  distinction  exists  between 
municipalities  created  alone  at  the  instance  of  the  sovereign 
power  by  general  law,  and  cities,  incorporated  towns  and  vil- 
lages, existing  by  virtue  of  special  laws,  and  most  fre- 
quently after  the  question  of  accepting  such  special 
charter  has  been  submitted  to,  and  approved  by,  the  inhabit- 
ants of  such  municipality. 

In  the  case  of  West  Chicago  Park  Commissioners,  the 
act  creating  the  municipality  did  not  go  into  effect  until  it 
had  been  submitted  to,  and  was  ratified  by,  the  voters  of  the 
new  district  thus  created.  In  this  State  the  rule  has  lonsr 
been,  as  laid  down  in  Town  of  Waltham  v.  Kemper,  55  111. 
346,  that  a  distinction  exists  between  the  liabilitv  of  vil- 
lages,  towns  and  cities  created  for  their  own  benefit,  and  towns 
established  by  law  as  civil  divisions  of  a  county,  the  latter 
not  being  liable  to  private  action  for  damages  occasioned 
by  the  negligence  of  their  servants.  As  is  said  in  that  case, 
at  the  common  law,  while  actions  are  maintainable  against 
towns  which  are  but  civil  divisions  of  the  county,  it  has 
been  held  ever  since  the  case  of  Russell  et  al.  v.  Men  Dwell- 
ing in  the  County  of  Devon,  2d  Term  Reports,  671,  that 
towns  or  counties,  though  corporations,  but  existing  as  such 
by  virtue  of  the  general  political  government  of  the  State, 
are  not  liable  at  the  common  law  to  actions  for  neglect  of 
duty,  and  can  only  be  made  liable  by  statute.  Such  was  the 
rule  announced  in  the  case  of  Hedges  v.  The  County  of  Madi- 
son, 1  Gilman,  567,  and  such  has  been  the  uniform  holding 
in  this  State,  with  the  exception  of  the  case  of  Town  of 
South  Ottawa  v.  Foster,  20  111.  296,  which  case  was  over- 
ruled in  Town  of  Waltham  v.  Kemper,  aupra.  In  the  case 
last  mentioned,  the  court  said : 

"  The  reason  which  exempts  these  public  bodies  from  lia- 
bility to  private  actions,  based  upon  neglect  to  perform  a 
public  duty,  does  not  apply  to  villages,  boroughs  and  cities, 
which  accept  special  charters  from  the  State.     The  grant 
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of  the  corporate  franchise  in  those  cases  is  usually  made 
only  at  the  request  of  the  citizens  to  be  incorporated,  and 
it  is  justly  assumed  that  it  confers  a  valuable  privilege, 
which  is  held  to  be  a  consideration  for  the  duties  imposed 
by  the  charter.  By  those  charters,  larger  powers  of  self- 
government  are  conferred  than  those  confided  to  towns  or 
counties;  larger  privileges  in  the  acquisition  and  control  of 
corporate  property,  and  special  authority  is  given  them  to 
make  use  of  the  public  highways  for  the  special  and  pecul- 
iar convenience  of  the  citizens  of  the  municipality,  in  va- 
rious modes  not  permissible  elsewhere.  These  grants  raise 
an  implied  promise  on  the  part  of  the  corporation  to  per- 
form their  corporate  duties,  and  it  inures  to  the  benefit  of 
every  individual  interested  in  its  performance." 

The  subject  now  under  consideration  was  recently  con- 
sidered in  the  case  of  Elmore  v.  Drainage  Commissioners, 
135  111.  269.  The  corporation  in  that  case  sought  to  be 
held  liable  for  the  negligent  act  of  its  commissioners,  was 
organized  under  the  statute  in  force  July  1, 1879,  providing 
for  the  organization  of  drainage  districts.  Sec.  119  of  said 
act  provided  that  whenever  a  majority  of  the  adult  owners 
of  land  who  shall  be  the  owners  of  more  than  one-third  of 
the  lands  in  any  area  of  territory  lying  in  more  than  two 
townships,  either  in  the  same  or  different  counties  *  *  * 
should  file  a  petition  for  the  organization  of  a  drainage  dis- 
trict, etc.,  such  petition  should,  notice  having  been  given  as 
provided  in  the  act,  be  heard  and  passed  upon  by  the 
County  Court.  While  that  act  did  not  require  that  a 
majority  of .  the  inhabitants  of  the  drainage  district  sought 
to  be  created  should  sign  the  petition,  it  did  require  that  a 
majority  of  all  of  the  owners  of  land  to  be  affected  by  such 
petition,  and  out  of  whose  lands  only  could  funds  for  the 
carrying  on  of  the  contemplated  work  be  obtained,  should 
join  in  the  petition.  The  district  thus  created  was,  there- 
fore, one  brought  into  existence,  not  by  the  sovereign  power 
for  the  purposes  of  the  general  welfare  only,  but  was  one 
that  came  into  being  at  the  instance  of  those  whose  prop- 
erty was  to  be  aflfected  thereby. 

Toi.  LXVI  33 
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The  Drainaore  Commission  District  asraiDst  which  suit 
was  brought,  reported  in  135  111.,  would  seem,  therefore,  to 
have  been  a  municipality  of  limited  powers,  created  at  the 
instance  of  those  whose  property  was  to  be  affected  thereby, 
and  such  is  the  municipality  controlled  by  the  West  Park 
Commissioners,  and  the  rule  applicable  as  to  the  liability  of 
one  for  the  negligent  acts  of  its  servants,  to  be  applicable 
as  to  the  question  of  the  liability  of  the  other. 

In  Elmore  v.  Drainage  Commissioners,  supra^  the  court 
said: 

"  In  Commissioners  v.  Kelsey,  120  111.  482,  and  in  other 
cases,  it  has  been  held  that  drainage  districts  are  to  be 
classed  as  municipal  corporations.  It  is  manifest,  however, 
that  they  are  not  municipal  corporations  proper,  nor  do  we 
regard  them  as  analogous  to  such  corporations.  In  the  case 
of  an  incorporated  city  a  perfect  obligation  is  imposed  by 
the  law,  and  powers  and  means  full,  ample  and  adequate 
for  the  discharge  of  such  duty  are  given.  A  drainage  dis- 
trict, however,  is  organized  merely  for  a  special  and  limited 
purpose.  Its  powers  are  restricted  to  such  as  the  legisla- 
ture has  deemed  essential  for  the  accomplishment  of  such 
purpose,  and  it  is  only  authorized  to  raise  funds  for  the  spe- 
cific object  for  which  it  is  formed,  and  can  do  that  in  no 
other  mode  than  by  special  assessments  upon  the  property 
benefited,  which  can  in  no  case  exceed  the  benefits  to  the 
lands  assessed.  No  funds  or  means  are  furnished  such  dis- 
trict with  which  to  pay  damages  occasioned  to  individuals 
by  the  tortious  or  unauthorized  acts  of  the  drainage  com- 
missioners, and  there  is  no  express  statutory  requirement 
that  it  shall  be  liable  for  such  torts.  The  duty,  then,. which 
was  incumbent  upon  appellee  to  protect  the  lands  of  appel- 
lant through  which  its  ditches  passed^  from  inundation,  was 
a  duty  of  imperfect  obligation,  and  one  for  the  breach  of 
which  no  action  for  damages  lies  against  the  district.  The 
act  under  which  appellee  is  organized  is  a  general  law,  and 
applicable  alike  to  all  parts  of  the  State,  and  under  its  pro- 
visions drainage  districts  may  everywhere  be  formed. 
Appellee  is  to  be  regarded  as  a  mere  public,  involuntary 
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quasi  corporation,  and  the  well  established  and  uniform 
doctrine  is  that  there  is  no  corporate  liability  to  respond  in 
damages  to  an  individual  injured  by  the  negligent  or  wrong- 
ful act  of  its  oflBcers,  agents  or  servants." 

In  the  case  of  the  West  Park  Commissioners,  as  in  the 
case  of  the  Drainage  Commissioners,  considered  in  135  111., 
no  funds  or  means  are  furnished  the  West  Park  Commis- 
sioners with  which  to  pay  damages  occasioned  to  individ- 
uals  by  the  negligent  acts  of  such  commissioners,  and  there 
is  no  express  statutory  requirement  that  the  municipality 
shall  be  liable  for  such  torts.  True,  the  commissioners  have 
authority  to  raise  certain  sums  of  money  by  taxation,  but 
such  money  is  a  trust  fund  required  to  be  expended  in  the 
government,  maintenance  and  improvement  of  the  parks, 
boulevards  and  pleasureways,  which  parks,  etc.,  exist,  not 
for  the  benefit  of  the  inhabitants  of  the  municipality  alone, 
but  for  the  recreation,  health  and  benefit  of  the  public,  and 
are  "  free  to  all.  persons  forever." 

The  doctrine  of  respondeat  superior  is  founded  upon  the 
maxim  Quifaeitper  alium^  fa^it  per  se. 

In  the  present  case  it  is  the  State,  which,  through  com- 
missioners appointed  by  the  governor,  responsible  to  and 
removable  by  him  and  no  one  else,  is  doing  the  work  of 
creating  and  maintaining  parks,  boulevards  and  pleasure 
grounds.  The  municipality  pays  the  expense  of  the  work 
thus  done,  but  it  has  no  directive  voice,  either  as  to  what 
shall  be  done  or  who  shall  be  employed  to  do  it.  However 
inattentive  or  remiss  the  commissioners  may  be,  however 
negligent,  so  that  damage  or  injury  from  their  acts  results 
to  individuals,  the  municipality  is  without  remedy;  it  can 
only  appeal  to  the  sovereign  power  by  whom  the  commis- 
sioners are  appointed,  and  such  sovereign  will  do  as  to  it 
seems  best. 

For  this  and  other  reasons,  we  do  not  think  this  action 
can  be  maintained  against  the  West  Chicago  Park  Commis- 
sioners, sued  as  the  Board  of  West  Park  Commissioners. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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Alfred  A.  Smith  ?•  Michigan  Bnggy  Gompanj. 

1.  Malicious  Prosecution— UcgwmYc*  of  the  Action, — To  the  main- 
taining of  an  action  for  malicious  prosecution  two  things  must  concur  : 
First,  a  want  of  probable  cause,  and  second,  malice. 

2.  Same — Enticing  Another  into  a  Foreign  Jurisdiction  for  Service,  — 
A  mere  enticement  into  another  State,  where  there  is  detention  of  neither 
person  nor  property,  will  not  support  an  action  for  malicious  prosecution. 
'  3.  Same — Civil  Suits, — The  action  of  malicious  prosecution  can  not 
be  maintained  for  the  mere  bringing  of  one  civil  suit. 

4.  MALiCB~3fa2^  he  Inferred, — Malice  may  be  inferred  from  a  want  of 
probable  cause,  but  a  want  of  |>robable  cause  can  not  be  inferred  from 
malice. 

Trespass  on  the  Case,  for  malicious  prosecution.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
November  5,  1896. 

Statement  of  the  Case. 

This  was  an  action  on  the  case  brought  to  recover  dam- 
ages for  an  alleged  abuse  of  judicial  process  and  the  mali- 
cious institution  and  prosecution  of  a  civil  suit  without 
probable  cause. 

In  July,  1891,  the  plaintiff  entered  into  the  employ  of  the 
defendant  for  a  period  of  eighteen  months,  under  a  written 
contract  of  employment.  The  plaintiflTs  residence  was  at 
Chicago,  in  the  State  of  Illinois,  and  he  was  required  by  his 
contract  to  travel  in  the  State  of  Illinois,  which  he  proceeded 
to  do.  ^  About  the  first  of  February,  1892,  the  defendant  was 
desirous  of  abrogating  this  contract.  Thereupon  the  de- 
fendant telegraphed  to  the  plaintiff,  who  was  at  Chicago,  to 
come  to  Kalamazoo,  Michip^an,  which  was  where  the  defend- 
ant was  located.  The  plaintiff  did  as  instructed.  Upon  his 
arrival  at  Kalamazoo,  he  went  to  the  factory  and  office 
building  of  the  defendant,  and  was  seated  in  an  outer  office, 
separated  from  the  inner  or  private  office,  where  the  presi- 
dent and  secretary  and  treasurer  of  the  defendant  company 
were  seated,  engaged  in  their  ordinary  duties.    The  plaintiff 
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was  seen  by  them  through  the  glass  partition;  they  nodded 
to  him,  but  did  not  ask  him  in.     He  sat  down  in  a  chair. 
The  president  of  the  defendant  stepped  to  the  telephone, 
called  up  somebody  and  had  some  conversation.     A  short 
time  thereafter  the  sheriff  of  Kalamazoo  county,  Michigan, 
entered  the  office  and  inquired  for  the  plaintiff.     The  plaint- 
iff responded  to  the  inquiry,  whereupon  the  sheriff  served 
him  with  a  summons  in  an  a<5tion  wherein  the  present  de- 
fendant was  plaintiff  and  the  present  plaintiff  was  defendant, 
in  which  the  Buggy  Company  asked  $3,000  damages.     Im- 
mediately upon  the  departure  of  the  sheriff  the  president  of 
the  defendant  company  opened  the  door  of  the  private  office 
and  asked  the  plaintiff  in.     The  plaintiff  stepped  in  with 
the  summons  in  his  hand,  and  said,  ^^  Gentlemen,  what  does 
this  mean  ? "  to  which  the  president  replied :     "  I  guess  you 
will  find  out."     The  secretary  and  treasurer  then  said, 
"  Well,  we  made  up  our  minds  that  we  were  going  to  have 
a  fight  with  you,  and  we  thought  we  would  get  in  the  first 
blow."    They  went  on  to  say  that  their  contract  with  the 
plaintiff  had  not  been  as  profitable  to  them  as  they  expected 
it  to  be,  they  had  lost  money  by  it,  and  proposed  to  see  if 
they  could  not  get  it  back;  but  that  if  the  plaintiff  would 
release  them  from  their  contract  they  would  dismiss  the 
suit.    The  plaintiff  refused  to  do  it,  and  went  to  his  hotel. 
In  the  evening  of  the  same  day  tiie  president  of  the  defend- 
ant called  upon  him  at  his  hotel,  and  again  urged  him  to 
release  them  from  the  contract,  in  which  case  they  would 
dismiss  the  suit.     The  plaintiff  again  declined  to  do  it,  and 
came  back  to  Chicago.     The  defendant  thereupon  filed  its 
declaration  against  the  plaintiff  herein,  the  principal  allega- 
tion in  which  was,  that  the  plaintiff  had  obtained  his  con- 
tract from  the  defendant  by  fraudulently  representing  that 
he  had  sold  during  the  two  years  immediately  preceding  the 
date  of  his  contract,  sixty  thousand  to  sixty-five  thousand 
dollars  worth  of  buggies  and  carriages  per  year  during  each 
of  said  two  years,  which  was  false,  and  that  by  reason  of 
this  false  and  fraudulent  allegation  it  had  employed  him,  to 
defendant's  damage,  which  it  sought  to  recover.    The  case 
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in  Michigan  came  on  for  trial  before  a  court  and  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  the  defendant  therein. 
In  that  action  the  sum  of  $74.70  costs  were  taxed  against 
the  Buggy  Company,  and  paid  b}'  them.  The  plaintiff  also 
paid  for  attorney's  fees  and  other  necessary  expenses  in  and 
about  the  defense  of  said  action,  the  sum  of  $246,  and  lost 
some  time. 

In  the  present  action,  at  the  conclusion  of  the  plaintiffs 
"evidence,  the  defendant  moved  the  court  to  take  the  case 
from  the  jury,  first,  for  the  reason  that  the  plaintiff  not 
having  been  arrested  or  his  property  seized,  the  suit  was  not 
maintainable;  second,  upon  the  ground  that  the  evidence 
did  not  show  want  of  probable  cause  for  the  institution  by 
the  Buggy  Company  of  its  suit  against  the  plaintiff  herein; 
which  motion  was  sustained. 

SMrrH,  Shedd,  Underwood  &  Hall,  attorneys  for  plaint- 
iff in  error. 

An  action  lies  for  the  abuse  of  judicial  process.  Wanzer 
v.  Bright,  62  111.  35. 

And  this  is  as  true  of  civil  as  of  criminal  process.  Pope 
v.  Pollock,  46  Ohio  St.  367,  21  N.  E.  Rep.  356;  Antcliff  v. 
June,  81  Mich.  477;  Jaggard  on  Torts,  632-634;  Alderson 
on  Judicial  Writs  and  Process,  Sec.  126. 

Decoying  a  defendant  into  a  foreign  jurisdiction  for  the 
purpose  of  there  serving  him  with  process  from  a  foreign 
court  is  an  abuse  of  legal  process,  for  which  an  action  will 
lie.  Wanzer  et  al.  v.  Bright,  52  111.  35;  Alderson  on  Judi- 
cial Writs  and  Process,  Sec.  126. 

To  institute  an  action  or  prosecution  for  the  purpose  of 
compelling  a  defendant  to  surrender  his  legal  rights  or 
property,  or  for  any  indirect  purpose,  is,  in  itself,  malicious 
in  law.  Harpham  v.  Whitney,  77  111.  32;  Krug  v.  Ward, 
77  111.  603. 

An  action  on  the  case  will  lie  for  the  malicious  prosecu- 
tion without  probable  cause  of  a  civil  action,  irrespective  of 
whether  or  not  there  has  been  any  interference  with  the 
person  or  property  of  the  defendant.     In  such  an  action 
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actaai  damages  are  recoverable.  Gorton  v.  Brown,  27  111. 
4S9;  Lawrence  v.  Hagerman,  56  111.  68;  Payne  v.  Donegan, 
9  111.  App.  566;  Yanduzor  v.  Linderman,  10  Johns.  106  (N. 
T.,  1813);  Pangbum  v.  Bull,  1  Wend.  345  (K  T.,  1828); 
Whipple  V.  Fuller,  11  Conn.  582  (1836);  Cox  v.  Taylor,  10 
B.  Mon.  17  (Ky.  1849);  Closson  v.  Staples,  42  Vt.  209  (1869); 
Marbourg  v.  Smith,  11  Kas.  564  (1873);  Woods  v.  Finnell, 
13  Bush.  629  (Ky.  1878);  Hoyt  v.  Macon,  2  Colo.  113(1873); 
Juchter  V.  Boehra,  67  Ga.  534  (1881);  O'Neil  v.  Johnson,  53 
Minn.  439,  55  K  W.  Kep.  601  (1893);  McPherson  v.  Run- 
yon,  41  Minn.  524  (1889);  Pope  v.  Pollock,  46  Ohio  St.  367, 
21  K  E.  Rep.  356  (1889);  Eastin  v.  Bank  of  Stockton,  66 
Cal.  123  (IS84);  Allen  v.  Codman,  139  Mass.  136  (1895); 
McCardle  v.  McGinley,  86  Ind.  538  (1882);  Smith  v.  Burruss, 
106  Mo.  94  (1891);  Antcliff  v.  June,  81  Mich.  477  (1890); 
Johnson  v.  Meyer,  36  La.  Ann.  333  (1884);  Lipscomb  v, 
Shofner  (Tenn.),  33  S.  W.  Rep.  818  (1896). 

Meek,  Meek  &  Cochrane,  attorneys  for  defendant  in 
error. 

The  action  will  not  lie.  It  is  conceded  in  this  case  that 
neither  the  person  nor  the  property  of  the  appellant  was 
seized  in  the  proceedings  against  him,  which  then  gives  rise 
to  this  question : 

Will  malicious  prosecution  lie  in  a  case  where  a  civil 
action  was  brought,  where  the  person  of  the  defendant  in 
the  original  suit  was  not  seized,  nor  where  his  property  was 
neither  directly  nor  indirectly  seized  or  molested  by  the  liti- 
gation? Gorton  v.  Brown,  27  111.  489;  Payne  v.  Donegan, 
9  111.  App.  566;  Crate  v.  Kohlsaat,  44  111.  App.  274. 

The  courts  have  said  that  the  courts  of  the  law  are  open 
to  every  citizen,  and  that  the  costs  which  the  defendant  gets 
are  a  compensation  for  the  wrong.  If  every  suit  may  be  re- 
tried upon  the  allegation  of  malice,  the  evil  would  be  intol- 
erable, and  the  malice  in  each  subsequent  suit  would  likely 
to  be  greater  than  in  the  first,  and  that  if  the  defendant 
sought  to  have  damages  by  a  false  claim,  that  the  plaintiff 
ought  to  have  damages  on  a  false  plea,  which  would  make 
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litigation  interminable.  Newell  on  Malicious  Prosecu- 
tions, 36,  Sec.  26;  Am.  Leading  Cases,  218,  Note  to  Mums 
V.  Du  Pont;  Meyer  v.  Walter,  64  Pa.  St.  289;  Kramer  v. 
Stock,  10  Watts,  115;  Bitz  v.  Meyer,  11  Vroom,  252;  S.  C, 
29  Am.  Rep.  233;  Eberly  v.  Rupp,  90  Pa.  St.  259;  Gorton  v. 
Brown,  27  111.  489. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

To  the  maintaining  of  an  action  for  malicious  prosecu- 
tion, two  things  must  concur :  First,  that  there  was  a  want 
of  probable  cause  for  the  prosecution;  second,  that  it  was 
malicious. 

Malice  may  be  inferred  from  a  want  of  probable  cause, 
but  want  of  probable  cause  can  not  be  inferred  from  malice. 
The  result  of  the  action  in  Michigan  establishes  that  the 
plaintiff  therein  had  not  a  good  cause  of  action,  but  does 
not  establish  that  such  plaintiff  did  not  have  probable  cause. 
Harpham  et  al.  v.  Whitney,  77  111.  32;  Wade  v.  Walden,  23 
111.  425. 

Upon  the  trial  of  the  present  action,  the  plaintiff  testi- 
fied that  prior  to  his  employment  by  the  defendant,  he  wrote 
to  them  as  follows : 

*'June8,  1891. 
Hon.  M.  H.  Lane,  Kalamazoo,  Mich. 

Dear  Sir:  Since  talking  with  you  Friday,  I  have  given 
the  matter  then  under  consideration  a  good  deal  of  thought 
and  deem  it  best  to  give  you  my  conclusions  at  some  length 
so  that  you  may  not  think  I  fail  to  appreciate  your  courtesy. 

My  object  in  applying  to  you  in  the  first  place  was  to 
ascertain  if  you  did  not  have  an  opening  for  a  manager  of 
your  Chicago  branch.  I  understood  indirectly  that  there 
was  such  an  opening,  and  I  felt  that  with  my  experience 
and  knowledge  of  the  carriage  business  I  was  qualified  to 
fill  the  position  satisfactorily  to  your  company  and  with 
credit  to  myself.  You  made  other  arrangements,  and  the 
question  of  traveling  on  the  road  came  up. 

AVhile  in  the  employ  of  the  Abbott  Buggy  Company  I 
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traveled  Illinois  from  the  10th  of  July,  1889,  to  the  15th 
of  September,  1890,  inclusive,  and  my  sales  aggregated 
$61,755.50  from  personal  solicitation;  much  of  ray  time 
(luring  this  period  was  put  in  in  the  office,  so  that  a  close 
canvass  of  my  territprj''  was  not  possible. 

The  carriage  business  is  my  chosen  business,  and  other 
things  being  equal,  I  would  prefer  it  to  anything  else.  It 
is  a  business  that  I  know  something  about,  and  it  is  con- 
genial; but  if  my  services  on  the  road  or  off  of  it  are  not 
worth  $1,800  a  year,  as  evidenced  by  my  past  success,  the 
fault  is  in  the  business  and  not  in  me,  and  the  sooner  I 
divorce  m3^self  from  it  the  better  oflf  I  shall  be." 

Appellant  also  testified  as  follows : 

"  Q.  Did  you  send  a  letter  from  Mr.  Abbott  with  that 
letter  ? 

"  A.  I  did,  and  mailed  it  to  the  Michigan  Buggy  Com- 
pany. It  was  in  reference  to  my  ability  as  a  salesman. 
The  purport  of  it  was  that  I  had  been  employed  by  the 
Abbott  Buggy  Company  and  was  a  first  class  salesman." 

Plaintiff  was  thereafter  employed  as  a  traveling  salesman 
for  two  years,  at  a  salary  of  $1,500  and  expenses  for  the 
first  year,  and  $1^800  and  expenses  for  the  second  year. 

The  declaration  of  the  Michigan  Buggy  Company,  in  the 
action  by  it  brought,  set  forth,  among  other  things,  that 
prior  to  the  employment  by  it  of  appellant,  he  represented 
to  it  that  he  had  been  engaged  by  the  Abbott  Buggy  Com- 
pany in  canvassing  for  and  selling  the  buggies  and  carriages 
of  the  said  Abbott  Buggy  Company  in  the  State  of  Illinois, 
to  diflFerent  customers  and  persons,  throughout  the  said 
State,  and  that  during  each  of  said  two  years  he  had  sold 
for  the  said  Abbott  Buggy  Company  to  different  persons 
and  customers  throughout  the  State  of  Illinois,  buggies  and 
carriages  of  the  market  value  as  sold  by  him,  of  from 
$60,000  to  $65,000  worth  each  year.  And  that  hfe  was  well 
acquainted  with  the  trade  in  said  State  of  Illinois,  in  which 
he  had  been  selling  buggies  and  carriages;  that  the  parties 
with  whom  he  had  been  dealing  for  the  aforesaid  two  years 
in  the  selling  of  sai.l  buggies  and  carriages  were  his  friends 
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and  acquaintances,  and  that  he  controlled  their  trade  in 
that  line  of  business,  and  that  by  reason  of  his  controlling 
their  tradcj  he  could,  if  plaintiff  would  employ  him,  procure 
such  friends  and  acquaintances  to  purchase  of  plaintiff  in- 
stead of  said  Abbott  Buggy  Co.,  its  goods,  buggies  and 
carriages  to  the  extent  of  $00,000  to  $65,000  per  year;  that 
he  was  a  first  class  salesman  of  buggies  and  carriages,  and 
that  he  could  sell  more  in  said  territory  of  Illinois  than  an 
ordinary  salesman  could,  and  that  if  the  said  plaintiff  would 
employ  him,  he  would  procure  his  aforesaid  friends  and 
acquaintances  to  purchase  plaintiff's  goods;  all  of  which 
representations  and  statements  made  by  the  said  defendant 
the  said  plaintiff,  to  wit,  at  the  time  aforesaid,  believed  to 
be  true. 

Plaintiff  avers  that  from  its  experience  the  usual  cost 
of  selling  goods  manufactured  by  it  is  from  five  to  eight 
per  cent  of  the  selling  price;  that  the  salary  agreed  to  be 
paid  by  it  to  the  said  defendant  in  said  written  contract  was 
a  large  salary  for  a  first  class  salesman  or  traveling  man  in 
that  particular  line  of  business.  That  after  making  the 
said  contract,  defendant  commenced  his  labors  thereunder; 
that  he  continued  thereafter  for  the  space  of,  to  wit,  seven 
months,  during  which  time  the  defendant  sold  for  said 
plaintiff  buggies  and  carriages  of  the  market  value  of  not 
to  exceed,  to  wit,  $3,500. 

That  during  said  time  plaintiff  paid  to  said  defendant 
under  its  aforesaid  contract  a  large  sum  of  money,  to  wit, 
the  sum  of  $2,000.  Plaintiff  further  avers  that  the  same 
was  paid  upon  the  belief  on  the  part  of  the  plaintiff  that 
the  representations  and  statements  of  the  said  defendant 
hereinbefore  set  forth,  and  which  were  the  inducements  upon 
which  said  contract  was  founded,  were  true,  and  it  had  no 
further  information  upon  the  subject  but  that  the  same 
were  true  as  stated.  And  the  plaintiff  avers  that  such 
statements  so  made  by  the  said  defendant  to  the  said  plaint- 
iff, as  aforesaid,  for  the  purpose  of  obtaining  the  aforesaid 
employment,  and  for  the  purpose  of  obtaining  by  defendant 
his  salary  and  expenses  of  such  employment,  were  not  in 
fact  true. 
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Upon  the  trial  of  the  present  action,  appellant  testified 
in  reference  to  how  the  amount  claimed  by  him  to  have 
been  sold  by  liim  for  the  Abbott  Buggy  Co.  was  made  up. 

"  Q.  Now,  when  a  man  came  in  from  anywhere  and 
goods  were  sold  by  you  in  the  house,  you  called  that  a  sale 
too,  did  not  you,  by  you  ?  A.  Yes,  sir,  I  think  I  did  and 
put  that  into  the  $61,000.  I  did  not  put  it  in  if  any  one  else 
immediately  under  me  made  the  sale.  When  I  had  my 
talk  with  Mr.  Lane  about  my  employment,  I  did  not  tell 
him  that  these  orders  that  were  sent  in  there  or  where  I 
was  sent  out  to  make  special  sales  were  credited  to  me  as 
part  of  the  sales.  I  did  not  say  anything  about  that  feature 
of  it." 

Appellant  did  not,  upon  the  trial  of  this  case,  show  that 
the  Michigan  Buggy  Company  had  not  probable  cause  for 
bringing  its  action. 

The  only  question  then  left  for  consideration  is,  whether 
appellant  can  recover  for  having,  as  he  says,  been  enticed 
into  the  State  of  Michigan  in  order  that  process  might  there 
be  served  upon  him. 

We  are  not  aware  of  any  precedent  for  such  an  action. 

It  has  been  well  said  that  the  absence  of  and  precedent 
for  a  particular  action,  is  strong  evidence  that  it  is  not 
maintainable. 

It  is  manifest  that  if  appellant  can  maintain  an  action  for 
such  enticement,  the  suit  would  have  been  well  brought, 
although  in  the  action  in  Michigan  it  had  been  found  that 
the  Michigan  Buggy  Company  had  a  good  cause  of  action, 
and  had  obtained  judgment  against  him. 

Malice  alone  will  not  support  an  action  for  malicious 
prosecution;  neither  will  a  mere  enticement  into  another 
State  where  there  is  detention  of  neither  person  nor  prop- 
erty. The  weight  of  authority  is,  that  an  action  for  mali- 
cious prosecution  can  not  be  maintained  for  the  mere  bring- 
ing of  one  civil  suit.  Newell  on  Malicious  Prosecution,  3, 
Sees.  1  and  36;  Cooley  on  Torts,  Ed.  of  1879, 180;  Meyer  v. 
Walter,  64  Pa.  289. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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City  of  Chieago  y.  Ban  Hardy. 

1.  Cities  and  Villages— Powder  to  Li4xn^—Not  a  Power  to  Prohibit. 
— The  power  granted  to  a  city  in  respect  to  the  occupation  of  soliciting 
for  carriages  is  to  license,  regulate,  tax  and  restrain  runners  for  stages, 
cars,  public  houses,  or  other  things,  or  persons,  and  does  not  include  a 
power  to  prohibit,  the  business  being  laudable  and  legitimate. 

3.  Corporations— Potoers  to  be  Strictly  Construed, — Courts  adopt  a 
strict  rather  than  a  liberal  construction  of  powers  of  corporations 
whether  public  or  private. 

Prosecntion,  for  the  violation  of  an  ordinance.  Api)eal  from  the 
Criminal  Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  November  6,  1896. 

W.  H.  Tatge,  attorney  for  appellant;  Seymour  Stedman, 
of  counsel. 

JNo  appearance  for  appellee. . 

This  was  a  prosecution  for  an  alleged  violation  of  the 
city  ordinance  as  to  coaches,  cabs  and  carts. 

The  facts  agreed  upon  in  this  case  are  that  the  defendant, 
Dan  Hardy,  solicited  for  numerous  carriages,  for  which  he 
was  not  licensed  as  driver  or  owner,  upon  the  premises  of 
the  Union  Depot  in  the  city  of  Chicago,  the  defense  con- 
tending that  under  a  license  as  a  public  porter  or  runner, 
the  said  Hardy  had  the  liberty  to  solicit  patronage  for  any 
and  all  carriages  belonging  to  Leroy  Eighme,  without 
himself  having  a  license  as  a  driver  for  any  of  the  car- 
riages for  which  he  so  solicited. 

The  license  to  Hardy  was  as  follc>ws : 

"  No.  47.  Transfer." 

By  the  Authority  of  the  City  of  Chicago. 

(Runner.) 
Permission  is  hereby  given  Leroy  Eighme  to  employ  Dan 
Hardy  as  a  public  porter  or  runner  for  67  W.  Monroe,  in 
said  city,  until  the  first  day  of  May  next,  said  porter  or 
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runner  to  wear  badge  numbered -,  subject,  nevertheless, 

to  a  faithful  observance,  on  the  part  of  said  employer  and 
said  porter  or  runner,  of  ail  the  ordinances  of  said  city  now 
in  force  and  which  may  hereafter  be  passed  relating  thereto. 
This  license  is  subject  to  revocation  by  the  mayor  at  any 
time,  at  his  discretion." 

Upon  the  back  of  this  license  was  printed,  among  other 
things,  the  following : 

"  1800.  No  person  shall  at  any  railroad  depot  or  station, 
steamboat,  canal  boat,  propeller,  dock  or  landing,  or  other 
place  in  this  city,  ask  or  solicit  any  traveler  or  other  person 
or  persons  to  ride  in  or  use  any  hackney  coach,  cab,  om- 
nibus or  other  vehicle  which  runs  for  hire  and  for  the  con- 
veyance of  passengers,  unless  he  or  they  shall  have  a  license 
for  that  purpose  first  had  and  obtained;  provided,  that 
nothing  herein  contained  is  intended  to  prevent  the  owner 
or  licensed  driver  of  any  licensed  hackney  coach,  cab  or 
omnibus  from  notifying  any  person  that  his  hackney  coach, 
cab  or  omnibus  is  licensed,  and  runs  for  hire  for  the  convey- 
ance of  passengers. 

1801.  No  person  shall,  as  a  runner  or  porter  at  any  place 
or  any  railroad  or  railway  grounds,  or  on  any  street  adja- 
cent thereto,  ask,  solicit  or  engage  any  person  to  repair  to 
any  steamboat,  railroad  or  other  public  conveyance,  except- 
ing such  agents  for  other  railroads,  steamboats  or  other 
public  conveyances  as  may  be  authorized  thereto  by  the 
person  having  charge  of  the  said  passenger  houses  respect- 
ively; and  persons  so  authorized  shall,  at  all  times  when  on 
duty,  wear  appropriate  badges  designating  their  employ- 
ment; provided,  that  the  provisions  of  this  section  shall  not 
apply  to  any  licensed  hackman  asking  or  soliciting  custom 
for  his  hack  while  wearing  the  badges  specified  in  section 
1157  of  article  12." 

Mb.  Justiok  Waterman  delivered  the  opinion  of  the 
Court. 

The  power  granted  to  the  city  in  respect  to  the  occupa- 
tion of  appellee,  is  "  To  license,  regulate,  tax  and  restrain 
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runners  for  stages,  cars,  public  houses,  or  other  things  or 
persons."     No.  43,  Art.  5,  Chap.  24,  R.  S. 

This  does  not  include  a  power  to  prohibit,  the  business 
being  laudable  and  legitimate.  Dillon  on  Municipal  Cor- 
porations, Sec.  324;  City  of  Chicago  v.  Rumpflf,  45  111.  90; 
Schwuchow  V.  Chicago,  68  111.  444. 

Courts  adopt  a  strict)  rather  than  a  liberal  construction  of 
powers  to  corporations,  whether  public  or  private.  Dillon 
on  Municipal  Corporations,  Sec.  91. 

To  solicit  patronage  for  any  legitimate  and  laudable  busi- 
ness, is  a  matter  or  common  right,  which  the  ciiy  can  not 
prohibit  unless  the  power  so  to  do  is  plainly  given.  Dillon 
on  Municipal  Corporations,  Sec.  325. 

Sec.  1800  of  the  city  ordinance  provides  that  no  person 
shall  solicit  any  person  to  ride  in  any  coach,  unless  he  shall 
have  a  license  for  that  purpose;  so  far  as  is  shown  by  the 
record  here  presented,  there  is  no  way  in  which  any  person 
can  obtain  a  license  so  to  solicit;  the  ordinance  is  thus 
made  prohibitory  of  a  legitimate  and  laudable  occupation. 
No  authority  to  prohibit  this  business  is  given  in  the  charter 
of  the  city. 

The  judgment  of  the  Criminal  Court  is  therefore  affirmed. 


George  M.  Stein  v.  Augusta  Stein. 

1.  Ratipication— Cy  Void  Marriage  Ceremony.-— Where  a  man  mar- 
ried a  woman  with  knowledge  that  she  had  a  husband  by  a  previous 
marriage,  then  living,  and  continued  to  live  with  her  for  more  than 
seven  years  after  she  procm'ed  a  divorce  from  such  former  husband,  it 
was  held  that  his  conduct  in  so  living  with  her  must  be  taken  as  a  rati- 
fication of  the  marriage  ceremony.  ^ 

2.  Presumptions— W^i€re  TTvat  of  Innocence  Prevails.— Where  it 
was  shown  in  the  defense  to  a  suit  for  separate  maintenance  that  the 
wife  had  a  husband  living,  in  the  absence  of  proof  that  he  was  living  at 
the  time  of  her  marriage  to  the  defendant,  the  presumption  of  the  wife's 
innocence  will  prevail,  over  the  presumption  of  the  continued  existence 
of  the  former  husband. 
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Bill,  for  separate  maintenance.  Appeal  from  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  November  5, 
1896. 

Statement  of  the  Case. 

Appellee  married  Alexander  Salmansohn  May  6,  1883,  in 
New  York.  He  deserted  her  nine  months  later,  and  she 
has  not  seen  him  since. 

Appellee  filed  her  bill  for  divorce  from  Salmansohn 
March  25,  1887,  and  a  decree  was  entered  by  the  Circuit 
Court  of  Cook  County,  granting  such  divorce  June  2, 1887. 
On  April  2, 1887,  the  ceremony  of  marriage  of  the  parties 
to  this  cause  was  performed  by  the  Rev.  Doctor  J.  L.  With- 
row.  This  marriage,  appellee  testifies,  was  entered  into  by 
appellant  with  full  knowledge  of  the  previous  marriage. 
This  he  denies. 

Appellant  testifies  that  a  copy  of  the  decree  of  divorce 
from  Salmansohn  was  handed  him  by  appellee  on  June  2, 
1887.  He  continued  to  live  with  appellee,  apparently  as  her 
husband,  for  more  than  seven  years  afterward,  holding  her 
out  to  the  world  as  his  lawful  wife. 

Appellant  recognized  himself  as  the  father  of  a  child  born 
as  the  fruit  of  such  union.  Notwithstanding  this,  he 
brought  suit  against  her,  insisting  that  he  had  neyer  been 
her  husband,  and  wished  a  decree  of  court  establishing  such 
fact.     She  then  asked  for  decree  for  separate  maintenance. 

W,  S.  Elliott,  Jb.,  attorney  for  the  appellant. 

Albert  C.  Wenban,  attorney  for  appellee. 

Mb.  Justice  Waterman  delivebed  the  opinion  op  the 
Court. 

We  are  of  the  opinion  that  the  chancellor  was  right  in 
concluding  that  from  and  after  the  performance  of  the 
ceremony  of  marriage  of  the  parties  to  this  suit,  and  the 
entry  of  the  decree  of  divorce  of  appellee  from  Salmansohn, 
the  intercourse  between  appellant  and  appellee  was  not 
meretricious.    Appellee  was  then  a  marriageable  woman. 
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and  however  invalid  the  previous  undertaking  between  ap- 
pellant and  appellee  may  have  originally  been,  appellant's 
conduct  in  continuing  for  seven  years  thereafter  to  live 
with  and  hold  her  out  to  the  world  as  his  wife,  must  be 
taken  as  a  ratification  of  the  marriage  ceremony,  performed 
with  all  solemnity  by  the  Rev.  Doctor  Withrow.  Post  v. 
Post,  70  111.  484.  " 

It  is  not  shown  that  Salmansohn  was  living  April  2, 1887. 
In  the  absence  of  proof  of  this,  the  presumption  of  appel- 
lee's innocence  prevails  over  the  presumption  of  the  exist- 
ence of  the  former  husband.  Breier  v.  Weier,  33  111.  App. 
386;  Johnson  v.  Johnson,  114  111.  611. 

Under  the  circumstances  the  court  was  justified  in  award- 
ing to  appellee  a  decree  for  separate  maintenance. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Kelley^  Hans  &  Company  v.  Heath  &  Milligan  Manufact- 
uring Company. 

1.  Courts— Powjers  at  Subsequent  Term*.— The  Superior  Court  of 
Cook  County  has  no  power  at  its  February  term  to  vacate  a  judgment 
entered  at  its  January  term. 

2.  Appellate  Court  Practice— iError«  not  Asaigned.^An.  error  in 
the  proceedings  qt  the  court  below  which  is  not  assigned  can  not  be 
corrected. 

Bepleyin.— Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Jonas  HurcmNSON,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1896.    Orders  reversed.    Opinion  filed  November  5,  1896. 

Defrees,  Brace  &  Rittbb,  attorneys  for  plaintiffs  in 
error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  in  replevin  commenced  by  the  plaint- 
iffs in  error  in  December,  1891,  for  certain  goods  and  chattels 
mentioned  in  the  aflBdavit  and  in  the  plaintiffs  declaration. 
The  defendant  in  error,  the  Heath  &  Milligan  Manufactur- 
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'ng  Company,  together  with  Seth  S.  Scribner  and  Robert 
N.  Hopkins,  were  made  defendants.  Scribner  and  Hopkins 
filed  pleas,  which  were  afterward  withdrawn.  Defendant 
in  error  also  filed  pleas  of  *^^non  cepiV*  and  '^non  detinet^^ 
At  the  January  terra,  1893,  Scribner  and  Hopkins  withdrew 
their  pleas  and  thereupon  defaults  were  entered  against  all 
the  defendants  and  judgment  was  entered  finding  the  prop- 
erty in  the  plaintiff  and  awarding  it  one  cent  damages  and 
costs,  which  damages  and  costs  were  immediately  entered 
satisfied  of  record. 

During  the  February  term,  1893,  the  Heath  &  Milligan 
Company  obtained  an  order  setting  aside  the  default  and 
judgment.  Subsequently  the  defendant  in  error  filed  ad- 
ditional pleas  alleging  property  in  itself  and  in  Hopkins,  and 
still  later  the  suit  was  dismissed  for  want  of  prosecution, 
and  a  writ  of  retorno  habendo  awarded  the  defendant  in  error. 

The  court  had  no  power  at  the  February  term  to  vacate 

a  judgment  entered  at  the  January  term,  and  all  orders  of 

•the  court  entered  subsequent  to  the  judgment  are  void  for 

want  of  power  in  the  court  to  enter  the  same.    Cook  v. 

Wood,  24  111.  295;    Baldwin  v.  McClelland,  152  111.  42-50. 

The  court  erred  in  entering  at  the  January  term  a  judg- 
ment, as  by  default,  against  a  party  then  having  pleas  on 
file,  but  as  error  as  to  this  is  not  assigned,  we  can  not  cor- 
rect such  error. 

All  the  action  of  the  court  subsequent  to  the  January 
term  was  error,  and  all  orders  entered  after  the  close  of  the 
January  term  are  reversed. 

Orders  subsequent  to  close  of  January  term,  1898,  are  re- 
versed. 


William  Fountain  v.  S.  Arthur  Walther  et  al.  oe    529 

104     M59 

1.  Parties—  Widow  and  Children  of  a  Deceased  Mortgagee  Entitled 
to  Relief  in  Equity. — Where  the  mortgagee  in  a  prior  mortgage  is  dead 
and  the  administration  of  his  estate  closed,  the  presumption  is  that  his 
widow  and  ciiildren  were  the  equitable  owners  of  the  choses  in  action 
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left  by  him  and  uncollected,  and  there  being  no  legal  owners  they  are 
entitled  to  relief  in  equity. 

2.  Decrees — Personal  and  Alternative, — A  decree  of  foreclosure 
which  provides  that  the  defendant  pay  the  amount  found  due,  followed 
by  a  provision  that  if  such  payment  is  not  made  a  sale  is  to  be  made,  is 
an  alternative  decree. 

8.  Appellate  CtoURT  Practice— WTia^  Questions  Can  Not  he  Re- 
viewed.— When  there  is  no  evidence  upon  the  question  of  the  reason- 
ableness of  a  solicitor's  fee  in  the  record,  the  Appellate  Court  can  not 
review  the  correctness  of  the  finding  of  the  master  below  upon  that 
question. 

4.  Insolvency— WTiai  is  Prima  Fade  Evidence  o/.— Tlie  return  of 
an  execution  unsatisfied  after  demand,  and  im^ility  of  the  sheriff  to 
find  property,  is  prima  faxsie  evidence  of  insolvency. 

5.  Rents  and  Profits— Jw«oZrenf  Jlforfgrogor—i?eceit^.— Where 
rents  and  profits  are  mortgaged  and  the  mortgagor  is  insolvent,  the  mort- 
gagee is  entitled,  upon  a  deficiency  decree,  to  a  receiver  of  such  rents  an  1 
profits  while  the  time  for  statutory  redemption  is  running. 

Foreclosnre. — Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbridge  Hanecy,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1896.    Affirmed.     Opinion  filed  November  5,  1896. 

Stirlen  &  King,  attorneys  for  plaintiff  in  error. 

P.  McHuoH  and  Aldrich,  Keed,  Foster  &  Allen,  attor- 
neys for  defendants  in  error. 

It  has  been  expressly  decided  that  after  administration, 
distribution  and  discharge  of  administrator,  the  heirs  may 
foreclose  a  mortgage  which  belonged  to  decedent.  Manly 
V.  Kidd,  33  Miss.  141;  Moody  v.  Harper,  38  Miss.  599;  Hill 
V.  Boyland,  40  Miss.  618;  Stanley  v.  Mather,  31  F.  R  860; 
Walter  V.  Wala,  10  Neb.  123;  Babbitt  v.  Bowen,32  Vt.437; 
Mclvor  V.  Cherry,  8  Humph.  713. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  was  a  bill  filed  by  Walther,  trustee,  in  a  deed  of 
trust  in  the  nature  of  a  mortgage  given  by  plaintiflF  in  error 
and  his  wife,  to  secure  the  payment  of  fifteen  promissory 
notes,  of  which  four  were  due  and  unpaid  when  the  bill  was 

filed. 

A  cross-bill  was  filed  by  the  widow  and  children  of 
another  William  Fountfiin,  of  Indiana,  who  was  dead,  and 
whose  estate  had  been  fully  administered,  and  the  adminis- 
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tratrix  discharged  in  the  Circuit  Court  of  the  county  of  his 
domicile  in  Indiana,  to  foreclose  a  prior  mortgage  made  by 
the  plaintiff  in  error  and  his  wife  to  the  Indiana  William 
Fountain,  upon  which  the  decree  found  that  $6,413.37  was 
due.  That  mortgage  provided  for  reasonable  solicitor's  fee, 
which  the  court  fixed  at  $500. 

After  a  sale,  from  the  proceeds  of  which  the  mortgage  to 
the  Indiana  Fountain  was  paid,  there  was  a  deficiency 
on  the  trust  deed  to  Walther  of  $236.27,  and  the  court  ap- 
pointed a  receiver  of  the  rents  and  profits  of  the  mortgaged 
premises,  except  the  part  occupied  by  the  plaintiff  in  error 
as  a  residence. 

To  do  justice  to  the  plaintiff  in  error,  we  quote  his  brief : 

^'  A  sale  of  the  mortgaged  premises  was  had,  the  proceeds 
of  which  were  insuflScient  to  satisfy  both  decrees,  to  the 
amount  of  $236.27,  for  which  a  deficiency  decree  was  ren- 
dered in  favor  of  complainant  in  the  original  bill  and 
against  plaintiff  in  error,  and  a  receiver  appointed  of  his 
equity  of  redemption.  Thus  he  has  been  shorn,  one  by 
one,  of  all  his  rights  secured  to  him  by  a  humane  and  be- 
neficent system  of  jurisprudence,  except  the  right  to  sue  out 
a  writ  of  error,  which  he  is  now  seeking  to  exercise,  for  the 
purpose  of  reversing  the  decree  and  the  order  appointing  a 
receiver.     The  points  relied  upon  for  reversal  are  as  follows : 

First.  The  cross-bill  can  not  be  maintained  by  the  heirs 
of  the  mortgagee;  his  personal  representative  or  a  pur- 
chaser therefrom  is  the  only  person  who  can  maintain  such 
a  bill. 

Second.  The  Circuit  Court  rendered  a  personal  decree 
against  the  plaintiff  in  error  in  favor  of  complainants  in  the 
original  and  cross-bill,  before  a  sale  of  the  mortgaged  prem- 
ises took  place,  which  it  had  no  authority  to  do. 

Fourth.  Ko  solicitor's  fee  should  have  been  allowed  to 
the  cross-complainants,  and  there  is  no  evidence  whatever 
that  $500  is  a  reasonable  fee,  or  any  evidence  of  what  a  rea- 
sonable fee  for  cross-complainant  would  be. 

Fifth.  There  is  no  evidence  or  finding  in  the  record  to 
justify  the  appointment  of  a  receiver  of  the  equity  of 
redemption,  and  such  appointment  is  improper." 
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First.  The  mortgagee  in  the  earliest  mortgage  being 
dead,  and  the  administration  of  his  estate  closed,  the  pre- 
sumption is  that  his  widow  and  children  were  the  equitable 
owners  of  the  choses  in  action  left  by  him  and  uncollected. 
Lewis  V.  Lyons,  13  111.  117. 

Being  equitable  owners,  and  no  legal  owner  being  in 
existence,  there  is  no  reason  why  they  may  not  have  relief 
in  equity. 

Second.  The  form  of  the  decree  that  the  plaintiff  in 
error  "  is  hereby  decreed  to  pay  "  the  sums  found  due,  is  fol- 
lowed by,  "  if  defendants  do  not  pay,"  a  sale  is  to  take  place. 
Such  decrees  are  construed,  not  as  personal,  but  alternative 
only.  Arentz  v.  Eeilly,  Appellate  Court,  1st  Dist.  opin- 
ion filed  November  5,  1896;  citing  Kirby  v.  Eunals,  140  111. 
289. 

There  is  no  third  point.    The  brief  skips  that  number. 

Fourth.  The  mortgage  provided  for  a  fee,  and  the  mas- 
ter reported  that  $500  was  reasonable. 

The  question  is  not  brought  before  us  in  such  a  manner 
that  we  can  review  his  finding — of  the  correctness  of  which, 
however,  we  have  no  doubt. 

Fifth.  The  deficiency  was  ascertained,  a  decree  entered 
for  it,  execution  issued  upon  the  decree  and  returned  unsat- 
isfied, after  demand  and  inability  of  the  sheriff  to  find  prop- 
erty. This  was  prima  facie  evidence  of  insolvency  by  the 
plaintiff  in  error. 

The  deed  to  Walther  released  "  all  right  to  retain  posses- 
sion *  *  *  after  any  default  in  payment,"  and  granted 
to  him  authority  to  "  collect  and  receive  all  rents,  issues 
and  profits."  Haas  v.  Chicago  Bldg.  Soc.,  89  111.  498,  cited 
by  plaintiff  in  error,  is  against  him. 

The  decree  is  affirmed. 


Eaterlna  Erlpner  v.  Rad  Lincoln^  etc. 

1.  BuBDEN  OF  Proof— Vert/ted  PZecw.— In  an  action  of  assumpeit 
upon  a  promissory  note,  where  a  plea  of  non-assumpsit  verified  is  filed, 
the  burden  of  proving  the  execution  of  the  note  is  upon  the  plaintifiL 
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2.  Promissort  'Sotes— Position  of  Signatures. — In  many  cases  the 
position  of  a  name  on  a  promissoiy  note  fixes  the  character  of  the  lia- 
bility of  the  writer,  which  can  not  be  changed  by  parol  evidence,  as  an 
indorsement  in  blank  by  the  payee  is  an  assignment  carrying  with  it  the 
statutory  liability. 

3.  SAME—Signature  at  the  Left  Hand  Corner. — ^Where  the  signature 
upon  a  promissory  note  offered  in  evidence  appears  upon  the  left  hand 
side,  a  legal  presumption  arises  that  the  person  writing  it  placed  it 
there  in  the  capacity  of  a  witness,  and  such  presumption  will  prevail, 
unless  overcome  by  some  evidence  outside  of  the  note. 

4  Ultra  Virbs — By  Mutual  Benefit  Aisociation. — A  demurrer  to  a 
plea  of  vUra  vires  by  a  mutual  benefit  association,  to  an  action  upon  a 
promissory  note,  is  properly  sustained. 

Assam psit,  upon  a  promissory  note.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  William  G.  Ewino,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  October  83,  1896. 

Jones  &  Lusk,  attorneys  for  plaintiff  in  error. 
J.  F.  KoHouT,  attorney  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case  is  here  the  second  time;  54  IlL  App.  675.  We 
refer  to  that  report  for  the  facts.  It  comes  novr  without 
the  question  then  discussed,  as  to  striking  out  a  plea. 

The  present  record  contains  non-assumpsit  verified,  so 
that  whether  the  notes  sued  upon  are  her  notes  or  not,  is 
in  issue.  The  testimony  on  the  part  of  the  appellee,  al- 
luded to  in  the  former  opinion,  was  repeated,  and  consisted 
of  conversations  by  the  appellant  with  persons  connected 
with  the  appellee,  in  which  she  recognized  as  fact  that  she 
had  signed  some  notes  not  produced,  which  she  would  pay 
if  produced.  Besides  that,  there  was  the  testimony  of  a 
witness  who  saw  her  sign  her  name  twice  in  a  saloon  eleven 
years  before;  that  on  these  notes  are  her  signatures.  All 
of  this  testimony  fails  to  show  that  the  notes  in  suit  were 
sicrned  by  her  as  one  of  the  makers. 

Leaving  out  of  the  testimony  of  the  witnesses  their  state- 
ments of  what  they  were  talking  about  with  the  appellant, 
there  is  nothing  in  what  was  said  between  them  that  re- 
lates to  any  particular  notes — nothing  of  identification.    It 
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is  inferable  from  the  record,  that  the  other  Kripners  were 
her  husband  and  son.  She  testified  that  there  was  another 
transaction  to  which  her  conversation  related,  but  without 
that,  in  order  to  show  that  the  notes  in  suit  were  the  sub- 
ject of  the  conversation,  it  would  be  necessary  to  show  that 
there  were  no  other  transactions  to  which  the  conversation 
might  relate.  Nothing  in  the  case — except  the  testimony 
as  to  the  genuineness  of  her  signature — tends  to  show  that 
she  had  any  previous  knowledge  of  these  notes.  Now,  as- 
suming the  genuineness  of  her  signature,  she  is — without 
further  proof — but  a  witness  (Steininger  v.  Hoch,  39  Pa. 
St.  263);  a  conclusion  that  is  corroborated  by  the  recital  in 
the  warrant  of  attorney. 

In  many  cases,  the  position  of  a  name  on  a  promissory 
note  fixes  the  character  of  the  liabilitv  of  the  writer,  which 
can  not  be  changed  by  parol  evidence. 

The  indorsement  in  blank  by  the  payee  is  an  assignment, 
carrying  with  it  the  statutory  liabilit}'',  which  can  not  be 
enlarged  or  diminished  by  parol.  Johnson  v.  Glover,  121 
111.  283. 

Without  saying  that  parol  evidence  would  not  be  admis- 
sible to  show  that  she  did  sign  as  maker,  it  is  enough  to  say 
that  there  is  no  evidence  tending  to  show  that  she  did. 

Among  instructions  asked  by  the  appellant,  and  refused, 
to  which  refusal  she  excepted,  were  these : 

"  You  are  further  instructed,  as  a  matter  of  law,  that  no 
legal  obligation  arises  out  of  an  acknowledgment  or  a  rati- 
fication of  an  indebtedness,  unless  such  acknowledgment 
or  ratification  is  made  with  knowledge  of  all  the  facts  bear- 
ing upon  the  question  of  liability;  and  in  this  case,  although 
you  may  believe  from  the  evidence  that  the  defendant,  Kat- 
erina  Kripner,  acknowledged  having  signed  certain  notes, 
yet  if  you  further  believe  from  the  evidence  that  she  had 
reference  to  other  notes  or  other  indebtedness,  and  that  she 
did  not,  at  that  time,  know  of  the  existence  of  the  notes 
now  in  controversy,  such  acknowledgment  would  not  ren- 
der her  liable  on  the  notes  in  controversy. 

The  court  instructs  the  jury  that  although  you  -may  be- 
lieve from  the  evidence  that  the  name  of  the  defendant. 
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Katerina  Kripner,  appearing  upon  the  notes  offered  in  evi- 
dence, and  appearing  upon  the  left  hand  side  of  the  notes, 
was  written  by  her,  yet  you  are  instructed  as  a  matter  of 
law,  that  being  so  placed  upon  the  left  hand  side  of  said 
notes,  a  legai  presumption  arises  that  she  signed  the  same 
in  the  capacity  of  a  witness,  and  unless  such  presumption  is 
overcome  by  some  evidence  outside  of  the  notes,  your  ver- 
dict should  be  for  the  defendant." 

Of  its  own  motion,  the  court  did  instruct  as  follows : 

"  The  jury  are  instructed  that  if  they  believe  from  all  the 
evidence  that  the  defendant  executed  the  notes  sued  upon, 
as  a  joint  maker  thereof,  and  that  the  same  have  not  been 
paid,  then  the  jury  should  find  for  the  plaintiff,  and  assess 
its  damages  at  the  principal  sums  mentioned  in  said  notes, 
with  interest  as  stated  in  said  notes. 

Although  the  jury  believe,  from  the  evidence,  the  de- 
fendant did  sign  said  notes,  yet  if  they  further  believe  from 
the  evidence  she  signed  the  same  simply  as  a  witness,  then 
the  jury  should  find  for  the  defendant;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant  did  not  sign  said 
notes,  then  the  jury  should  find  for  the  defendant." 

The  instructions  asked  by  the  appellant,  copied  above, 
should  have  been  given.  The  first  is,  in  itself,  so  obviously 
correct,  that  nothing  can  be  said  to  make  it  plainer. 

And  the  second  is  in  accord  with  the  former  opinion  in 
this  case,  and  with  the  case  cited  from  Pennsylvania. 

The  instructions  given  by  the  court  were  no  equivalent. 
They  left  the  subject  of  the  first  untouched,  and  that  of  the 
second  to  the  unaided  ignorance  of  the  jury. 

The  appellant  pleaded  ultra  vires;  in  short,  that  the  ap- 
pellee was  a  mutual  benefit  association,  and  could  not  take 
a  valid  obligation  for  money  lent.  Such  a  defense,  as  to 
past  transactions,  finds  less  encouragement  in  this  State 
than  in  many  others.  See  cases  collected  in  National  Brg. 
Co.  V.  Ahlgren,  63  III.  App.  475;  see,  also,  Keeley  Brg.  Co. 
V.  Erarick,  64  III.  App.  247. 

The  demurrer  to  that  plea  was  properly  sustained. 

The  judgment  is  reversed  because  of  the  error  as  to  in- 
structions, and  the  cause  remanded. 
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W.  8.  Kammerer  y.  0.  G.  Lnndh. 

1.  Appellate  Court  Practice — Appeals  in  Suits  Originally  Com- 
menced Before  JuHtices  of  the  Peace, — Where,  in  an  action  originally 
commenced  before  a  justice  of  the  peace,  and  tried  on  appeal  in  the  Cir- 
cuit Court,  no  imperative  rule  of  law  applicable  to  trials  before  justice? 
of  the  peace  has  been  violated,  the  judgment  will  be  affirmed. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County:  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
November  5, 1896. 

Edwin  B.  Harts,  attorney  for  appellant. 
Bernhardt  J.  Frank,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

On  the  15th  day  of  May,  1893,  W.  S.  Kammerer,  the  ap- 
pellant herein,  and  the  defendant  below,  entered  into  a  con- 
tract with  O.  C.  Lundlj,  the  appellee  herein,  and  plaintiff 
below,  by  accepting  his  written  proposition  as  follows: 

''Chicago,  May  15,  1893. 

I  do  hereby  agree  to  paint  the  residence  of  W.  S.  Kam- 
merer, in  Kivei'side,  as  specified  below : 

Koof  two  coats.  Exterior  of  house  two  coats.  Inside  of 
house  three  coats.  Parlors  to  be  enameled  a  sufficient  num- 
ber of  times  to  make  a  complete  job.  Hardwood  to  be 
filled  on  back,  and  rubbed  on  front.  Back  parlor  door  to  be 
grained  on  hall  side.  Radiators  to  be  enameled.  Whole 
work  to  be  done  in  first  class  style.  Kammerer  to  furnish 
material,  and  I  furnish  all  labor  and  brushes  for  sum  of  two 
hundred  and  fifty  dollars;  work  to  be  commenced  at  once 
and  continued  until  finished. 

O.  C.  Lundh." 

Out  of  this  simple  contract  two  lawsuits  arose,  which, 
upon  appeal  from  a  justice  of  the  peace,  were,  in  the  Circuit 
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Court,  by  agreement  of  all  parties,  tried  together,  with  the 
result  of  a  judgment  against  appellant  for  $91.70. 

We  have  been  favored  with  two  abstracts  of  tbe  record 
and  three  briefs  thereon,  a  perusal  of  which  leaves  us  in 
some  doubt  as  to  w^hether  exact  justice  was  meted  out  by 
tlie  action  of  the  Circuit  Court;  the  doubt  is  not,  however, 
of  such  a  character  as  inclines  us  to  reverse  the  judgment. 
We  do  not  find  that  any  imperative  rule  of  law  applicable 
to  trials  before  justices  of  the  peace  was  violated,  and  feel- 
ing as  we  do  that  "  Interest  rei  puhlicae  ut  sit  finis  litium^^ 
we  aflSrm  the  judgment. 


La  Bena  A,  Wilson  et  al.  t.  The  Northwestern  Bond  and 

Trust  Company. 

1.  Equtfy  Practice— SfwppfeTO^n^oZ  Bill— A  supplemental  biU  in 
chancery  ib  an  addition  to  the  original  bill,  and  becomes  a  part  of  it.  It 
must  not  contradict  the  statements  of  the  original  bill,  and  must  be  upon 
the  same  cause  of  action  so  that  the  whole  is  to  be  taken  as  an  amended 
bill.  If  any  of  these  rules  are  violated  a  demurrer  wiU  be  sustained 
to  it 

In  Eqaitj. — Bill  for  relief.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Afi&rmed.    Opinion  filed  November  5,  1896. 

Nathaniel  Bacon,  attorney  for  plaintiffs  in  error. 
Wood  &  Oaklby,  attorneys  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  or  the  Court. 

We  can  do  nothing  with  this  case  but  aifirm  the  decree. 
The  abstract  ot  the  supposed  "  amended  supplemental  bill 
of  complaint^'  does  not  show  that  the  plaintiffs  in  error 
were  parties  to  the  suit.  We  take  the  title  of  the  case  from 
the  brief  of  the  defendant  in  error. 

The  abstract  contains  no  reference  to  the  former  plead- 
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ings  except  in  stating  that  such  former  pleadings  were  in 
the  case,  and  that  this  bill  is  by  the  plaintiffs  in  error  in- 
tended "to  be  in  itself  a  full  and  complete  statement  of 
their  whole  and  only  cause  of  action." 

But  such  a  bill  ^^  is  an  addition  to  the  original  bill,  and  be- 
comes part  of  it,  so  that  the  whole  bill  is  to  be  taken  as  one 
amended  bill."    2  Dan.  Chy.,  1536,  note  1. 

It  "  must  not  contradict  the  statements  of  the  original 
bill."  Ibid.  1515,  note  1.  It  must  be  upon  the  same  cause 
of  action  as  the  original.     Ibid. 

If  any  of  these  rules  are  violated  a  demurrer  will  hold. 
Ibid.  1535,  note  5.  Whether  any  such  objections  were  the 
ground  upon  which  the  demurrer  was  sustained,  can  not  be 
told  with  only  the  one  bill  before  the  court. 

What  little  is  here  is  very  vague  and  uncertain,  but  we 
will  not  discuks  it. 

The  decree  dismissing  the  cause  is  affirmed. 


Frank  E.  Stevens  v.  Lonis  Lewandowski. 

1.  Instructions— 3fie«^  be  in  Accord  tpith  the  Theory  of  the  Case,— 
On  the  trial  of  an  action  for  personal  injuries  an  instruction  not  in 
accord  with  the  theory  of  the  case  as  stated  in  the  declaration  is  prop- 
erly refused. 

2.  Same — Abstract  Propositions  of  Law, — However  correct  an 
instruction  may  be  as  an  abstract  proposition  of  law,  if  it  has  no  appli- 
cation to  the  case  made  by  the  declaration  it  is  properly  refused. 

Action  for  Personal  Injuries.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in 
this  coui*t  at  the  October  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  November  5,  1896. 

William  G.  Challis  and  C.  Porteb  Johnson,  attorneys 
for  appellant. 

Kalph  Cuews,  attorney  for  appellee;  Seth  F.  Crews,  of 
counsel. 
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Mr.  PREsiDiNa  Justice  Shepabd  delivebbd  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  to  recover  for  personal 
injuries  sustained  by  the  appellee  while  in  the  service  of 
the  appellant,  and  a  judorment  for  $5,000  was  recovered 
upon  a  verdict  for  that  amount. 

The  declaration  consisted  of  but  one  count,  the  material 
portions  of  which,  as  shown  by  the  abstract,  were  as  fol- 
lows : 

"  Defendant  Stevens  owned  a  certain  factory,  used  in  the 
manufacture  of  "shoddy,"  and  plaintiflf  was  engaged  by 
him  as  a  laborer  in  said  factory;  that  said  process  of  manu- 
facturing shoddy  was  wholly  new  to  plaintiff,  and  that  he 
was  wholly  inexperienced  in  the  use  and  management  of 
machinery  used  in  said  manufacture;  and  that  the  foreman 
of  said  defendant,  well  knowing  plaintiffs  unfamiliarity 
with  said  machinery,  ordered  plaintiff  to  work  on  a  certain 
machine  called  a  rag  picker,  being  a  machine  for  tearing  or 
shredding  rags,  operated  at  a  high  rate  of  speed  and  con- 
taining sharp  knives  or  barbs,  which  said  machine,  by  the 
orders  of  said  foreman,  could  not  be  cleaned  except  while 
running;  that  plaintiff  was  so  ordered  by  said  foreman  not 
to  stop  said  picker  for  the  purpose  of  cleaning  its  rollers, 
inasmuch -as  the  rules  forbade  the  stopping  of  the  machine 
except  once  a  week;  thereby  compelling  the  one  operating 
the  machine  to  clean  it  while  running  at  a  high  rate  of 
speed;  that  after  a  few  moments  of  instruction,  plaintiff,  by 
the  orders  of  said  foreman,  operated  said  machine  alone; 
that  while  operating  said  machine  on  the  day  aforesaid, 
with  all  due  care  and  diligence  on  his  part,  and  without  any 
negligence,  said  machine  or  pickers  became  clogged  up,  and 
it  became  necessary  to  clean  it  before  any  further  work;  that 
plaintiff,  by  the  orders  of  said  foreman,  was  not  allowed  to 
stop  said  machine  by  throwing  off  the  power  belt,  bat 
was  compelled  to  use  his  hand  while  cleaning  it;  that  while 
so  cleaning  said  picker,  with  all  due  care  and  diligence  on 
his  part,  and  without  negligence,  his  right  hand  became 
caught  in  the  knives  or  barbs  in  the  machine  and  plaintiff's 
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hand  and  arm  were  bruised,  lacerated  and  crushed,  in  such  a 
manner  that  it  became  necessary  to  amputate  plaintiffs  arm 
from  the  shoulder." 

Among  the  errors  assigned  is  one  that  the  court  erred  in 
giving  the  third  instruction  offered  by  the  plaintiff. 

That  instruction  was  as  follows : 

"The  jury  are  instructed,  as  a  matter  of  law,  that  there 
is  a  duty  incumbent  upon  every  employer,  and  one  which 
he  can  not  delegate  to  others  in  such  a  manner  as  to  relieve 
himself  from  the  consequences  of  its  non-performance, 
which  duty  is  to  furnish  to  his  employe  reasonably  safe 
appliances  and  tools  with  which  to  perform  the  work  re- 
quired to  be  performed  by  the  employer,  and  it  is  also  the 
duty  of  the  employer  to  use  ordinary  and  reasonable  dili- 
gence, and  keep  such  tools  and  appliances  in  a  reasonably 
safe  condition  for  the  performance  of  the  work  required  to 
be  done  by  the  employe." 

It  will  be  perceived  by  the  mere  reading  of  the  two,  that 
the  instruction  does  not  accord  with  anything  alleged  in 
the  declaration.  The  theorv  of  the  declaration  is,  that  the  in- 
jury  resulted  from  appellant's  imprpperand  negligent  require- 
ments concerning  the  operation  of  the  machine,  and  not  at 
all  upon  the  theory  of  the  instruction,  that  it  was  the  duty 
of  appellant  to  furnish  reasonably  safe  appliances,  etc.,  to 
his  servants.  The  declaration  contains  no  alleo^ation  of  dutv 
or  of  negligence  concerning  the  matters  referred  to  in  the 
instruction. 

However  correct  the  instruction  may  be,  as  an  abstract 
proposition  of  law,  it  has  no  application  to  the  case  made  by 
the  declaration,  and  because  it  directed  the  attention  of  the 
jury  to  an  element  of  liability  not  involved  in  the  case,  it 
was  reversible  error  to  give  it.  C.  C.  &  I.  C.  Ry.  Co.  v. 
Troesch,  68  111.  545;  L.  S.  &  M.  S.  R.  R.  Co.  v.  Probeck,  33 
111.  App.  145;  Ambrose  v.  Angus,  61  111.  App.  304. 

For  the  reason  given  the  judgment  must  be  reversed  and 
the  cause  remanded. 
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B.  Rosenthal  and  Mrs.  B.  Rosenthal  y.  J.  0.  Craig. 

1.  'PRkcncE-'AppealsfromJuaticea, — ^Where  an  appeal  from  a  jus- 
tice of  the  peace  is  taken  bj  filing  a  bond  in  the  Circuit  Court,  and  sum- 
mons to  the  appellee  is  issued  and  served  upon  him,  or  two  nihils 
returned,  or  the  appearance  of  the  appellee  entered,  and  such  service, 
returns  or  appearance  has  been  ten  days  before  the  term  of  court  at  which 
such  proceedings  are  taken,  the  appeal  may  be  dismissed,  but  not  other- 
wise without  the  consent  of  the  appellee. 

Appeal,  from  a  justice  of  the  peace.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Revei-sed  and  remanded.  Opin- 
ion tiled  November  6,  1896. 

In  this  case  an  appeal  was  taken  by  B.  Kosenthal,  and 
Mrs.  B.  Rosenthal,  from  a  judgment  rendered  against  them 
by  a  justice  of  the  peace,  by  filing  a  bond  with  the  clerk  of 
the  Superior  Court,  on  the  20th  day  of  March,  1894. 

No  summons  was  issued  to  the  plaintiff  in  said  cause,  and 
no  entry  of  appearance  made  for  him,  or  in  his  behalf,  until 
the  20th  day  of  March,  1896,  and  no  proceedings  of  any  kind 
whatever  were  ever  taken  in  said  cause  from  the  20th  day 
of  March,  1894,  until  the  20th  day  of  March,  1896,  when  the 
defendant  in  error  entered  his  appearance,  and  on  the  same 
day  moved  to  dismiss  said  appeal  for  want  of  prosecution, 
which  was  done  by  the  court. 

Johnson  &  MoDannold,  attorneys  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Me.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  has  been  settled  by  repeated  adjudication  that  where  an 
appeal  from  a  judgment  of  a  justice  of  the  peace  is  taken  by 
filing  bond  in  the  Circuit  Court,  and  summons  to  the  appellee 
is  issued  and  served  upon  him,  or  two  nihUs  have  been  re- 
turned, or  the  appearance  of  the  appellee  has  been  entered. 


542  Appellate  Courts  of  Illinois. 

Vol.  66.J  Koeflaer  v.  Davidson. 

which  service,  returns  or  appearance  has  been  ten  days  be- 
fore the  term  of  court  at  which  proceedings  are  taken,  the 
appeal  may  be  dismissed,  and  not  otherwise  without  the 
consent  of  the  appellant.  Chicago  Dredging  and  Dock  Co. 
V.  McCarthy,  11  111.  App.  652;  Camp  v.  Hogan,73  111.  228; 
Sheridan  v.  Beardsley,  89  111.  477;  Schmidt  v.  Skelly,  10 
111.  App.  564;  WoUman  V.  Crisetti,  37  111.  App.  366;  Suther- 
land V.  Lawrence,  60  111.  App.  331. 

The  judgment  of    the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Gustay  A.  Eoeffler  v.  James  A.  Davidson. 

1.  Contracts— 5y  Offer  and  Acceptance. — An  oflfer  from  one  party 
to  another  is  open  for  acceptance  for  a  reasonable  time  only,  and  unless 
so  accepted  the  parties  are  not  bound  by  it. 

Assnmpsit.— Breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  O.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1^96.  Affirmed.  Opinion  filed  No- 
vember 5,  1896. 

Sidney  C.  Eastman,  attorney  for  appellant. 
Jesse  Holdom,  attorney  for  appellee. 

Mk.  Presiding  Justice  Siiepard  delivered  the  opinion 
OF  THE  Court, 

The  facts  shown  by  the  record  are  as  follows : 

The  plaintiff  declared  for  damages  for  breach  of  agree- 
ment for  a  lease  and  also  with  a  count  for  rent  due  on  de- 
mise. 

The  defendant  was  in  possession,  under  a  former  lease, 
expiring  April  30,  1894,  of  a  loft  on  Randolph  street. 
Early  in  March,  1894,  the  plaintifTs  agent  and  defendant 
had  a  conversation  concerning  leasing  for  ensuing  year, 
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commencing  May  Ist.     On  March  17th,  defendant  wrote  to 
plaintiif  s  agent  in  Milwaukee  as  follows : 

"Chicago,  3—17,  1894. 
0.  A.  Koeffler. 

Dear  Sir  :    What    arrangements  have  you  made  with 

our  lease  ?    Also  what  did  you  do  about  painting,  etc.? 

Kindly  let  us  know  as  soon  as  possible,  and  oblige. 

Tours  resp., 

James  A.  Datidson, 

C.  A.  Davidson.  " 

The  letter  in  reply  was  as  follows : 

"  Milwaukee,  Mar.  22,  ]  894. 
James  A.  Davidson,  Esq.,  231 E.  Kandolph  St.,  Chicago,  111. 
Dear  Sir  :  Your  favor  of  the  17th  inst.,  with  enclosure 
of  $50  check  has  been  received.  I  send  you  herein  receipt 
therefor.  Since  I  have  seen  you  last  I  have  made  inquiries 
about  the  rental  value  of  the  premises  which  you  occupy, 
and  I  must  say,  that  I  was  very  much  disappointed  in  the 
fact  that  I  had  been  renting  you  the  place  for  a  price  so 
far  below  the  actual  value.  While  I  do  not  intend  raising 
you  much,  having  been  so  good  a  tenant,  I  feel  it  my  duty 
toward  the  owner  of  the  premises,  in  order  to  preserve  his 
interests,  to  raise  you  at  any  rate  about  $10  per  month.  I 
think  that  that  would  certainly  be  reasonable,  and  would 
be  far  below  what  I  am  advised  by  several  real  estate  firms 
the  premises  are  worth.  I  expect,  of  course,  in  that  case, 
to  fix  up  the  front  by  painting,  etc.,  as  we  spoke  of  when  I 
was  in  your  city.  Please  advise  me  at  once  of  your  accept- 
ance, and  oblige, 

Yours  very  respectfully, 

C.  A.  Koeffler,  Je." 

The  second  letter  of  Davidson  was  as  follows : 

"Chicago,  3—28,  1894. 
Mr.  C.  A.  Koeffler, 

Dear  Sir  :  Replying  to  your  letter  of  the  22d  inst.,  and 
to  be  mild  with  you,  I  am  very  much  surprised  at  its  con- 
tents. 

It  looks  as  if  you  had  been  asking  the  advice  of  the  same 
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real  estate  man  you  had  before  I  moved  into  j^our  loft.  It 
was  vacant  for  years  before  I  took  it,  you  will  remember. 
You  also  forget  that  this  is  a  very  hard  year  for  me,  as  my 
business  has  fallen  off,  as  every  one's  has,  and  in  consequence 
can  hardly  afford  to  pay  any  additional  rent.  In  regard  to 
fixing  front  door  and  painting  the  front  premises,  you  prom- 
ised to  do  that  months  ago,  and  I  don't  think  it  is  hardly 
proper  for  you  to  ring  in  that  as  an  excuse  for  charging  more 
rent. 

I  can  not  pay  any  More  than*  I  am  now  paying  for  the 
convenience  I  receive.  You  must  not  forget  that  the  lo- 
cality is  the  worst  on  Randolph  street,  from  a  respectable 
standpoint.  This  much  I  will  do,  and  that  is,  all  repairing 
and  cleaning  on  the  inside  of  the  loft  I  now  occupy.  I  do 
not  want  to  move,  unless  you  compel  me  by  asking  too 
much  rent.  Give  me  a  lease  for  this  year  at  the  same  price 
as  last,  and  then  raise  your  price,  if  you  still  think  you  are 
renting  it  too  cheap,  next  year,  as  I  hope  I  will  then  be  better 
able  to  stand  an  increase  of  my  expenses. 

Please  answer  at  your  earliest  convenience,  as  there  are  a 

great  many  empty  lofts  in  this  neighborhood,  and  can  be 

had  before  May  1,  '94. 

Yours  resp., 

Jamks  a.  Davidson." 

The  letter  by  Koeffler  in  answer,  was  as  follows : 

"  Milwaukee,  Apl.  3,  1894. 
James  A.  Davidson,  Esq.,  231  E.  Randolph  St.,  Chicago,  111. 
Dear  Sir:  Your  favor  of  the  28th  ult.,  in  reply  to  mine 
of  the  221  ult.,  has  been  received.  You  are  mistaken  if 
you  think  that  I  have  seen  the  same  real  estate  man  who 
acted  for  me  prior  to  the  time  you  went  in.  I  have  con- 
sulted two  others,  who  rank  among  the  first  in  your  city, 
and  I  was  highly  surprised  to  see  that  I  was  charging  you 
so  much  less  than  the  loft  was  worth,  so  that  I  felt  almost 
ashamed  of  my  cousin.  I  know  now  that  you  are  paying 
less  than  you  ought  to,  and  I  think  that  the  raise  which  I 
propose  to  make  is  but  trifling  compared  with  the  actual 
value  of  the  premises.    I  know  that  being  a  non-resident, 
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it  is  much  more  difficult  for  me  to  obtain  rents  to  which  we 
would  otherwise  be  entitled,  because  it  is  impossible  for  me 
to  be  so  well  posted  upon  rents  in  your  city  as  I  am  at  home. 
However  this  may  be,  I  do  not,  of  course,  wish  to  break  up 
matters  with  you,  but  I  may  frankly  state,  that  I  feel  that 
you  ou^ht  to  pay  what  I  ask.  If  you  should  conclude  to 
refuse  this  absolutely,  I  do  not  know  just  what  I  will  have 
to  do  about  it.  I  have  raised  other  tenants  in  the  same 
block,  and  have  had  no  trouble  whatever  about  it.  Please 
let  me  hear  from  you  at  once,  and  oblige, 

Yours  very  respectfully, 

0.  A.  Koeffler,  Jr." 

To  the  last  foregoing  letter,  Davidson  replied  as  follows : 

"  Chicago,  4—12,  1894. 
Mr.  Koeffler. 

Deab  Sir  :    Make  a  lease  for  a  year,  and  put  in  it  what 

repairs  you  are  going  to  do,  for  $60  per  month. 

As  I   have  written  before,  I  do  not  want  to  move  if  I 

could  only  get  some  benefit  from  the  additional  rent. 

Eesp.,  . 

Jas.  a.  Davidson, 

C." 

The  answer  to  that  letter  of  April  12th  was  not  made 
until  on  April  19th,  and  was  as  follows: 

"  Milwaukee,  April  19,  1894. 
James  A.  Davidson,  Esq.,  231  E.  Randolph  St.,  Chicago,  111. 
Dear  Sir  :  Enclosed  please  find  leases  properly  signed, 
with  agreement  inserted  as  to  the  repairs  which  I  will 
make,  as  requested.  I  do  not  think  that  we  will  ever  have 
trouble  about  the  necessary  repairs.  I  expect  soon  to  be  in 
Chicago  to  make  some  arrangements  about  overhauling 
some  parts  of  the  building.  Please  return  me  one  of  the 
leases  duly  signed,  and  oblige, 

C.  A.  Koeffler,  Jr." 

The  plaintiff  then  introduced  the  copies  of  the  lease  re- 
ferred to  in  the  letter,  which  were  in  the  same  form  as  the 
old  lease,  andxalled  for  $720  rental,  payable  in  monthly  in- 
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stallments  of  $60  each,  and  ran  from  May  1,  1894,  to  April 
30,  1895,  and  contained  the  following  clause: 

"  The  party  of  the  first  part  agrees  to  paint  stairs,  hall 
and  front,  and  door  leading  thereto,"  and  signed  by  Gustav 
A.  KoeflBer,  by  C.  A.  Koeffler,  Jr.,  agent. 

Whether  this  letter  of  April  19th,  transmitting  the  new 
leases,  was  received  and  read  by  Davidson  before  he  wrote 
the  following  letter  of  April  24th,  is  a  matter  of  dispute. 
The  agent,  C.  A.  Koeffler,  testified  that  in  the  course  of  his 
business,  all  letters  written  by  him,  were  mailed  on  the  day 
they  were  written.  On  the  other  hand,  Davidson  testified 
that  he  did  not  receive  the  leases  until  after  he  had  written 
the  letter  that  follows,  although  he  admits  they  might  have 
been  delivered  at  his  office  before.  Whether  received  be- 
fore or  not,  Davidson,  on  April  24th,  wrote  as  follows: 

"  Chicago,  4—24,  1894. 
Mr.  Koeffler. 

Deak  Sir  :  I  thought  best  to  inform  you  that  I  could 
not  wait  anj^  longer  for  you  to  make  up  your  mind  regard- 
ing your  lease,  and  that  I  concluded  to  move  across  the 
street.  If  I  can  be  of  service  to  you  in  placing  rent  card 
and  getting  a  tenant  for  you  I  am  willing  to  do  so. 

Kesp.  yours, 

Jas.  a.  Davidson, 
Per  Phillips." 

The  subsequent  correspondence  was  as  follows : 

"  Milwaukee,  Ap'l  24,  1894. 
James  A.  Davidson,  Esq.,  231  Randolph  St.,  Chicago,  111. 

Dear  Sir  :  Your  favor  of  the  24th  inst.  has  been  received 
with  no  little  surprise. 

On  the  5th  of  April "  (should  be  the  3d)  "  I  wrote  you 
about  my  views  on  the  subject  of  a  lease  and  about  the  raise 
which  I  made  on  you,  and  your  answer  to  that  letter  re- 
quested me  to  make  out  the  lease  for  you  for  $60  per 
month,  for  one  year,  and  requested  the  insertion  of  the  re- 
pairs that  I  would  agree  to  make.  1  sent  you  the  lease  in 
duplicate  duly  signed  by  me  on  the  19th  inst.,  with  the 
proper  insertions  as  to  repairing  clause,  just  as  I  had  orig* 
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inally  promised  to  do  them  for  you,  and  there  is  no  ques- 
tion in  the  world,  but  that  is  a  good  lease  for  a  year  from 
the  first  of  May  next.  It  is  difficult  for  me  to  see  how  I 
am  going  to  release  you  from  the  lease  and  get  the  prem- 
ises on  my  hands  within  a  few  days  from  the  first  of  May, 
and  I  must  most  emphatically  refuse  to  take  the  premises. 
The  only  thing  T  could  do  in  any  event,  would  be  to  aid 
you  in  getting  a  tenant  and  to  allow  you  to  rent  it  to  some 
one  else,  but  I  do  not  see  how  I  can  release  you  from  the 
lease.  I  again  request  you  to  return  one  of  the  leases 
signed  by  you  as  made  out,  and  I  will  carry  out  my  agree- 
ment to  the  dot  in  making  the  repairs. 

Yours  respectfully, 

0.  A.  Koeffler,  Jr." 

"  Chicago,  4—25,  1894. 
Mr.  Koeffler. 

Dear  Sir  :  Enclosed  find  check  for  April  rent.  As  I 
have  already  informed  you,  your  loft  will  be  vacated  by  me 
on  May  1,  1894.  You  can  then  have  it  to  do  with  it  as  you 
please.  If  you  will  examine  my  last  letter  you  will  find ' 
that  I  did  not  agree  to  take  your  premises,  but  that  I 
wanted  to  see  your  lease  and  what  you  agreed  to  do.  Your 
peculiar  way  of  attending  to  this  important  matter  and 
your  other  improvements  and  repairs  compelled  me  to  look 
elsewhere  for  quarters.  In  regard  to  your  renting  this  loft, 
you  have  as  much  time  and  show  as  a  great  number  of  land- 
lords in  your  neighborhood  have  if  you  will  only  do  some- 
thing to  make  it  desirable.  Yoiar  way  of  renting  will  not 
make  nor  keep  a  good  tenant.    I  will  leave  the  keys  with 

Mr.  Subert. 

Respt.  yours, 

Jas.  a.  Davidson, 

Per  Phillips." 

"  Milwaukee,  April  28,  1894. 
James  A.  Davidson,  Esq.,  231  Eandolph  St.,  Chicago,  111. 

Dear  Sir  :  I  have  nothing  whatever  to  say  in  answer  to 
your  last  letter  regarding  the  leases,  except  that  I  claim 
that  you  have  made  a  binding  lease,  and  that  I  will  hold 
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you  for  the  rent  of  the  loft  until  I  shall  succeed  in  renting 
it  to  some  one  else,  and  if  so,  if  there  is  any  difference  in 
rent,  or  loss,  that  I  will  hold  you  responsible  for  the  same. 
You  have  deliberately  made  a  contract  with  me,  and  after 
I  carried  out  my  part  by  sending  you  the  lease,  you  have 
deliberately  broken  it,  and  I  do  not  propose  to  lose  one 
single  cent  by  your  actions.  I  will  not  accept  the  keys  in 
any  event. 

The  only  thing  which  I  would  do  to  avoid  any  further 
trouble,  would  be  to  allow  you  to  sub-let  to  some  person 
who  is  acceptable  to  me,  and  thus  save  you  any  loss  which 
I  do  not  desire  to  put^you  to,  unless  it  is  absolutely  neces- 
sary. 

Tour  actions  in  this  matter  are  simply  surprising  for  a 

business  man  of  your  standing.     That  is  all  I  have  to  say 

about  it. 

Tours,  very  respectfully, 

C.  A.  Koeffler." 

The  claim  of  the  appellant  is,  that  such  correspondence 
constituted  a  complete  and  binding  demise  of  the  premises. 

The  jury  gave  a  verdict  for  the  defendant,  Davidson, 
upon  which  judgment  was  entered,  and  this  appeal  has  fol- 
lowed. 

Without  questioning  the  law  relied  upon  by  the  appellant, 
we  do  not  see  how  the  judgment  can  be  disturbed. 

The  case  went  to  the  jury  upon  instructions,  of  which  the 
following  was  one  given  for  the  defendant  (appellee). 

"  The  court  instructs  the  jury  as  a  matter  of  law,  that  an 
offer  from  one  party  to  another  is  open  for  acceptance  for 
a  reasonable  time  onlj%  and  even  if  the  jury  believe  from 
the  evidence  that  the  defendant  made  an  offer  to  lease  the 
premises  from  the  plaintiff,  which  offer  the  plaintiff  ac- 
cepted, still  if  the  jury  further  believe  from  the  evidence 
that  the  plaintiff  did  not  accept  such  offer  within  a  reason- 
able time,  they  will  find  for  the  defendant." 

That  instruction  correctly  stated  the  law,  and  it  was  a 
question  solely  for  the  jury  to  decide,  whether  an  accept- 
ance on  April  19th,  when  Koefller  wrote,  transmitting  the 
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leases,  of  an  offer  made  on  April  12thj  was  within  a  reason- 
able time  or  not,  considering  the  proximity  of  Chicago  and 
Milwaukee,  the  length  of  time  required  for  the  mails  to  pass 
from  one  city  to  the  other,  and  the  further  circumstance, 
that  but  a  few  days  remained  before  the  lease  under  which 
the  defendant  was  holding  would  expire,  together  with  all 
the  other  evidence  in  the  case. 

Appellant  criticizes  that  instruction,  for  the  only  reason, 
because,  as  he  Siiys,  it  postulates  that  the  defendant  made 
the  oflFer  which  the  plaintiff  accepted,  whereas  the  proof 
shows  that  the  offer  was  made  by  the  plaintiff  and  accepted 
by  the  defendant. 

We  do  not  regard  the  criticism  as  well  made. 

There  appears  to  bo  no  error  in  the  record,  and  the  judg- 
ment will  accordingly  be  afBrmed. 


Joseph  O'Hare  et  ah  t.  A.  S.  Lieb. 

1.  Judicial  Notice — Of  City  Ordinances, — Courts  do  not  take 
judicial  notice  of  city  ordinances;  they  must  be  proved. 

Assampsit,  for  broker's  commissions.  Appeal  from  the  Circuit  Court 
of  Cook  County ;  the  Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed,  Opinion  filed  No- 
vember 5.  1896. 

WiLBUB  &  Hauze,  attorneys  for  appellants. 
R.  R.  Landis,  attorney  for  appellee. 

Mr.  Presidino  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellee  sued  the  appellants  for  commissions  in  the 
matter  of  procuring  for  them  a  loan  of  $6,000,  and  upon  a 
trial  by  the  court  without  a  jury,  recovered  the  judgment 
of  $180,  from  which  they  have  appealed. 
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No  recital  of  the  facts  woald  add  to  the  stock  of  valuable 
knowledge,  and  the  trial  judge  having  found  against  the 
appellants  upon  conflicting  evidence,  no  rule  of  law  re- 
quires, or  admits,  that  we  overturn  his  conclusion,  unless  for 
some  error  of  law. 

There  does  not  appear  to  have  been  taken  any  exception 
to  the  admission  or  rejection  of  evidence  by  the  court,  and 
the  only  question  of  law  which  we  discover  to  be  presented 
to  us,  is,  whether  the  plaintiff  could  maintain  his  action 
without  showing  himself  to  have  been  a  licensed  broker 
under  the  ordinances  of  the  city  of  Chicago. 

A  sufficient  answer  to  that  question  is  found  in  the 
absence  from  the  record  of  any  ordinance  of  the  city  upon 
the  subject. 

City  ordinances  can  not  be  taken  judicial  notice  of,  but 
must  be  proved. 

Affirmed. 


Gilbert  B.  Shaw  et  al.  y.  Jerome  Howe  et  aL 

1.  Voluntary  Assignments — Order  to  Convey  to  a  Third  Person 
upon  Discontinuance,  Void. — ^Upon  a  discontinuance  of  proceedings 
under  a  voluntary  assignment,  the  court  has  no  power  to  order  the  as- 
signee to  transfer  the  assigned  property  to  a  third  person  who  has  bought 
up  a  majority  in  number  and  amount  of  the  claims  of  the  creditors,  and 
such  order  is  void  as  to  all  creditors  who  do  not  consent. 

Yolantary  Assignments. — Appeal  from  the  Superior  Court  of  Ckx>k 
County;  the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed  in  pai*t  and  reversed  in  part. 
Opinion  filed  November  5,  1896. 

MoBAN,  Kraus  &  Mater,  attorneys  for  appellants. 

John  M.  Hamilton,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  an  interlocutory  order  appointing 
a  receiver. 
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The  record  shows  that  one  S.  A.  Kean  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  one  B.  J.  Jacobs. 
That  Jerome  Howe  and  Arthur  Hill,  the  appellees,  were 
creditors  of  Kean. 

That  the  assets  of  Kean,  amounting  to  several  hundreds 
of  thousands  of  dollars  in  value,  were  being  administered 
by  Jacobs  under  the  direction  of  the  County  Court  of  Cook 
County;  that  the  debt  to  the  appellees  was  established 
against  Kean — all  as  the  statute  concerning  such  assign- 
ments directs. 

Then  Kean  and  Warren  made  an  agreement  by  which 
Warren  agreed  to  buy  claims  against  the  estate  of  Kean, 
and  was  to  be  paid  $25,000,  and  when  he  was  repaid  he  was 
to  transfer  so  much  of  the  estate  as  was  undisposed  of,  to 
parties  named  in  the  agreement.  Then  on  the  petitions  of 
Kean,  Jacobs  and  a  majority  in  number  and  amount  of  the 
creditors  of  Kean,  the  County  Court  ordered  Jacobs  to 
transfer  the  assets  to  Warren,  which  was  done,  and  the  pro- 
ceedings in  the  County  Court  discontinued.  The  appellees 
were  not  among  the  petitioning  creditors. 

We  can  take  neither  time  nor  space  to  give  more  in  detail 
the  transactions.  Leaving  out  of  consideration  all  the 
harsh  language  in  the  bill  and  amendments  by  which  the 
appellants  are  charged  with  fraud,  we  understand  that  the 
Supreme  Court  holds,  in  Howe  v.  Warren,  154  III.  227,  as 
explained  in  Terhune  v.  Kean,  155  111.  506,  in  treating  of 
these  transactions,  that  this  method  of  removing  the  assets 
beyond  the  reach  of  non-consenting  creditors  is  fraudulent 
yer  se^  entitling  such  creditors  to  follow  the  assets  through 
the  aid  of  a  receiver. 

If  any  of  the  appellants  have  any  of  such  assets,  or  spe- 
cific proceeds,  retaining  individual  identity,  of  such  assets, 
in  their  possession,  they  can  turn  them  over  to  the  receiver. 
If  they  have  wrongfully  converted  them,  they  can  be  made 
accountable  on  a  final  decree.  Butler  Paper  Co.  v.  Bobbins, 
151  111.  588. 

So  much  of  said  order  as  requires  any  of  the  appellants 
to  surrender  to  the  receiver  whatever  at  any  time  may  have 
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been  in  his  or  their  possession  or  control,  or  the  value 
thereof,  is  reversed;  the  residue  is  affirmed.  Reversed  in 
part  and  affirmed  in  part. 

Mb.  Justice  Waterman. 

As  I  read  the  answers,  all  of  the  complainants'  charges  of 
fraud  are  denied  by  the  answer;  I  am,  therefore,  unable  to 
see  how  the  unsustained  allefirations  of  the  bill  can  afford 
ground  for  the  appointment  of  a  receiver. 


Quinn  Chapel  A.  M.  E.  Church  v.  James  Pease,  Sheriff. 

1.  Appeals — Allcnoed  by  5tofuf€.-:- Appeals  are  aUowed  in  pursuance 
of  statutes,  and  must  be  taken  at  the  time  and  in  the  manner  pre- 
scribed by  the  statute. 

2.  Practice — AppeaJtt —  Wh^n  to  be  taken, — When  a  motion  to  modify 
or  vacate  a  judgment  is  made  at  the  term  at  which  the  judgment  is  en- 
tered, and  the  motion  is  continued  to  the  ensuing  term,  the  judgment  m  ay 
be  vacated  or  modified  on  such  motion  at  such  ensuing  term;  but  if  an  ap- 
peal is  to  be  taken  from  such  judgment,  such  appeal  must  be  prayed  for 
and  allowed  at  the  same  term  of  court  at.  which  the  judgment  is  entered. 

Bill,  for  an  injunction.  A.ppeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1806.    Affirmed.     Opinion  filed  November  5,  1896. 

Statement  of  the  Case. 

The  facts  in  this  case  as  they  appear  in  the  record,  are  as 
follows : 

March  30,  1896,  at  the  March  term,  1896,  of  the  Circuit 
Court,  a  decree  of  $1,805.75  and  costs  was  rendered  against 
the  appellant,  the  Quinn  Chapel  Church,  in  favor  of  Louis 
Ilutt,  under  a  creditor's  bill  tiled  by  Hutt  against  one  B.  F. 
Peniston,  a  builder,  and  the  church,  in  Circuit  Court  case 
No.  139,116. 

April  18,  1896,  the  last  day  of  the  March  tenn,  1896,  a 
motion  was  made  by  the  complainant  to  vacate  the  decree 


First  District — October  Term,  1896.      553 

Quinn  Chapel  v.  Pease. 

of  March  30,  1896,  which  motion  was  continued  to  the  April 
term,  1896,  bat  no  appeal  from  said  decree  of  March  30, 
1896,  was  either  prayed  or  allowed  at  said  March  term, 
1896,  the  motion  to  vacate  being  entered  of  record  in  the 
following  words : 

'•  Saturday,  April  18, 1896,  Hutt  v.  Peniston,  139,116. 

"  On  motion  of  solicitor  it  is  ordered  that  the  motion  to 
vacate  the  decree  heretofore  entered  herein,  March  80, 1896, 
be  and  hereby  is  entered  and  continued  to  the  April  term 
of  this  court." 

April  27,  1896  (at  the  April  terra,  1896,  which  term  com- 
menced April  20,  1896,  the  third  Monday  of  April),  the  mo- 
tion to  vacate  came  up,  and,  after  argument,  was  overruled 
and  denied,  and  an  appeal  from  such  denial  order  prayed 
and  allowed. 

May  5,  1896  (also  April  term,  1696),  on  motion  of  Quinn 
Chapel  Church,  said  order  was  amended  so  as  to  read  that 
an  appeal  was  prayed  from  the  order  of  April  27,  1896,  and 
from  the  decree  of  March  30, 1896,  and  a  bond  of  $3,500 
was  filed  on  said  May  5, 1896,  by  said  Quinn  Chapel  Church. 

On  April  28,  1896,  an  execution  on  the  decree  of  March 
30,  1896,  was  issued  and  given  to  the  sheriff,  the  defendant 
herein,  under  which  execution  he,  the  sheriff,  levied  on  the 
personal  property  of  the  church  and  advertised  the  same  for 
sale  for  May  16,  1896,  which  sale  the  injunction  herein 
sought  to  arrest. 

The  only  question  in  this  case  is  one  of  law,  and  is  whether 
or  not  the  decree  of  March  30,  1896,  is  appealed  from  by 
the  orders  of  April  27, 1896,  and  May  5,  1896. 

The  appellee  herein,  the  sheriff,  maintains  that  said  de- 
cree of  March  30, 1896,  was  not  appealed  from  and  is  now  in 
full  force  and  effect,  and  that  the  appeal  taken  by  the 
Quinn  Chapel  Church  is  from  the  orders  of  April  27,  1896, 
and  May  5,  1896,  and  not  from  the  decree  of  March  30, 
1896. 

Samuel  J.  Howe  and  Edward  H.  Morris,  attorneys  for 
appellant. 
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Millard  B.  Powers  and  Edwin  L.  Harpham,  attorneys 
for  appellee. 

Mr.  JuflTioB  Waterman  delivered  the  opinion  op  the 
Court. 

In  this  State  appeals  are  allowed  in  parsuance  of  a 
statute,  and  consequently  they  must  be  taken  at  the  time 
and  in  the  manner  prescribed  by  the  statute.  Waite  v. 
Waite,  18  111.  App.  334. 

In  National  Insurance  Company  v.  Chamber  of  Com- 
merce, 69  111.  22,  a  judgment  was  rendered  at  the  November 
term,  1872,  and  during  that  term  a  motion  to  vacate  was 
entered  and  continued  to  the  next  term,  at  which  term  this 
motion  was  heard  and  overruled  by  the  court  and  an  appeal 
therefrom  taken,  and  a  bond  and  bill  of  exceptions  filed  in 
proper  time. 

The  court,  in  its  opinion,  used  this  language : 

"  Counsel  for  appellant  seems  to  treat  this  as  an  appeal 
from  that  judgment;  in  this  he  is  clearly  mistaken.  Final 
judgment  was  rendered  at  the  November  term,  1872,  of  the 
court  below.  This  appeal  was  not  prayed  for  at  that  term, 
but  at  the  subsequent  January  term,  1873.  The  .67th  sec- 
tion of  the  practice  act  (Pub.  Laws  1871-2,  348),  in  giving 
the  right  of  appeal,  contains  this  proviso :  *  Provided  such 
appeals  shall  be  prayed  for  and  allowed  at  the  term  at  which 
the  judgment,  decree  or  order  was  rendered.'  This  appeal, 
therefore,  brings  before  us  for  review  merely  the  propriety 
of  the  court's  ruling  upon  the  motion  to  vacate  the  judg- 
ment and  set  aside  the  default."  To  the  same  effect  is 
Eadge  v.  Berner,  30  111.  App.  182,  and  Guyer  v.  Wilson, 
139  111.  392.. 

In  this  latter  case,  pp.  398  and  399,  the  court  said :  "  If 
the  complainant  desired  to  have  the  decree  dismissing  the 
bill  as  to  them  reviewed  on  appeal,  he  should  have  appealed 
from  such  decree  when  first  entered,  and  within  the  time 
prescribed  by  the  statute  for  taking  appeals  in  such  cases." 
*  *  *  "  The  right  to  have  a  judgment  or  decree  of  the 
Circuit  Court  reviewed  by  the  Appellate  Court  on  appeal  is 
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purely  statutory,  and  section  67  of  the  practice  act,  by  which 
the  right  is  given,  provides  that  appeals  may  be  taken  to 
the  Appellate  Court  from  all  final  judgments,  orders  and 
decrees  of  the  Circuit  Courts "  (with  certain  exceptions), 
"  provided  such  appeals  shall  be  prayed  for  and  allowed 
at  the  term  at  which  the  judgment,  order  or  decree  was 
rendered." 

"  This  statute  is  too  plain  to  admit  of  construction.  A 
party  to  avail  himself  of  the  right  to  appeal  must  pray  for 
his  appeal  and  have  the  same  allowed  at  the  term  at  which 
the  judgment  or  decree  appealed  from  was^  rendered,  and  if 
that  is  not  done  the  right  to  an  appeal  is  gone,  and  an  ap- 
peal subsequently  perfected  gives  the  Appellate  Court  no 
jurisdiction  to  review  or  vacate  the  judgment  or  decree." 

When  a  motion  is  made  at  the  term  that  a  judgment  is 
entered,  and  the  motion  is  continued  to  the  ensuing  term, 
the  judgment  may  be  vacated  or  modified  at  such  ensuing 
term.  This,  however,  does  not  aflfect  the  statutory  require- 
ments as  to  appealing  from  the  judgment,  which  appeal 
must  be  prayed  and  allowed  at  the  same  term  of  court  the 
judgment  or  decree  is  entered. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  for 
want  of  equity,  is  aflSrmed. 


Christian  M.  Thorn  v.  Simon  Sinsheimer. 

1.  Checkb— Presentment  and  Notice  of  DisTionor,— The  want  of  due 
presentment  and  notice  of  dishonor  of  a  check  does  not  discharge  the 
drawer,  unless  he  has  suffered  some  loss  or  injury  thereby. 

2.  Same—  Where  the  Drawer  has  no  Funds,  — If  the  drawer  of  a  check 
has  no  funds  in  the  bank  at  the  time  of  drawing  the  check,  or  subsequently 
withdraws  them,  he  commits  a  fraud  upon  the  payee,  and  can  suffer  no 
loss  or  damage  from  the  holder's  dela^  or  failiu*e  in  respect  to  present- 
ment and  notice;  he  is  liable  without  presentment  or  notice  of  dishonor. 

Assnmpsit,  on  a  check.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbruxje  Hanecy,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1806.    Affirmed.    Opinion  filed  November  5,  1896. 
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Defrees,  Brace  &  Eitter,  attorneys  for  plaintiff  in  error. 
Moses,  Pam  &  Kennicdy,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

This  was  a  suit  brought  by  the  payee  (the  defendant  in 
error)  of  a  bank  check  against  the  maker  (plaintiff  in  error), 
which  resulted  in  the  judgment  to  re vei-se •which  this  writ 
is  prosecuted. 

The  check  was  given  by  the  maker  to  one  Koehler  for  his 
accommodation,  and  by  Koehler's  request  was  made  paya- 
ble to  the  order  of  the  defendant  in  error,  who  in  turn 
cashed  it  for  Koehler  at  its  full  face  value.  The  defendant 
in  error  had  no  notice  that  the  check,  as  between  the  maker, 
Thom,  and  Koehler,  was  a  mere  accommodation  and  given 
without  consideration,  but,  on  the  contrary,  was  told  by 
Koehler  that  Thom  was  indebted  to  him. 

The  defendant  in  error  subsequently  deposited  the  check 
in  the  bank  where  he  did  business,  and  it  appears  to  have 
gone  through  the  clearing  house,  but  not  being  paid  by  the 
bank  on  which  it  was  drawn  he  was  required  to  take  it  up. 
He  thereupon  broujjht  this  suit. 

The  pleadings  that  followed  the  special  count  upon  the 
check  reached  the  stage  of  surrejoinders,  but  amounted  only 
to  raiding  the  question  of  the  effect  upon  the  defendant  in 
error  oi  the  circumstances  under  which  the  check  was  given 
to  Koehler  and  came  to  defendant  in  error,  and  of  the  want 
or  failure  of  consideration  as  between  Koehler  and  the 
maker,  and  notice  thereof  to  defendant  in  error. 

It  is  oontended  that  it  was  error  to  sustain  a  demurrer  to 
the  fourth  and  fifth  rejoinders  to  the  fourth  replication  to 
certain  pleas.  The  fourth  replication  was  to  the  effect  that 
at  the  time  the  check  was  executed  and  delivered  Thom  was 
indebted  to  Koehler  and  delivered  the  check  to  Koehler  in 
payment  of  the  indebtedness,  upon  the  understanding  that 
Koehler  would  deliver  the  check  to  the  defendant  in  error, 
and  obtain  from  him  the  amount  it  called  for,  and  that  Koeh- 
ler did  so  deliver  the  cheek  and  obtain  the  money. 
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The  rejoinders  referred  to,  set  up  that  Thorn  was  not 
indebted  to  Koehler  and  did  not  deliver  the  check  in  pay- 
ment of  an}'-  indebtedness,  nor  upon  the  understanding  set 
up  in  said  replication,  but  that  Thorn  delivered  the  same  to 
Koehler  intending  to  make  him  ^  temporary  loan,  and  at 
his  request  made  the  check  payable  to  the  defendant  in 
error,  and  that  Thom  received  no  good  or  valid  considera- 
tion for  making  the  same,  of  all  which  the  defendant  in 
error  had  notice  at  the  time  he  obtained  the  possession  and 
ownership  of  the  check.  * 

There  are  several  reasons  why  the  demurrer  was  properly 
sustained,  among  which  need  only  be  mentioned  that  the 
facts  set  up  do  not  constitute  any  defense. 

If,  as  set  up  by  the  rejoinders,  Thom  intended  to  make 
Koehler  a  temporary  loan  of  the  amount  of  the  check,  and 
delivered  to  him  the  check  in  furtherance  of  that  purpose, 
it  is  no  defense  against  the  check  in  the  hands  of  one  who 
paid  full  value  for  it,  even  though  the  holder  did  have  notice 
that  the  check  was  given  for  no  other  consideration. 
Hodges  V.  Nash,  141  111.  391. 

Furthermore,  it  appears  that  under  substantially  like 
issues  presented  by  the  other  pleadings,  all  the  facts  of  the 
case  were  brought  out  in  evidence,  from  which  it  plainly 
appears  that  the  defendant  in  error  had  no  notice  of  the 
circumstances  under  which  Thom  gave  the  check  to 
Koehler. 

The  other  contention  in  the  case  is,  that  there  was  no 
evidence  that  the  check  was  ever  presented  for  payment  to 
the  bank  against  which  it  was  drawn. 

The  check  was  deposited  by  the  defendant  in  error  in  his 
bank  in  the  regular  course  of  business,  and  was  returned  to 
him  unpaid,  and  the  indorsements  on  the  check  show  that 
it  went  through  the  clearing  house.  There  was  no  other 
evidence  of  presentment.  • 

It  does  appear,  however,  that  owing  to  Koehler's  failure 
to  keep  his  promise  to  Thom,  under  which  Thom  had  been 
induced  to  give  the  check,  Thom  immediately  drew  all  his 
monev  out  of  the  bank,  in  order  that  the  check  should  not 
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be  paid  when  presented,  and  that  he  had  no  lands  in  the 
bank  again  until  after  the  check  was  returned  unpaid  to  the 
defendant  in  error. 

Under  such  circumstances  the  plaintiff  in  error  suffered 
no  loss  from  a  failure  to  present  the  check,  even  if  we  were 
to  regard  the  evidence  of  presentment  as  insufficient. 

*'  The  law  is  well  settled,  that  the  want  of  due  present- 
ment or  notice  of  dishonor  of  a  check,  does  not  discharjare 
the  drawer  unless  he  has  suffered  some  loss  or  injury  there- 
by."    Allen  V.  Kramer,  2  111.  App.  205. 

"  If  the  drawer  had  no  funds  in  the  bank  at  the  time  of 
drawing  the  check,  or  subsequently  withdrew  them,  he 
commits  a  fraud  upon  the  payee,  and  can  suffer  no  loss  or 
damage  from  the  holder's  delay  or  failure  in  respect  to  pre- 
sentment and  notice.  He  is,  therefore,  liable  without  pre- 
sentment or  notice*'  2  Daniel  on  Negotiable  Instruments 
(2d  Ed.),  Sec.  1596. 

Upon  the  merits  as  well  as  upon  the  law,  the  judgment 
below  was  right  and  will  be  affirmed. 
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Isaac  B.  Mansfield  t.  The  Hondnras  Company, 

1.  Issues— In  Courts  of  Record  to  he  in  Writing,— In  this  State  the 
allegations  of  the  parties,  the  pleadings,  by  which  the  issue  is  made, 
must,  in  courts  of  record,  be  in  writing. 

2.  Same— In  Oamishment  Proceedings.  —In  garnishment  proceedings 
the  plaintiff  is  relieved  from  the  necessity  of  making  a  formal  pleading, 
but  a  written  traverse  is  required  in  a  court  of  record  alleging  that  the 
garnishee  has  not  truly  disclosed,  etc. 

Garnishment  Proeeedings.- Error  to  the  Superior  Court  of  Ckx>k 
Ck)imty;  the  Hon.  Jonas  HuTcmNSON,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Revelled  and  remanded.  Opinion 
filed  November  5,  1896. 


This  was  a  garnishment  proceeding  in  which  summons 
was  issued  against  B.  L.  Perry,  Isaac  E.  Mansfield,  W.  B. 
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Wilson  and  Daniel  B.  Hubbard,  as  garnishees,  and  service 
was  had  on  D.  L.  Perry  and  Isaac  K.  Mansfield  only,  as 
appears  from  the  return  indorsed  on  said  summons. 

On  November  22,  1892,  interrogatories  were  filed  by  the 
plaintiff  "  to  be  answered  by  D.  L.  Perry,  I.  R.  Mansfield, 
W.  B.  Wilson  and  Daniel  B.  Hubbard,  summoned  as  gar- 
nishees," the  sixth  interrogatory  of  which  was  as  follows : 
"  Have  you,  or  either  of  you,  at  any  time,  subscribed  for, 
purchased  or  received  an  assignment  of  any  number  of 
shares  of  the  capital  stock  of  the  Honduras  Company !  If 
so,  state  specifically  how  many  of  said  shares  you  have  sub- 
scribed for,  how  many  purchased,  and  from  whom,  and  of 
how  many  shares  you  have  received  an  assignment,  and  from 
whom.  Also  how  much  money  has  been  paid  to  the  said 
The  Honduras  Company  upon  subscriptions  for  any  and  all 
of  such  shares,  by  whom,  when,  and  in  what  manner  paid. 
Also  state  the  face  value  of  all  such  shares  of  stock  at  any 
time  owned  or  held  by  you." 

On  the  1st  day  of  December,  A.  D.  1892,  the  garnishee 
Isaac  R.  Mansfield,  filed  his  answer  to  said  interrogatories, 
and  in  answer  to  each  of  said  interrogatories  said  Mansfield 
said ''No." 

The  appearance  of  said  Mansfield  in  said  case  was  in  per- 
son, and  in  no  place  or  stage  of  said  proceedings  does  he 
appear  by  attorney. 

Said  garnishee  D.  L.  Perry,  on  the  12th  day  of  Decem- 
ber, 1892,  filed  his  answer  to  the  said  interrogatories,  and 
simply  denies  liability,  in  answering  each  of  the  first  five 
interrogatories.  But  to  the  sixth  interrogatory  he  an- 
swered in  part  as  follows :  "  To  the  sixth  interrogatory,  the 
said  D.  L.  Perry,  answering,  says,  etc.,  he  did,  however,  re- 
ceive from  one  E.  W.  Perry,  in  payment  for  services  ren- 
dered, eighty  shares  of  full-paid  non-assessable  stock  of  said 
company,  the  face  value  of  which  stock  is  $25  per  share. 
He  still  holds  said  stock." 

The  record  contains  the  following : 

"  This  cause  being  called  for  trial,  comes  the  plaintiff  by 
its  attorney^  and  issues  being  joined  as  to  the  defendants. 
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D.  L.  Perry  and  Isaac  R.  Mansfield,  it  is  ordered  that  a  jury 
come,  whereupon  come  the  jurors  of  a  jury  of  good  and 
lawful  men,  to  wit,  etc.,  who,  being  duly  elected,  tried  and 
sworn  well  and  truly  to  try  the  issues  joined  herein,  and  a 
true  verdict  render  according  to  the  evidence,  after  hearing 
all  the  evidence  adduced,  say,  we,  the  jury,  find  the  issues 
for  the  plaintiflF,  and  we  find  the  amount  now  due  and  owing 
by  the  garnishees  Isaac  R.  Mansfield  and  D.  L.  Perry  to  the 
plaintiflf,  the  Honduras  Company,  for  the  use  of  the  Graphic 
Company,  to  be  two  hundred  and  seventy-seven  dollars. 

Therefore  it  is  considered  by  the  court  that  the  Honduras 
Company  for  use  of  Graphic  Company  do  have  and  recover 
of  and  from  the  said  garnishees,  Isaac  R.  Mansfield  and  D. 
L.  Perry,  the  said  sum  of  two  hundred  and  seventy-seven 
dollars,  together  with  its  costs  and  charges  in  this  behalf 
expended,  and  have  execution  therefor." 

No  written  traverse  of  either  of  the  answers  was  made. 

Thornton  <fe  Chancellor,  attorneys  for  plaintiff  in 
error. 

Stirlen  &  King,  attorneys  for  defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  urged  that  the  filing  of  a  written  traverse  is  not 
made  a  requirement  to  the  formation  of  an  issue  by  the 
statute.  The  provisions  of  the  statute  touching  this  point 
are  found  in  section  7  of  the  garnishment  act  (Chap.  62, 
Kurd's  Rev.  Stat.  1895,  p.  830).  "  When  the  plaintiff  in 
any  garnishee  proceeding  shall  allege  that  any  garnishee 
served  with  process,  or  appearing  before  any  court,  hath 
not  truly  discovered  the  lands,  tenements,  goods,  chattels, 
moneys,  choses  in  action,  credits  and  effects,  or  if  before 
a  justice  of  the  peace,  such  personal  effects  of  the  defend- 
ant in  the  attachment  suit  or  judgment,  and  the  value 
thereof,  in  his  possession,  custody  or  charge,  or  from  him 
due  and  owing  to  the  defendant  at  the  time  of  the  service 
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of  the  writ,  or  at  any  time  after,  or  which  shall  or  may 
thereafter  become  due,  the  court  or  justice  of  the  peace 
ahall  immediately  (unless  the  case  shall  for  good  cause  be 
continued)  proceed  to  try  such  cause,  as  against  such  gar- 
nishee, without  the  formality  of  pleading." 

The  defendant  in  error,  plaintiff  balow,  insists  that  it  is 
sufficient  that  the  required  allegation  that  the  garnishee  has 
not  truly  discovered  be  oral;  that  no  written  traverse  of  the 
answer  of  the  garnishee  is  necessary  in  a  court  of  record. 

The  rule  in  this  State  is  that  the  allegations  of  the  par- 
ties, the  pleadings,  by  which  the  issue  is  made  and  upon 
which  the  cause  is  tried,  must,  in  courts  of  record,  be  in 
writing. 

The  statute  as  to  garnishment  relieves  the  plaintiff  from 
the  necessity  of  making  a  formal  pleading;  that  is,  such  a 
pleading  as  in  ordinary  actions  is  required;  form  is  dis- 
pensed with;  it  is  sufficient  to  allege  that  the  garnishee  has 
not  truly  disclosed,  but  a  written  traverse  is  required  in  a 
court  of  record. 

The  recitals  in  the  record,  that  issue  was  joined,  can  not 
prevail  over  the  fact  appaaring  by  the  record,  that  no  trav- 
erse of  the  answer  was  made.  Reynolds  v.  Anspach,  14 
111.  App.  38;  Adams  v.  Neeley,  15  111.  380;  Seavey  v.  Rog- 
ers, 69  111.  534;  Waggoner  v.  Green  et  al.,  40  111.  App.  648. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


City  of  Chicago  y.  Illinois  Steel  Co. 

1.  Streets— t7»w  io  Whv^  they  may  he  D^rofci.— There  is,  in  the 
absence  of  special  constitutional  restrictions,  no  limit  upon  the  power  of 
the  legislature  as  to  the  uses  to  which  streets  may  be  devoted. 

2.  LEaiSLATiTRES— Pourer  to  Authorize  the  Btiilding  of  a  Railroad  in 
a  Publie  Street. — The  legislature  has,  unless  specially  restricted  by  the 
constitution,  the  power  to  authoriza  tha  building  of  a  railroad  in  a 
street  or  highway,  without  the  consent  of  the  municipal  authorities. 

Tok  Lxvi  as 
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Bill,  for  an  injunction.    Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Philip  Stein,  Judge,  presiding.    Heard  in  this  court  at  the 
October  term,  1896.     Affirmed.    Opinion  filed  November  5,  1896. 

William  G.  Beale,  corporation  counsel,  George  A.  Da- 
PUY,  Byron  Boyden,*  and  Edward  B.  Burling,  assistant 
corporation  counsel,  attorneys  lor  plaintiff  in  error. 

Williams,  Holt  &  Wheeler,  E.  Parmalee  Prentice, 
and  John  G.  Eagan,  attorneys  for  defendant  in  error. 

The  State  legislature,  when  it  enacted  this  special  char- 
ter, had  power  to  ^rant  the  use  of  city  streets  for  railroad 
tracks,  and  to  validate  and  con  firm  such  use,  however  begun, 
and  this  without  reference  to  municipal  consent.  Dillon  on 
Municipal  Corporations,  4:th  Ed.,  Sees.  71,  05f),  701;  City  of 
Clinton  v.  K.  R.  Co.,  2^  la.  455;  People  v.  Kerr,  27  N.  Y. 
188;  C,  R.  I.  ife  P.  R.  R.  Co.  v.  9ity  of  Joliet,  79  111.  25; 
People  V.  Walsh,  96  111.  232;  Robertson  v.  City  of  Rock- 
ford,  21  111.  451;  City  of  Chicago  v.  Rumsey,  87  111.  348; 
West  Chicago  Park  Commissioners  v.  McMuUen,  134  111.  170; 
Hine  v.  R.  R.  Co.,  42  Iowa,  630;  Patterson  &  Passaic  Co. 
V.  The  Mayor,  24  N.  J.  Equity,  164;  The  Mayor  v.  R.  R. 
Co.,  20  N.  J.  Equity,  360;  R.  R.  Co.  v.  The  Mayor,  45  Ga, 
602. 

'  Mr.   Justice   Shepard   delivered  the  opinion  of  the 

(yOURT. 

This  writ  of  error  is  prosecuted  to  review  a  decree  taken 
pro  coi^fesso^  for  want  of  answer,  after  a  general  demurrer 
by  the  plaintiff  in  error  to  the  bill  of  the  defendant  in  error, 
had  been  overruled. 

The  bill  was  filed  for  an  injunction  against  the  city  of 
Chicago,  from  removing  or  interfering  with  certain  rail- 
road tracks,  and  the  decree  granted  and  made  perpetual  an 
injunction  to  that  effect. 

The  bill  alleges  that  the  Chicago  Rolling  Mill  Company, 
on  March  9,  1869,  owned  and  operated  a  large  plant  or  roll- 
ing mill  on  the  north  branch  of  the  Chicago  river,  and  that 
said  rolling  mill  was  on  and  prior  to  that  date,  connected 
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with  certain  railroad  tracks  of  the  Chicago  and  Northwestern 
Eailway  Company,  by  railroad  tracks  owned  and  operated 
by  itself,  the  said  Chicago  Rolling  Mill  Company,  running 
from  said  milway  company's  tracks  over  and  along  Waban- 
sia  avenue  and  McHenry  street,  to  and  into  its  said  rolling 
mill,  and  that  said  tracks  were  used,  and  were  necessary  for 
the  profitable  and  successful  operation  of  said  rolling  mill. 

It  was  further  alleged  that  on  said  March  9,  1869,  a 
corporation  by  the  name  of  the  North  Chicago  EoUing 
Mill  Company  was  incorporated  by  act  of  the  legislature 
of  the  State  of  Illinois,  approved  on  said  day,  by  the  pro- 
visions of  which  act  said  North  Chicago  Rolling  Mill 
Company  was  expressly  authorized,  among  other  things, 
to  purchase  the  property  of  the  said  Chicago  Rolling  Mill 
Company;  and,  in  the  event  of  such  purchase  being  made, 
was  also  expressly  authorized  and  empowered  to  maintain 
and  operate  the  said  railroad  tracks  in  TVabansia  avenue 
and  McHenry  street. 

And  it  was  alleged  that  pursuant  to  said  act  of  incor- 
poration, the  said  North  Chicago  Rolling  Mill  Company 
purchased  all  the  property  of  said  Chicago  Rolling  Mill 
Company,  and  owned  and  operated  the  same;  and  that, 
pursuant  to  lifce  authority,  the  said  North  Chicago  Com- 
pany, since  said  purchase,  maintained  and  operated  the  said 
railroad  tracks  on  said  streets,  in  connection  with  its  busi- 
ness, until  about  the  month  of  May,  1889,  when,  punsuant 
to  law,  the  said  North  Chicago  Company  and  the  Union 
Steel  Company  were  consolidated  into  one  company,  known 
as  and  being  the  complainant,  the  Illinois  Steel  Company, 
whereby,  and  as  a  result  of  which,  all  the  property  and 
corporate  franchises,  rights  and  privileges  of  said  North 
Chicago  Rolling  Mill  Company  became  granted  to,  and 
vested  in,  and  possessed  by  it,  the  Illinois  Steel  Company; 
and  that  ever  since  said  consolidation,  it,  the  Illinois  Steel 
Company,  has  owned  and  operated  the  said  rolling  mill  and 
other  property  theretofore  belonging  to  the  said  North 
Chicago  Company,  and  has  likewise,  as  owner  thereof,  main- 
tained and  operated  in  connection  with  said  rolling  mill 
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the  said  railroad  tracks  in  Wabansia  avenue  and  McHenry^ 
street. 

It  was  further  alleged  that  said  railroad  tracks  constitute 
the  only  direct  connection  which  said  rolling  mill  plant  has 
with  anv  railroad  or  trunk  line,  and  that  said  tracks  have 
been  used  in  connection  with  said  rolling  mill  plant  con- 
tinuously since  March  9,  1869,  and  that  without  said  tracks 
it  would  be  difficult  to  operate  and  maintain  said  rolling 
mill  plant  profitably,  and  that  irreparable  injury  would  be 
done  to  the  complainant  in  its  ownership  and  operation  of 
said  rolling  mill  plant  if  said  tracks  were  removed  or  com- 
plainant's use  of  the  same  interfered  with;  and  that  the 
defendant,  citj  of  Chicago,  threatens  to  remove  said  tracks 
on  the  ground  that  no  valid  ordinance  was  ever  passed  by 
it  authorizing  the  maintaining  and  operation  of  the  same 
by  the  complainant  or  its  predecessor,  the  North  Chicago 
Eolling  Mill  Company. 

The  first  question  thus  presented  is  as  to  the  effect  of  the 
provision  in  the  act  of  the  legislature  of  the  State,  incor- 
porating the  said  North  Chicago  Eolling  Mill  Company,, 
purporting  to  give  to  said  company  the  right  to  maintnin 
and  operate  railroad  tracks  in  said  streets,  and  what  has 
been  done  in  pursuance  thereof. 

The  specific  allegations  of  the  bill  concerning  that  matter 
were  as  follows : 

*'  That  the  said  rolling  mill  of  the  said  Chicago  RoUinor 
Mill  Company  was,  on  and  prior  to  the  said  9th  day  of 
March,  1869,  connected  with  the  said  railroad  tracks  of  said 
Chicago  and  Northwestern  Railway  Company  by  railroad 
tracks  owned  and  operated  by  said  rolling  mill  company, 
and  running  from  said  main  track  of  said  railway  company 
over  and  along  Wabansia  avenue  and  McHenry  street  to 
and  into  the  said  shops  and  rolling  mill  of  the  said  Chicago 
Rolling  Mill  Company;  and  the  said  tracks  so  laid  in  said 
streets  were  used  by  said  company  in  the  switching  of  cars 
containing  coal  or  other  materials  or  manufactured  product 
from  said  railroad  tracks  to  said  rolling  mill,  and  from 
said  rolling  mill  to  said  railroad  tracks  for  the  purpose  of 
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shipment;  and  that  said  tracks,  as  so  used,  were  necessary 
for  the  profitable  and  successful  operation  of  said  rolling 
mills. 

And  your  orator  further  shows  that  said  act  of  March  9. 
1869,  incorporating  said  North  Chicago  Rolling  Mill  Com- 
pany, also  expressly  authorized  said  company  so  organized, 
to  purchase  the  said  property  of  the  said  Chicago  EoUing 
Mill  Company  on  said  north  branch  of  said  Chicago  river; 
and  in  the  event  of  said  purchase,  said  act  also  expressly 
authorized  and  empowered  the  said  North  Chicago  EoUing 
Mill  Company  to  maintain  and  operate  the  said  railroad 
tracks  in  Wabansia  avenue  and  McHenry  street,  and  con- 
necting the  said  works  of  said  Chicago  Rolling  Mill  Com- 
pany with  the  said  tracks  of  the  Chicago  and  Northwestern 
Railway  Company  as  aforesaid. 

And  your  orator  further  represents  that  pursuant  to  its 
said  act  of  incorporation,  the  said  North  Chicago  Rolling 
Mill  Company  did,  on,  to  wit,  the  9th  day  of  March,  1869, 
purchase  all  of  the  said  property,  plant  and  rolling  mill  of 
the  said  Chicago  Rolling  Mill  Company,  and  did  own, 
operate  and  maintain  the  same  until  the  same  was  acquired 
by  your  orator  as  hereinafter  mentioned;  and  that  the  said 
North  Chicago  Rolling  Mill  Company  since  its  purchase 
from  said  Chicago  Rolling  Mill  did,  pursuant  to  the  Author- 
ity so  conferred  upon  it  in  its  said  act  of  incorporation, 
maintain  and  operate  the  said  railroad  tracks  in  said 
Wabansia  avenue  and  McHenry  street  in  connection  with 
its  said  plant,  until  said  plant  and  said  railroad  track  were 
acquired  by  your  orator  as  hereinafter  mentioned.     *    *    * 

And  your  orator  further  shows  that  ever  since  said  con- 
solidation as  aforesaid,  j^our  orator  has  owned  and  operated, 
and  still  owns  and  operates,  the  said  rolling  mill  and  other 
property  theretofore  belonging  to  said  North  Chicago  Roll- 
ing Mill  Company,  and  your  orator  has  likewise,  as  owner, 
maintained  and  operated,  and  is  now  maintaining  and  operat- 
ing in  connection  with  its  said  plant,  the  said  railroad 
tracks  in  Wabansia  avenue  and  McIIenry  street,  connecting 
the  said  rolling  mill  and   plant  with  the  said  right  of  way 
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and  railroads  of  the  said  Chicago  aod  Northwestern  Hall- 
way Company." 

All  such  allegations  were  material  and  were  admitted  by 
the  demurrer  to  be  true. 

Under  what  authority  the  railroad  tracks  in  question 
were  first  laid  in  said  streets,  and  when  so  laid,  prior  to 
March  9,  1869,  is  not  made  to  appear  by  the  bill.  Probably 
the  necessary  inference  is  that  they  were  so  laid  without 
lawful  authority,  and  that  they  had  just  then  been  first 
laid. 

But  whether  so  or  not,  is  not  materiaU 

The  main  question  is  whether  the  legislature  of  the  State 
had  the  power,  when  the  special  charter  of  the  North  Chi- 
cago Rolling  Mill  Company  was  enacted,  to  grant  the  use 
of  the  streets  in  question  for  railroad  tracks,  or  to  confirm 
the  use  thereof  already  existing,  whether  by  right  or  other- 
wise, without  reference  to  the  consent  of  the  city,  and  by 
the  act  in  question  intended  so  to  do. 

The  act  in  question  was  passed  before  the  adoption  of  the 
constitution  of  1870,  and  if  there  be  in  that  instrument  anv 
restriction  upon  the  power  of  the  General  Assembly  to  ex- 
ercise grants  of  the  use  of  city  streets,  which  did  not  exist 
in  the  old  constitution,  in  force  in  1869,  it  had  no  applica- 
tion to  the  act  under  consideration. 

The  special  charter  of  the  city  of  Chicago  which  was  in 
force  in  1869,  conferred  upon  the  city  council  the  power  to 
authorize  the  use  of  the  streets  in  the  city  by  '*  railroad  com- 
panies or  city  railway  companies  for  the  purpose  of  laying 
tracks  and  running  cars  thereon."  If  it  were  conceded  that 
the  power  to  authorize  such  companies  as  those  specified  to 
lay  and  operate  tracks  in  the  city  streets,  might  be  ex- 
tended by  implication  to  authorize  manufacturing  compa- 
nies, like  the  North  Chicago  EoUing  Mill  Company,  to  lay 
and  opei^ite  railroad  tracks  in  the  city  streets  (which  is 
doubtful),  still  no  authority  holds  that  the  mere  conferring 
of  such  power  upon  a  city  council,  operates  to  deprive  the 
State  of  its  superior  right  to  make  such  grants  unless  there 
be  some  constitutional  provision  opposed  to  it.     On  the  con- 
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trary,  the  mere  conferring  of  such  power  upon  a  city  council 
does  not  deprive  the  State  of  exercising  its  power  in  the 
premises  whenever  it  may,  through  its  legislature,  choose  to 
exert  it. 

"  As  respects  the  public  or  municipalities,  there  is,  in  the 
absence  of  special  constitutional  restriction,  no  limit  upon 
the  power  of  the  legislature  as  to  the  uses  to  which  streets 
may  be  devoted."  Dillon  on  Municipal  Corporations  (4th 
Ed.),  Sec.  657,  also  Sec.  656. 

*'  It  has  often  been  decided,  and  is  settled,  that  the  legis- 
lature had,  unless  specially  restricted  by  the  constitution, 
the  power  to  authorize  the  building  of  a  railroad  on  a  street 
or  highway,  without  the  consent  of  the  municipal  authori- 
ties."    Ibid.,  Sec.  701. 

Some  of  the  Illinois  cases  bearing  upon  the  subject,  are  : 
C.  JR.  I.  &  P.  E.  K.  Co.  v.  City  of  Joliet,  79  111.  25;  Kobert- 
son  V.  Citv  of  Eockford,  21  111.  451;  City  of  Chicago  v. 
Eumsey,  87  111.  348;  People  v.  Walsh,  96  111.  232. 

We  do  not  regard  there  can  be  any  (juestion  of  the  power 
of  the  legislature  to  grant  the  use  of  the  streets,  as  ^vas 
done  by  the  act  incorporating  the  said  North  Chicago  com- 
pany. 

But  it  is  urgently  contended  that  tjiere  was  no  legislative 
intention,  by  the  act  incorporating  the  North  Chicago  Boil- 
ing Mill  Company,  to  grant  the  right  to  use  the  streets  in 
question. 

Counsel  on  both  sides  have  argued  this  question  upon  the 
wording  of  the  particular  section  of  that  act,  instead  of 
upon  the  allegations  of  the  bill  concerning  it.  The  act  was 
a  private  one,  and  not  being  set  out  in,  or  made  a  part  of, 
the  bill,  we  can  not  permit  counsel  to  add  something  for  us 
to  consider  that  is  no  part  of  the  record.  The  allegations 
of  the  bill,  as  to  what  was  granted  by  the  act  in  question, 
leave  nothing  to  be  supplied  by  construction.  The  tracks 
are  described  by  a  definite  starting  point  and  ending,  and 
the  route  between  those  points  is  specifically  defined  as  run- 
ning over  and  along  the  two  streets  that  are  named.  There 
is  no  room  for  construction,  and  no  occasion  for  consider- 
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ing  the  rigorous  rules  that  are  applicable  to  the  construc- 
tion to  be  given  to  ambiguous  special  legislative  grants,  as 
between  the  public  and  the  grantee. 

Holding  that  the  grant,  as  alloged,  was  a  lawful  one,  no 
other  questions  need  be  considered. 

The  decree  of  the  Superior  Court  will  accordingly  be 
affirmed. 


Sweeney  Manufacturing  Company  t.  Darid  Goldberg. 

1.  Creditor's  Bua.— Pendency  of.  Can  Not  be  Pleaded  in  Bar.— The 
pendency  of  a  creditor's  bill  brought  by  one  creditor  for  the  benefit  of 
all  the  creditors  of  a  common  debtor,  can  not  be  successfully  pleaded  in 
abatement  or  in  bar  of  a  subsequent  bill  brought  by  a  different  cre<litor 
in  a  different  right,  until  after  a  decree  has  been  rendered  in  the  for- 
mer suit,  under  which  all  may  come  in  and  participate. 

2.  Equity  VRiLifriCK— Consolidation  of  Suits.— -Where  creditors'  bills 
by  different  creditors  are  pending  against  the  same  common  debtor,  the 
court  may,  upon  a  proper  motion,  consolidate  them. 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Reversed  and  remanded.  Opinion  £led 
November  5,  18C6. 

IIawley,  Peouty  &  SciiMiiT,  attorneys  for  appellant. 
No  appearance  for  appellee. 

Mr.  Presiding  JubTicB  Stiepabd  delivered  the  opin- 
ion OF  THE  Court. 

The  appellant  and  the  Grey  Iron  Manufacturing  Com- 
pany, judgment  creditors  of  the  appellee,  filed  their  cred- 
itor's bill  against  appellee  and  others,  on  September  1, 1894, 
praying,  among  other  things,  for  an  injunction  and  for  the 
appointment  of  a  receiver. 

To  such  bill  the  appellee  pleaded,  bj'^  his  verified  plea, 
that  on  July  28,  ISOi,  there  was  filed  in  the  same  court,  by 
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the  New  York  Stamping  Company,  another  judgment  cred- 
itor of  the  appellee,  a  creditor's  bill  against  appellee  and  the 
other  defendants  herein,  wherein  were  made  substantially 
the  same  allegations  as  were  contained  in  the  bill  of  ap- 
pellant, and  whereby  the  same  relief  was  sought,  and  that 
said  bill  of  the  New  York  Stamping  Company  was  filed  for 
the  benefit  of  all  creditors  of  the  appellee  who  should  join 
therein,  and  that  other  creditors  of  appellee  had  intervened 
therein  b\r  petition  in  the  nature  of  a  creditor's  bill. 

The  plea  was,  by  the  Superior  Court,  held  to  be  sufficient, 
and  the  bill  dismissed  as  to  the  appellee. 

From  such  decree  of  dismissal  this  appeal  is  prosecuted, 
and  the  only  question  we  need  consider  is,  was  the  plea  good 
and  sufficient. 

The  appellee  has  filed  no  brief  in  this  court,  and  we  are 
left  without  aid  to  find  justification,  if  any  exists,  for  the 
decree. 

The  general  rule  is,  that  the  pendency  of  a  creditor's  bill 
brouorht  bv  one  creditor  in  behalf  of  all  creditors  of  the 
common  debtor,  can  not  be  successfully  pleaded  in  abate- 
ment or  in  bar  of  a  subsequent  bill  brought  by  a  different 
creditor  in  a  different  right,  until  after  decree  has  been  ren- 
dered in  the  former  suit,  under  which  all  may  come  in  and 
participate.  1  Daniell's  Ch.  PI.  and  Pr.,  635  and  704;  Macey 
V.  Childress,  2  Tenn.  Ch.  23;  Moore  v.  Holt,  3  Tenn.  Ch. 
141;  Innes  v.  Lansing,  7  Paige  Ch.  583;  Rogers  v.  King,  8 
Paige  Ch.  21(J. 

Probably,  if  the  appellee  wishes  to  avoid  the  trouble  and 
expense  of  making  separate  defenses  to  this  suit  and  that  of 
the  New  York  Stamping  Company,  the  court  in  which  those 
cases  were  brought  would,  upon  motion,  consolidate  them. 
Russell  V.  Chicago  Trust  and  Savings  Bank,  139  111.  538. 

But  we  know  of  no  authority  which  justifies  the  dis- 
missal of  this  suit  under  a  plea  of  the  other  former  suit 
pending. 

The  decree  is  therefore  reversed  and  the  cause  remanded. 
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Pick^  Bloch  &  Joel  t.  Albert  Ellingor. 

1.  Corporations— Accommodation /ndar«emenf«—C7/fra  Vires. — An 
acoommodation  indorsement  of  a  promissory  note  is  not  within  the 
scope  of  corporate  business. 

2.  Promissory  Notes— Parc/Mwcrs  in  Oood  Faith.— A,  purchaser  in 
good  faith  of  a  promissory  note,  indorsed  by  a  corporation,  may  recover, 
but  not  if  he  has  knowledge  that  such  indorsement  was  made  as  an  ac- 
commodation. 

Assnmpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  November  6,  1896. 

Frank  Schoenfeld  and  McCartney  &  Giddings,  attorneys 
for  appellants. 

Zach  Hofheimeb,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

About  January  18,  1895,  Albert  Silberberg,  president  of 
the  Albert  Silberberg  Dry  Goods  Companj^  of  Fort  Smith, 
in  Arkansas,  brought  to  the  appellee,  who  had  before  had 
dealings  with  the  company,  four  promissory  notes,  each  for 
the  sum  of  $325,  made  by  a  firm  named  Morgan  &  Thomp- 
son, of  Tallaqua,  in  the  Indian  Territory,  and  payable  to 
the  comi)any.  Silberberg  wanted  the  appellee  to  buy  the 
notes. 

The  appellee  said  he  did  not  know  the  makers,  and  Sil- 
berberg said  he  would  get  the  notes  indorsed.  Then  Sil- 
berberg went  to  the  appellant — which  is  a  corporation — 
and  the  notes  were  indorsed,  "  Pay  to  the  order  of  Baer, 
Bloch  &  Joel."  "Baer,  Bloch  &  Joel."  "Pick,  Bloch  & 
Joel."  The  last  indorsement  was  written  by  the  secretary 
and  treasurer  of  Pick,  Bloch  &  Joel. 

Then  Silberberg  carried  the  notes  back  to  the  appellee, 
who  bought  them,  discounting  seven  per  cent  per  annum, 
and  gave  his  check  to  Silberberg,  payable  to  the  order  of 
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Albert  Silberberg  Dry  Goods  Co.,  for  $1,000.  That  check 
Silberberg,  in  the  name  of  his  company,  indorsed  to  the  ap- 
pellant, which  by  its  president,  as  well  as  the  secretary  and 
treasurer,  gave  to  Silberberg  a  check  paj'^able  to  his  com- 
pany for  the  same  amount. 

Thus  it  is  seen  that  the  appellant  had  no  business  connec- 
tion with,  but  was  a  mere  accommodation  indorser  of,  the 
notes. 

It  indorsed  only  for  the  accommodation  of  Silberberg,  or 
his  company.  This  suit  is  to  recover  upon  that  indorse- 
ment. Now,  such  accommodation  is  not  within  the  scope 
of  corporate  business.     1  Morawetz  Corp.,  Sec.  423. 

Yet  if  the  appellee  were  a  purchaser  of  the  notes  in  good 
faith,  he  may  recover.  Monument  Nat.  Bk.  v.  Globe 
Works,  101  Mass.  57;  Lampson  v.  111.  Tr.  &  Sav.  Bk.,  62  III. 
App.  371. 

But  ignorance  of  the  law  is  no  element  of  good  faith.  If 
he  had  notice  of  the  facts,  he  must  take  notice  of  the  legal 
consequence. 

The  notes  when  first  shown  to  the  appellee  were  in  the 
hand  of  Silberberg  and  prima  facie  the  property  of  his 
company. 

When  he  brought  them  back,  that  condition  was  not 
changed,  except  by  the  indorsements  which  the  appellee 
must  have  believed  had  been  put  there  only  in  fulfillment 
of  the  undertaking  of  Silberberg  to  get  the  notes  indorsed, 
and  not  as  the  result  of  any  business  transactions,  else  the 
notes  would  have  changed  hands — not  remained  with  Sil- 
berberg. 

.  The  appellee  was  not  entitled  to  recover,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Benjamin  Mossier  et  al.  y.  Henry  Jacobs  et  al. 

1.  Trade  Marks— Jn/Hngfemcni  oA— Fair  competition  in  business  is 
legitimate,  and  promotes  the  public  good,  but  an  unfair  appropriation  of 
another's  business  by  using  his  name  or  an  imitation  thereof,  calcu- 
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lated  to  deceive  the  public,  is  not  permissible  and  will  be  enjoined  in 
equity. 

2.  Same— TViiVtr;*  to  be  Considered, — A  court  of  equity  is  not  bound  to 
iiltei  fere  where  ordinary  attention  will  enable  a  purchaser  to  discriminate 
between  the  trade-marks  used  on  goods  manufactured  by  different  par- 
ties; nevertheless  the  character  of  the  article,  tiie  use  to  which  it  is  put, 
and  the  kind  of  people  who  are  likely  t3  a^k  for  it,  a?  well  as  the  manner 
ia  which  it  is  probable  it  will  be  ordered,  must  not  be  lost  sight  of. 

3.  Same—**  Six  Little  Tailura."— The  court  regards  the  words  **  Six 
Big  Tailors  "  as  so  similar  to  the  name  of  **  Six  Little  Tailors  "  that  they 
are  calculated  to  dt^ceive  the  unwary;  confusion  is  likely  to  arise 
therefrom,  and  purchasers  entrapped  into  buying  what  they  did  not  in- 
tend to  buy  of  appellants  when  intending  to  buy  of  appellee. 

4.  Maxims  in  Equity—*'  Clean  Hands."— The  maxim  that  one  must 
come  into  equity  with  cle^n  hands  is  confined  to  misconduct  In  regard 
to,  or  at  all  events  connected  with,  the  matter  in  litigation,  so  that  it 
has  in  some  measure  aftect^Kl  the  equitable  relations  subsisting  between 
the  two  parties,  and  arising  out  of  the  transaction;  it  does  not  extend  to 
any  misconduct,  however  gi'oss,  which  is  unconnected  with  the  matter 
in  litigation,  and  with  which  the  opposite  party  has  no  concern. 

Iiijnnction,  to  restrain  the  use  of  a  trade  name.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  tiled 
November  5,  1896. 

Charlton  &  Copeland,  attorneys  for  appellants. 

L.  D.  CoNDEE  and  Louis  Boisot,  Jr.,  attorneys  for 
appellees. 

The  bill  of  complaint  of  the  appellees  alleges  that  they 
have  been  engaged  in  the  tailoring  business  in  the  State  of 
New  York  and  advertising  the  same  under  the  style  of  "  Six 
Little  Tailors,"  for  the  last  past  fifteen  }•  ears,  and  that  dur- 
ing a  greater  portion  of  said  time  they  have  had  branch 
stores  in  several  of  the  eastern  cities,  and  that  as  recently  as 
the  month  of  March  of  this  year  they  opened  a  branch 
store  under  the  same  name  in  the  city  of  Chicago,  AvhicU 
name  of  "Six  Little  Tailors,"  they  allege,  constitutes  their 
trade-mark  and  trade  name. 

They  also  allege,  among  other  things,  that.the  appellants, 
some  time  in  the  month  of  February  of  this  year,  opened  a 
tailoring  establishment  at  No.  357-359  State  street,  under 
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the  firm  name  and  style  of  the  "  Six  Big  Tailors,"  which 
style  of  name  appellees  allege  and  claim  to  be  an  infringe- 
ment upon  the  name  adopted  by  them,  to  wit,  "Six  Little 
Tailors." 

The  appellants,  in  their  answer  to  the  appellees'  bill  of 
complaint,  among  other  things,  allege  that  the  court  below 
had  no  jurisdiction  over  the  subject-matter  involved  in  this 
litigation,  and  deny  that  the  appellees  had,  or  could  have, 
any  property  right  or  trade-mark  in  the  words  "  Six  Little 
Tailors; "  they  also  claim  and  allege  in  their  said  answer 
that  the  use  of  the  words  "  Six  Big  Tailors,"  in  no  manner 
infringes  upon  the  words  "  Six  Little  Tailors; "  and  insist 
that  they,  the  appellants,  have  the  right  to  use  the  words 
"  Six  Big  Tailors  "  as  their  trade  name. 

The  evidence  of  complainants  shows  that  in  November, 
1895,  they  first  took  preliminary  steps  looking  toward  the 
establishment  of  a  branch  store  in  Chicago  under  the  style  of 
"  Six  Little  Tailors; "  that  they  advertised  in  the  way  of 
posters,  circulars  and  newspapers  prior  to  their  opening  of 
their  store  in  March,  1896,  and  spent  some  money  in  that 
direction;  also  shows  that  prior  to  that  time,  and  for  a  pe- 
riod probably  of  fifteen  years,  they  had  two  stores  in  ^ew 
York  City,  one  in  Buffalo,  one  in  Philadelphia,  one  in  Bos- 
ton, one  in  Washington,  one  in  Pittsburg  and  one  in  Cleve- 
land, all  of  which  were  carried  on  under  the  style  of  "  Six 
Little  Tailors; "  they  also  testify  that  they  had  copyrighted 
some  ten  years  ago  photographs  of  the  six  Jacobs  brothers, 
which  were  placed  on  their  business  cards  and  other  adver- 
tising under  the  title  of  "  Six  Little  Tailors; "  and  that  they 
used  the  words  "  Six  Little  Tailors,"  in  every  way  they 
possibly  could  in  the  way  of  advertising;  that  they  had  re- 
ceived mail  orders  from  various  parts  of  the  United  States 
and  Europe,  and  many  from  the  city  of  Chicago,  for  suits 
of  clothes.  In  the  deposition  of  Mr.  Jacobs  many  exhibits 
are  made  of  the  style  of  advertising  in  newspapers,  postei's 
and  also  copies  of  letters  and  envelopes  received  from  various 
portions  of  the  country  making  inquiries  about  suits,  etc. 
He  also  testifies  that  the  firm  of  '^Six  Little  Tailors," 
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is  composed  of  six  Jacobs  brothers,  who  are  a  little  below 
the  medium  size  in  stature,  and  that  therefore  the  title  ''  Six 
Little  Tailors,"  is  consistent  with  the  makeup  of  their  firm. 

On  the  other  hand,  the  appellant,  Benjamin  S.  Mossier, 
testifies  that  appellants  opened  their  place  of  business  as 
"  Six  Big  Tailors,"  at  357-359  State  street  some  time  in  the 
month  of  February,  and  that  there  are  six  brothers  in  their 
family,  all  of  whom  are  above  the  medium  size  in  stature, 
and  that  the  two  appellants  (brothers)  had,  before  the  open- 
ing of  their  establishment  on  State  street  as  "Six  Big 
Tailors,"  obtained  the  consent  of  the  other  four  brothers  to 
use  that  name. 

There  is  no  proof  that  any  person  had  been  misled  or 
deceived  by  reason  of  the  similarity  of  the  names  used  by 
appellants  and  appellees. 

A  decree  was  entered  restraining  the  defendants,  their 
employes,  agents,  etc.,  from  using  by  signs,  cards,  letter- 
heads, or  otherwise,  in  advertising  the  business  of  making 
and  selling  clothing,  the  style  and  words  "  Six  Big  Tailors," 
or  any  other  words  in  imitation  of  complainants'  said  trade 
name,  or  resembling  the  same. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  to  restrain  the  use  of  the  words  "  Six 
Big  Tailors"  in  such  a  way  as  to  infringe  upon  the  rights 
of  the  complainants  under  their  trade  name  of  "  Six  Little 
Tailors." 

No  person  is  entitled  to  represent  his  wares  as  being  the 
goods  of  another  man,  or  articles  of  his  manufacture  as  hav- 
ing been  made  by  another,  and  no  person  is  by  the  law  per- 
mitted to  use  any  mark,  sign,  symbol,  name,  device  or  other 
means,  whereby  he  makes  a  false  representation,  or  deceives 
as  to  his  own  goods,  or  as  to  the  goods  of  another,  or 
Avhereby,  without  himself  making  a  false  representation  to 
a  buyer  who  purchases  from  him,  he  enables  such  buyer  to 
tell  a  lie  or  to  make  an  untrue  representation  to  somebody 
else  who  is  the  ultimate  customer.    Nor  is  it  a  defense  to 
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an  action,  the  gist  of  which  is  a  charge  of  deception,  to 
reply  that  the  words  uttered  by  the  defendant  were  the  lit- 
eral truth,  for  the  truth  may  be  stated  in  a  way  lilvely  to, 
and  that  does,  deceive.  What  is  required  is,  that  a  party 
shall  not  conduct  his  business  so  that  by  what  he  says  or 
does,  he  deceives  customers  to  their  injury,  or  to  that  of  a 
competitor. 

A  man  may  not  use  his  own  name  for  the  purpose  of 
deception,  and  such  fraudulent  use  will  be  enjoined.  Fair 
competition  in  business  is  legitimate  and  promotes  the  pub- 
lic good,  but  an  unfair  appropriation  of  another's  business 
by  using  his  name  or  trade  mark,  or  an  imitation  thereof 
calculated  to  deceive  the  public,  is  not  permissible  and  will 
be  enjoined  by  a  court  of  equity.  Hazelton  Boiler  Co.  v. 
Hazelton  Tripod  Boiler  Co.,  40  111.  App.  430;  Same,  142  111. 
509;  Eeddaway  v.  Banhan,  House  of  Lords,  opinion  filed 
March  26,  1890;  Celluloid  Co.  v.  Cellonite  Co.,  32  Fed. 
Eep.  97. 

While  the  court  is  not  bound  to  interfere  where  ordinary 
attention  will  enable  the  purchasers  to  discriminate  between 
the  trade-marks  used  on  the  goods  manufactured  by  differ- 
ent parties,  nevertheless,  the  character  of  the  article,  the 
use  to  which  it  is  put,  and  the  kind  of  people  who  are 
likely  to  ask  for  it,  as  well  as  the  manner  in  which  it  is 
probable  it  will  be  ordered,,  must  not  be  lost  sight  of.  Pop- 
ham  V.  Cole,  66  N.  Y.  69;  23  Am.  Eep.  22,  and  cases  there 
cited;  Morgan's  Sons  v.  Troxell,  89  N.  Y.  292;  42  Am.  Eep. 
'294;  Manufacturing  Co.  v.  Trainer,  101  U.  S.  51;  Ball  v. 
Siegel,  116  111.  137;  Eeed  v.  Eichardson,  45  L.  T.  (N.  S.)  54: 
Beard  v.  Turner,  13  Id.  746;  Leidesdorf  v.  Flint,  7  N.  W. 
Rep.  174;  Eggers  v.  Ilink,  63  Cal.  445;  Morgan's  Sons  Co. 
V.  Troxell,  23  Hun,  932;  Ewing  v.  Johnston,  L.  E.  18,  Ch. 
Div.  612;  Apollinaris  Co.  v.  Scherer,  27  Fed.  Eep.  22;  N. 
K.  Fairbank  Co.  v.  Swift  &  Co.,  64  111.  App.  477. 

We  regard  the  words  "  Six  Big  Tailors  "  as  so  similar  to 
the  complainants'  trade  name  of  "  Six  Little  Tailors '!  that 
it  is  calculated  to  deceive  the  unwary;  that  confusion  is 
likely  to  arise  therefrom,  and  thus  that  it  is  probable  pur- 
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chasers  may  be  entrapped  into  buying  what  they  did  not 
intend;  that  is,  goods  of  appellants,  when  intending  to  buy 
of  complainants. 

We  can  hardly  think,  in  view  of  the  testimony,  that  ap- 
pellants chose  the  name  "  Six  Big  Tailors "  without  first 
considering  the  publicity  and  value  which  complainants^ 
trade  name  had  acquired,  and  with  the  thought  that  by  the 
adoption  of  a  very  similar  name  they  could  avail  themselves 
of  the  reputation  of  a  rival.  We  are  the  more  inclined  to 
this  view  because  of  the  fact  that  while  the  complainants' 
firm  is  composed  of  six  tailors,  appellants'  is  made  up  of 
two  only.  Appellants  appear  to  have  been  guilty  of  unfair 
competition  in  business. 

While  it  does  not  appear  that  thus  far  any  one  has  been 
deceived,  we  do  not  think  that  complainants  are  obliged  to 
w^ait  until  injury  has  actually  occurred;  it  is  sufiScient  that 
it  is  probable  customers  would  be  misled. 

The  tendency  to  abbreviate  is  such  that  nearly  all  firms 
and  corporations  are  ordinarily  spoken  of,  and  their  names 
remembered  by,  a  portion  only  of  their  true  title. 

Complainants'  name  is  quite  likely  to  be  carried  in  mind 
as  six  tailors. 

Even  if  appellants'  firm  were  composed  of  six  "big" 
tailors  it  would  have  no  right  to  publish  such  fact  for  the 
purpose  of  the  deception  of  the  public  and  injury  to  com- 
plainants. Van  Auken  Co.  v.  Van  Auken  Steam  Specialty 
Co.,  57  111.  App.  240. 

Appellants  insist  that  some  of  the  advertisements  put 
forth  by  complainants  are  manifestly  untrue,  and  thht  there- 
fore they  should  be  denied  relief,  invoking  the  maxim,  *'  he 
who  comes  into  equity  must  come  with  clean  hands."  It 
does  not  appear  that  the  advertisements  mentioned  had  or 
have  any  connection  with  appellants  or  their  business,  or 
the  controversy  with  complainants. 

The  maxim,  behind  which  appellants  seek  to  shield  them- 
selves, considered  as  a  general  rule  controlling  the  adminis- 
tration of  equitable  relief  in  particular  controversies,  is  con- 
fined to  misconduct  in  regard  to,  or  at  all  events  connected 
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Avith,  the  matter  in  litigation,  so  that  it  has  in  some  meas- 
ure affected  the  equitable  relations  subsisting  between  the 
two  parties,  and  arising  out  of  the  transaction;  it  does  not 
extend  to  any  misconduct,  however  gross,  which  is  uncon- 
nected with  the  matter  in  litigation,  and  with  which  the 
opposite  party  has  no  concern.  When  a  court  of  equity  is 
appealed  to  for  relief  it  will  not  go  outside  of  the  subject- 
matter  of  the  controversy,  and  make  its  interference  to  de- 
pend upon  the  character  and  conduct  of  the  moving  party, 
in  no  way  affecting  the  equitable  right  which  he  asserts 
asrainst  the  defendant,  or  the  relief  which  he  demands. 
Pomeroy's  Equity  Jurisprudence,  Sec.  399. 

There  is  said  to  have  been  a  suit  upon  a  promissory  note, 
in  which  the  defendants'  counsel,  in  addressing  the  jurors, 
told  them  that  the  plaintiff  ought  not  to  recover  because  he 
was  a  horse  thief;  at  this  point  the  court  interfered,  refus- 
ing to  permit  such  argument  to  be  made. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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1.  Public  FOLtCY^Recovery  of  Rewards,— There  is  nothing  in  the 
position  that  a  person  holds  with  a  railroad  company  to  look  after  crimes 
and  matters  connected  civilly  and  criminally  with  the  company,  which 
makes  it  against  public  policy  for  him  to  recover  a  reward  for  the  arrest 
of  a  criminal. 

2.  EvroENCB —Ojfer  of  Rewards. — Where  a  circular  is  issued  with  the 
knowledge  and  approval  of  a  bank  for  the  arrest  of  a  thief,  evidence  of 
such  facts  is  sufficient  to  show  a  promise  by  the  bank. 

Assnmpsit,  for  a  reward.  Appeal  from  the  Criminal  Court  of  Cook 
County;  the  Hon.  Frank  Adams,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  October  22, 1896. 

Ira  L.  Jones  and  W.  I.  Culver,  attorneys  for  appellant. 

One  who  offers  a  reward  has  a  right  to  prescribe  what- 
ever terms  he  may  see  fit,  and  these  terras  must  be  complied 
with  before  any  contract  arises  between  him  and  the  claun- 
ant.  Amis  v.  Conner  et  al.,  43  Ark.  337;  Loring  et  al.  v. 
City  of  Boston,  7  Metcalf  (Mass.),  409. 

Vot.  LXVI  37 
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G.  W.  &  J.  T.  Kr£tzingeb,  attorneys  for  appellee. 

Mr.  JusnoK  Gary  delivered  the  opinion  of  the  Court. 

One  Phillip  M.  Scheig  was  paying  teller  of  the  bank; 
stole  about  $123,000  and  absconded.  The  president  of  the 
bank  was  then  returning  from  Europe — went  to  Minne- 
apolis, and  about  six  weeks  afterward  went  to  Oakdale. 
Tennessee,  he  and  his  companions  carrying  many  copies  of 
a  circular  as  follows: 

**  $500.00  Reward. — Wanted,  for  grand  larceny,  Phillip 
M.  Scheig,  late  paying  teller  of  the  Bank  of  Minneapolis, 
Minneapolis,  Minn.,  U.  S.  A.  For  information  leading  to 
his  arrest  and  delivery  to  police  authorities  of  Minneapolis 
the  above  reward  will  be  paid  by  the  bank." 

The  residue  of  the  circular  was  descriptive  of  Scheig,  and  it 
was  signed  *'  V.  M.  Smith,  Supt.  of  Police,  Minneapolis, 
Minn." 

As  a  witness,  the  president  testified  that  he  took  it  for 
granted  that  the  bank  authorized  the  issue  of  that  circular. 

There  is  no  evidence  that  the  appellee  was  an  olHcer  of 
the  law,  but  he  was  in  the  service  of  a  railroad,  "  to  look 
after  crimes,  stealages,  obstructions,  and  stone  throwing, 
and  anything  connected  civilly  and  criminally  with  the 
railroad."  That  the  appellee  gave  to  the  president  of  the 
bank,  information  leading  to  the  arrest  and  delivery  of 
Scheig  to  the  police  authorities  of  Minneapolis,  is  suflSciently 
proved,  though  upon  the  testimony  of  the  witnesses  for  the 
bank,  the  appellee  might  have  displayed  greater  alacritj'. 
He  sued  for  the  reward  and  recovered. 

There  was  nothing  in  the  position  that  the  appellee  held 
with  the  railroad  that  made  it  against  public  policy  for  him 
to  receive  the  reward,  and  the  evidence  is  enough  to  justify 
the  inference  that  the  circular  was  issued  with  the  knowl- 
edge and  approval  of  the  bank;  if  so,  it  was  a  promise  by 
the  bank  to  pay  the  reward. 

Upon  the  whole  case  no  error  was  committed,  and  the 
judgment  is  affirmed. 
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1.  Deobses — Upon  Conflicting  Evidence. — The  rule  which  grants  a 
strong  preeomption  to  the  correctness  of  a  decree  made  U]x>n  conflicting 
evidence,  requires  that  such  decrees  shall  not  be  disturbed  for  anything 
less  than  error  in  law  or  in  fact. 

Bill  for  DlTorce. — Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Elbridob  Hanect,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  November  5,  1896. 

MoBEs,  Pam  &  Kennedy,  attorneys  for  plaintiff  in  error. 
ZoLOTKOFF  &  ZoLiNB,  attomeys  for  defendant  in  error. 

Ms.  Pbebidino  Justice  Shepabd  deliyebed  the  opinion  of 
THE  Court. 

This  suit  is  prosecuted  to  reverse  a  decree  of  divorce, 
granted  to  the  husband  for  alleged  acts  of  extreme  and  re- 
peated cruelty,  committed  upon  him  by  the  wife.  The  de- 
cree found  the  material  facts  charged  by  the  bill  to  be  true, 
and  that  the  wife  had  been  guilty  of  extreme  and  repeated 
cruelty  toward  the  husband,  as  charged  by  the  bill,  but 
made  no  specific  findings  of  particular  acts. 

The  special  acts  of  cruelty  charged  are  summarized  in 
the  brief  of  plaintiff  in  error,  as  follows : 

"  1.  The  throwing  of  a  chair  in  January,  1886,  on  Mr.  D., 
inflicting  serious  injury  on  his  side. 

2.  The  drawing  of  a  knife  upon  him  in  the  fall  of  1888, 
without  injury  to  him. 

3.  The  throwing  of  an  iron  stove  cover  at  him,  striking 
his  head,  and  inflicting  serious  injury,  in  April,  1891. 

4.  The  use  of  violent  and  abusive  language,  and  threats, 
in  August,  1894,  and  other  times  previous  thereto. 

5.  Striking  Mr.  D.  with  an  ornament  stone,  in  April, 
1895,  and  throwing  chairs  and  cuspidor  at  him,  inflicting 
two  wounds  on  his  head.  That  he  was  under  the  care  of  a 
physician,  and  compelled  to  undergo  an  operation." 
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The  answer  of  the  wife  denied  every  charge,  and  alleged 
outrageous  maltreatment  of  her  by  the  husband,  and  as  to 
his  last  charge  of  cruelty  in  April,  1895,  she  claims  that  he 
came  home  drunk,  severely  beat  her,  and  that  while  intox- 
icated he  fell  and  sustained  injuries  upon  his  head;  that  he 
insisted  that  he  did  not  like  married  life,  and  requested  her  to 
consent  to  a  divorce,  and  that  in  case  she  refused,  he  would 
get  one  if  he  had  "  to  buy  enough  witnesses "  to  get  it; 
that  he  repeatedly  offered  her  money  for  her  consent  to  a 
collusive  decree. 

More  than  a  dozen  witnesses,  about  equally  divided  be- 
tween the  parties,  testified,  and  their  testimony  occupies 
167  typewritten  pages  in  the  record,  and  constitutes  a  case 
of  irreconcilable  conflict  in  the  evidence  upon  most  of  the 
material  points. 

Very  few  questions  of  law  are  raised,  and  none  of  them 
are  of  a  character  constituting  injurious  error. 

We  are  urged,  however,  with  much  persuasiveness,  by  the 
accomplished  counsel  for  the  plain tiif  in  error,  and  espe- 
cially so  by  his  oral  argument  when  the  case  was  taken,  to 
reverse  the  decree,  because  the  evidence  on  the  part  of  the 
defendant  in  error  is  unnatural  and  incredible,  when  viewed 
in  the  light  of  the  situation  and  relative  physical  strength 
of  the  parties,  and  because,  when  viewed  together,  even  if 
what  is  charged  were  true,  such  allegations  do  not  amount 
to  extreme  and  repeated  cruelty  when  charged  by  a  husband 
against  a  wife. 

We  are  not  insensible  to  the  appeal  of  a  woman,  who, 
with  no  strict  property  rights  involved,  shall,  out  of  the  ne- 
cessities of  her  poverty,  engage  eminent  counsel  and  incur 
heavy  expense  in  making  her  defense  below,  and  in  prose- 
cuting error  from  a  decree,  the  eflFect  of  which  is  to  deprive 
her,  regardless  of  his  unworthiness,  of  the  legal  and  moral 
right  to  enjoy  the  comfort  and  society  of  the  husband  of 
her  choice. 

But  however  we  may  be  affected  by  such  considerations, 
and  although  we  might  have  come  to  a  different  conclusion 
upon  the  merits  of  the  case  had  we  heard  the  cause  origin- 
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ally  J  we  feel  bound  by  the  stubborn  rule  that  grants  a  strong 
presumption  to  the  correctness  of  a  decree  made  upon  con- 
flicting evidence,  and  that  requires  that  such  decrees  shall 
not  be  disturbed  foi*  anything  less  than  clear  error  in  law  or 
in  fact. 

The  chancellor  saw  and  heard  all  the  witnesses,  including 
both  parties,  and  his  opportunities  for  judging  of  the  truth- 
fulness of  some  and  of  the  falsity  or  unreliability  of  others, 
were,  according  to  authority,  superior  to  any  that  we  possess 
upon  the  reading  of  unaccentuated  cold  print,  and  his  con- 
clusions must,  for  anything  we  can  discover  in  the  record, 
prevail. 

It  is  assigned  as  a  cross-error  that  the  decree  awards  one 
hundred  and  seventy-five  dollars  to  be  paid  by  the  husband 
as  solicitors'  fees  to  the  wife's  solicitors. 

The  award  wa3  presumptively  for  fees  earned  in  the  past 
for  making  the  defense  by  the  wife,  and  we  know  of  no 
rule,  and  have  been  cited  to  none,  that  makes  a  reservation 
of  fees  for  past  services  until  the  close  of  the  case,  error  in 
itself.  The  hearing  occupied  three  days,  and  considering 
the  proved  means  of  defendant  in  error,  we  regard  the 
award  as  a  reasonable  one. 

The  decree  will  have  to  be  affirmed,  and  it  is  so  ordered. 


I.  H.  Sehoen  et  al.  v.  Solomon  Herzog. 

1.  TRAOncit— Approval  of  Appeal  Bond«.— When  an  appeal  is  taken 
from  an  interlocutory  order  granting  an  injunction  the  appeal  bond 
must  be  approved  by  the  clerk  of  the  court  from  which  the  appeal  is 
taken. 

Bill  for  an  Injanetion.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Jom?  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Appeal  dismissed.  Opinion  filed  Novem- 
ber 19, 1896. 

Wing,  Ohadbournb  &  Leach,  attorneys  for  appellants. 
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James  J.  Hooh,  attorney  for  appellee. 

Mr,  Justiob  Gaby  dblitebed  the  opinion  of  the  Coubt* 

This  is  an  appeal  from  an  interlocutory  order  granting 
an  injunction. 

This  court  has  no  jurisdiction  of  the  appeal. 

The  appeal  bond  is  not  approved  by  the  clerk  of  the  Cir- 
cuit Court,  as  the  statute  requires. 

If  not  approved  by  him,  it  matters  not  who  else  ap- 
proved it. 

No  judge,  from  the  chief  justice  of  the  Supreme  Court 
down,  can  take  his  place  in  such  act,  any  more  than  issue 
the  process  of  the  Circuit  Court,  which  the  law  requires  to 
be  signed  by  the  clerk. 

The  matter  is  considered  at  length  in  AUes  Plumbing 
Company  v.  AUes,  No.  6443  this  term,  filed  November  5, 
1896. 

The  appellant  must  wait  until  a  final  decree,  when,  if  he 
thinks  that  injustice  is  done  him,  he  will  have  his  remedy. 

The  appeal  is  dismissed. 


Frank  Adamski  v.  John  Wieczorek. 

1.  Decrees —  What  are  Final. — When  a  decree  flnaUy  decidee  and  di s 
poses  of  the  whole  merits  of  the  controversy  and  reserves  no  questions 
or  requires  no  further  directions  for  the  future  judgment  of  the  court  as 
between  the  parties  and  over  the  subject-matter,  it  is  a  final  decree. 

2.  Same — What  are  Interlocutory. — A  decree  in  which  the  party 
in  whose  favor  it  is  made  can  not  obtain  the  benefit  thereof  without  fur- 
ther hearing  before  the  court,  is  interlocutoiy. 

8.  Error— Do68  Not  Lie  to  Reverse  an  Interlocutory  Decree.— A  writ 
of  error  does  not  lie  to  reverse  an  interlocutoiy  decree. 

Bill  of  Review. — Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  tlie 
October  term,  1890.  Writ  of  error  dismissed.  Opinion  filed  November 
19, 1896. 

Statement  of  the  Case. 

This  was  a  bill  of  review  filed  February  18,  1892,  by 
Wieczorek  against  said  Adamski  and  one  Jalowski  and  wife. 
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The  two  latter  do  not  seem  to  have  been  served.  The  bill 
of  review  sought  to  vacate  a  decree  entered  July  16,  1890, 
in  the  Superior  Court,  wherein  said  "Wieczorek  was  plaintiff 
and  said  Adamski  defendant.  Wieczorek  and  Jalowski 
having  made  a  warranty  deed  to  Adamski  of  lots  51  and 
53,  in  block  31,  of  S.  19,  T.  39  K,  R.  14,  Chicago,  Illinois; 
on  August  5,  1890,  Wieczorek  filed  the  original  bill  against 
Adamski,  claiming  this  deed  to  be  a  mortgage  to  secure  the 
payment  of  $3,300  and  interest.  Adamski  answered,  deny- 
ing the  allegations  of  this  bill.  The  case  was  referred  to  a 
master,  the  evidence  of  the  various  parties  taken,  and  the 
master  reported,  finding  that  the  deed  from  Wieczorek  and 
Jalowski  and  wives  to  Adamski  was  not  a  mortgage,  but 
convey^ed  the  title  in  fee  simple  to  the  property  in  question. 
On  June  2,  1891,  a  decree  was  entered  confirming  the  mas- 
ter's report  and  dismissing  the  complainant's  bill  for  want 
of  equity  at  plaintiff's  cost.  The  bill  of  review  sought  to 
set  aside  this  decree  for  alleged  fraud. 

Edward  J.  Walsh  and  Elmer  E.  Parks,  attorneys  for 
plaintiff  in  error. 

A.  G.  Anderson  and  F.  W.  Proudfoot,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  decree  to  reverse  which  the  writ  was  sued  out  in  this 
court,  is  as  follows: 

"This  cause  having  come  on  to  be  heard  upon  the  bill  of 
review  and  the  amendment  thereto  of  complainant,  and  the 
answer  of  the  defendant  thereto  and  the  replication  of  the 
complainant  to  such  answer,  and  the  court  having  heard  the 
testimony  introduced  in  open  court  and  the  arguments  of 
the  counsel  for  the  respective  parties,  and  being  fully  ad- 
vised in  the  premises,  doth  find  that  all  the  allegations  in 
said  complainant's  bill  are  true. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
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decree  entered  on  the  2d  day  of  June,  1891,  in  the  original 
suit  of  John  Wieczorek  v.  Frank  Adamski,  lately  pending 
in  this  court,  numbered  128,446,  and  all  the  proceedings  had 
therein,  be  set  aside,  and  that  the  said  complainant  be 
granted  a  rehearing  in  said  suit." 

The  above  is  not  a  final  decree.  When  a  decree  finally 
decides  and  disposes  of  the  whole  merits  of  the  contro- 
versy, and  reserves  no  questions,  or  requires  no  further  di- 
rections for  the  future  judgment  of  the  court  as  between 
the  parties  and  over  the  same  subject-matter,  it  is  a  final 
decree.  Mills  v.  Iloag,  7  Paige  Ch.  K.  18;  Kane  v.  Whit- 
tick,  8  Wend.  219;  Daniell's  Ch.  PL  &  Pr.  993;  Puterbaugh's 
Ch.  PI.  &  Pr.  (3d  Ed.)  page  250;  Gardner  v.  Dwelling  House 
Ins.  Co.,  44  111.  App.  156. 

A  decree  in  which  the  party  in  whose  favor  it  is  made 
can  not  obtain  the  benefit  thereof  without  further  hearing 
before  the  court,  is  interlocutory.  Johnson  v.  Everett,  9 
Paige  Ch.  E.  636. 

The  original  bill  of  the  defendant  in  error,  with  the  an- 
swers thereto,  is  now  before  the  court;  upon  it  the  com- 
plainant therein  is  entitled  to  and  requires  a  hearing; 
without  such  hearing,  the  decree  to  reverse  which  this  suit 
is  prosecuted,  will  be  of  no  benefit  to  him. 

That  decree  being  interlocutory  only,  a  writ  of  error  to 
reverse  the  same  does  not  lie.  The  writ  is  therefore  dis- 
missed. 


James    Pease,  Sheriff,   v.  The  People  ex  rel.  Peter 

Smith. 


I,  Bastardy — Place  of  Commitment  on  Failure  to  give  Bond — Dis- 
charge,— Where  a  defendant  in  a  bastardy  case  fails  to  give  a  bond  and  is 
committed  to  jail,  he  will  not  be  entitled  to  be  discharged  because  he  is 
kept  in  a  place  with  persons  charged  with  or  convicted  of  crimes  and 
misdemeanors. 

Bastardy  Proceeding's.— Appeal  from  the  Criminal  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Judgment  for  costs.  Reversed  and 
remanded.    Opinion  filed  November  19,  1896. 
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Statement  of  the  Case. 

In  the  Criminal  Court  of  Cook  County,  as  alleged  in  the 
petition  for  a  writ  of  habeas  corpus,  Peter  Smith,  appellee 
in  this  court,  was  found  guilty  of  being  the  father  of  Mary 
Lindner's  bastard  child,  and  required  to  give  bond  with 
sureties  to  secure  the  payment  of  the  installments  as  required 
by  law  and  the  judgment  of  the  court.  Failing  to  give 
such  bond,  a  commitment  issued  directing  the  sheriff  to 
take  the  body  of  said  Peter  Smith  and  safely  keep  him  until 
he  should  comply  with  the  judgment  and  order  aforesaid  or 
until  otherwise  discharged  by  due  course  of  law.  Under 
that  commitment  Peter  Smith  was  arrested  and  lodored  in 
the  commoa  jail  of  Cook  county,  and  there  confined  in  the 
same  cell  or  room  with  persons  held  and  imprisoned  for 
crimes,  contrary,  as  it  is  claimed,  to  section  1 1  of  chapter 
75,  entitled  "  Jails  and  Jailers,"  of  the  Revised  JStatutes  of 
Illinois.  Thereafter,  Peter  Smith  instituted  habeas  corpus 
proceedings,  alleging  these  facts,  and  claiming  that  he  was 
unjustly  and  unlawfully  confined  and  restrained  of  his  lib- 
erty without  any  authority  of  law. 

Upon  the  facts  as  stated  and  admitted  in  the  court  below, 
the  court  held  that  Peter  Smith  was  a  debtor  within 
the  meaning  of  section  11  of  the  acton  "  Jails  and  Jailers," 
aforesaid,  and  that  he  was  unlawfully  confined  in  said  cell 
or  room;  that  having  been  and  being  confined  in  a  place 
prohibited  by  law  he  had  constructively  escaped  from  the 
custody  of  the  sheriff,  and  could  no  longer  be  held  under 
the  original  commitment.  He  was  therefore  discharged, 
and  judgment  for  costs  rendered  against  the  sheriff. 

This  appeal  from  such  order  and  judgment  is  brought  by 
the  sheriff  to  reverse  the  order  discharging  Peter  Smith,  and 
also  the  judgment  for  costs. 

W.  F.  Stbuckmann,  Assistant  County  Attorney,  for  ap- 
pellant. 

Charles  H.  Ripley,  attorney  for  appellee. 
If  the  sheriff  gives  the  prisoner  the  keys  of  the  prison,  or 
appoints  him  a  turnkey,  it  is  an  escape,  although  the  prisoner 
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remains.  Kellogg  v.  Gilbert,  iO  Johns.  {N.  T.)  220;  Steere 
V.  Field,  2  Mason,  486. 

Allowing  a  prisoner  in  parts  of  jail  not  usually  devoted 
to  prisoners,  is  an  escape.  Burroughs  v.  Lowden,  8  Mass. 
373.      ' 

Whenever  the  prisoner  in  execution  is  in  different  custody 
from  that  which  is  likely  to  enforce  payment  of  the  debt, 
it  is  an  escape.  Benton  v.  Sutton,  1  Bos.  &  P.  27;  Kiley  v. 
Whittiker,  49  K  H.  145. 

Any  act  not  authorized  by  law.  Lowry  v.  Barney,  2  D. 
Chip.  (Vt.)  11;  Jones  v.  State,  3  Harr.  &  J.  (Ind.)  569; 
Toll  V.  Alvord,  64  Barb.  568;  Clap  v.  Cofran,  7  Mass.  98; 
see,  also,  6  Am.  &  Eng.  Ency.  of  Law,  847. 

The  doctrine  of  escape  in  its  common  law  sense  is  quite 
fully  treated  and  the  same  poinciples  obtain  in  the  follow- 
ing :  Viner's  Abr.,  Vol.  10,  page  73;  Bacon's  Abr.,  Vol.  3, 
pages  39 1-406. 

Mb.  Justice  Waterman  dbliverbd  the  opinion  of  the 
Court. 

It  is  not  claimed  that  the  original  imprisonment  was 
unlawful.  The  question  therefore  arises,  what  "act  or 
event "  has  subsequently  taken  place  which  entitled  the 
party  "  to  his  discharge,"  or  what  omission  of  duty  on  the 
part  of  the  sheriff  has  there  been  which  would  have  the 
same  effect. 

It  is  urged  that  the  defendant  in  a  bastardy  proceeding 
is  a  "  debtor,"  within  the  meaning  of  section  11,  chapter 
75,  of  the  Illinois  Revised  Statute. 

It  is  provided  by  the  bastardy  act  (chapter  17,  section  8, 
of  the  Revised  Statute),  among  other  things,  that  "  the  said 
reputed  father  shall  be  required  by  said  court  to  give  bond 
with  suificient  security,  to  be  approved  by  the  judge  of  said 
court,  for  the  paj'^ment  of  such  sum  of  money  as  shall  be 
ordered  by  said  court."  And  in  the  following  section  it  is 
provided  that  "  in  case  the  defendant  shall  refuse  or  neglect 
to  give  such  security  as  may  be  ordered  by  the  court,  he 
shall  be  committed  to  the  jail  of  the  county,  there  to  re- 
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main  until  he  shall  comply  with  such  order,  or  until  other- 
wise discharged  by  due  course  of  law." 

The  commitment,  which  was  issued  in  pursuance  of  this 
statute  and  the  order  of  the  Criminal  Court  of  Cook  County 
authorizing  the  arrest  and  detention  of  the  defendant  in 
the  bastardy  proceeding,  recites,  among  other  things,  that 
the  defendant  '*  shall  be  required  to  give  bond  to  secure  the 
installments  aforesaid,  and  in  default  of  such  bond,  that  he 
be  committed  to  the  jail  of  said  county  until  he  shall 
comply  with  such  order,  or  until  otherwise  discharged  by 
due  course  of  law;  that  the  said  Peter  Smith  has  neglected 
to  give  security  as  required  by  said  judgment  and  order." 
The  writ  of  commitment  commands  the  sheriff  ^^  to  take 
the  body  of  the  said  defendant,  Peter  Smith,  and  commit 
him  to  the  jail  of  said  county,  and  safely  keep  him  until  he 
shall  comply  with  the  judgment  and  order  of  said  court,  or 
until  otherwise  discharged  by  due  course  of  law."  Pur- 
suant to  this  command,  the  sheriff  did  arrest  the  defendant 
and  commit  him  to  the  jail,  and  he  was  there  confined  until 
he  was  discharged  in  the  habeas  corpus  proceeding  brought 
here  for  review,  and  judgment  was  entered  against  the 
sheriff  for  costs. 

Section  11  of  the  act  concerning  jails  and  jailers,  Starr  & 
Curtis'  Statutes,  Vol.  2,  page  1373,  is  as  follows  : 

"  Debtors  and  witnesses  shall  not  be  confined  in  the  same 
room  with  persons  committed  for  crimes;  male  and  female 
prisoners  shall  not  be  kept  in  the  same  room;  minors  shall 
be  kept  separate  from  notorious  offenders,  and  those  con- 
victed of  a  felony  or  other  infamous  crime;  and  persons 
charged  with  or  convicted  of  an  offense  not  infamous,  from 
those  charged  with  or  convicted  of  infamous  crimes." 

The  question  then  is :  Was  appellee  in  unlawful  con- 
finement by  the  sheriff  under  the  forgoing  section,  when  he 
was  confined  with  persons  committed  for  crime  ? 

Appellee  was  not  committed  for  failure  to  pay  a  debt. 
He  was,  in  accordance  with  the  statute,  committed  for  a 
failure  to  give  a  bond.  A  debt  may  be  satisfied  by  pay- 
ment of  the  amount  thereof;   the  judgment  against  the 
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petitioner  could  not  have  been  then  satisfied  by  the  pay- 
ment into  court  or  to  any  one  of  the  amount  he  was  ad- 
judged to  pay.  lie  was  required  by  the  courtj  in  accord- 
ance with  the  statute,  to  give  bond  to  pay. 

For  a  failure  to  give  bond,  and  not  for  a  failure  to  pay, 
nor  because  he  had  been  convicted  of  any  offense,  was  he 
committed  to  jail. 

He  was  not  entitled  to  be  discharged  because  he  was  kept 
in  the  place  assigned  to  persons  accused  or  convicted  of  mis- 
demeanors and  crime. 

We  can  not  reverse  the  order  of  discharge,  but  can  re- 
verse the  judgment  against  the  sheriff  for  costs,  and  this 
will  be  done.    Judgment  for  costs  reversed. 


Oeorge  W.  Tan  Zandt  v.  Harens  C.  Gormley. 

1.  Av^EAis— Lie  Only  from  Final  Judgments. — An  appeal  cannot 
be  taken  unless  there  has  been  a  final  order  or  judgment  entered  in  the 
case. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Qibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Appeal  dismissed.  Opinion  filed  Octo- 
ber 19,  1896. 

Thomas  J.  Sutherland,  attorney  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

April  25,  1896,  the  appellant  entered  judgment  upon 
notes  against  the  appellee,  by  confession  under  warrants  of 
attorney. 

April  27,  1896,  the  appellee  moved  the  court  to  set  aside 
the  judgment  and  permit  him  to  plead,  which  motion,  being 
continued  until  May  23, 1896,  was  then  granted,  and   the 
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appellee  pleaded.  The  cause  being  in  this  condition,  the 
court  allowed  this  appeal,  which  on  motion  of  the  appellee 
is  now  dismissed. 

There  is  no  final  judgment.  The  cause  is  pending  at  the 
Circuit.  Dean  v.  Gorlach,  34  111.  App.  234;  Mast  Buggy 
Co.  V.  Litchfield  Imp.  Co.,  55  111.  App.  98;  Koseland  Mfg. 
Co.  V.  Arcan,  55  111.  App.  336. 

In  the  cases  cited  by  the  appellant — Stein  v.  Good,  16 
111.  App.  516,  and  Hempstead  v.  Humphrey,  38  111.  90 — it 
does  not  appear  that  any  question  as  to  the  right  to  appeal 
was  considered.    Appeal  dismissed. 


06    5S0 
80    384 


Security  Trust  Company  v.  Mary  Tarpey. 

1.  Equity  TsAcnUE— Amendments  to  Bills. —Xn  Amendment  to  an 
original  biU  is  but  an  addition  to  such  bill,  and  both  the  amendment  and 
the  original  bill  constitute  but  one  record. 

2.  Courts  of  Equity— Cancellation  of  Insurance  Polieies, — ^A  court 
of  equity  has  jurisdiction  to  cancel  a  policy  of  life  insurance  procured 
by  fraud. 

Bin,  to  cancel  insurance  policies.  Appeal  from  the  Superior  Ck>urt, 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  thus  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  19,  1896. 

George  B.  Shattuck,  attorney  for  appellant.     - 

J.  J.  Kelly  and  Douthaet  &  Garvby,  attorneys  for 
appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  tfie  Court. 

November  14,  1895,  the  appellant  filed  a  bill  ao^ainst 
William  0.  Camraings  to  procure  the  cancellation  of  two 
policies  of  insurance  upon  his  life,  issued  to  him  on  the  15th 
day  of  the  previous  month,  payable  to  the  appellee,  his  sister, 
on  the  ground  that  thej^  were  procured  by  fraudulent  state- 
ments by  him  as  to  his  health. 

The  appellee  was  not,  but  ought  to  have  been,  made  r 
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party  defendant,  as  she  was  the  only  person  who  would  be 
ultimately  interested. 

On  the  22d  day  of  the  next  February,  Cummings  died, 
and  the  bill  was  amended,  making  her  the  sole  defendant. 
She  demurred,  and  the  court  dismissed  the  bill.  The  amend- 
ment was  but  an  addition  to  the  original  bill,  and  both  con- 
stitute but  one  record.  1  Dan.  Chy.,  402;  Lewis  v.  Lan- 
phere,79Ill.  187. 

The  supplemental  fact  of  the  death  of  Cummings  does  not 
affect  the  equity  of  the  case.  Whatever  may  be  said  now  as 
to  the  appellant  having  a  defense  at  law,  it  is  nevertheless 
beyond  question  that  when  the  bill  was  filed,  to  which  the 
amendment  relates  back,  (Hoyt  v.  Smith,  28  Conn.  466,) 
there  was  no  avenue  for  relief  open  to  the  appellant  but  a 
court  of  equity.  The  amendment  only  made  the  bill  what 
it  ought  to  have  been  at  first,  and  had  she  been  a  defendant 
with  Cummings,  no  amendment  of  the  bill  would  have  been 
necessary;  but  a  mere  suggestion  of  his  death  would  have 
left  the  appellant  at  liberty  to  prosecute  the  case  against  her 
alone.     Sec.  12,  Ch.  1,  Abatement,  R.  S. 

Now  the  jurisdiction  of  a  court  of  equity  of  such  a  case  as 
this  was  when  the  bill  was  filed,  can  not  be  denied.  Hoare 
V.  Bremridge,  L.  R.,  14  Equity  Cases,  522;  S.  C.  on  appeal, 
L.  R.,  8  Chy.  App.  22. 

It  is  true  that  there  the  court  of  chancery  refused  to  en- 
join an  action  at  law  commenced  on  the  policy  after  the 
bill  was  filed;  but  the  bill  was  not  there  filed — as  this  was — 
before  the  death  of  the  party  on  whose  life  the  policy  was 
issued. 

The  exclusive  jurisdiction  of  equity  having  once  attached, 
should  not  be  ousted  by  a  subsequent  event  conferring  con- 
current jurisdiction  upon  a  court  of  law. 

The  demurrer  to  the  bill  was  wrongly  sustained,  and  the 
decree  dismissing  the  bill  is  reversed  and  the  cause 
manded. 
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Christiana  Wende  t.  Socialer  Turn  Yerein. 

1.  Injunctions — To  Restrain  Noises,  etc.— A.  court  of  equity  can 
not  regulate  the  noise  of  a  city  by  injunction.  If  the  owner  of  prem- 
ises makes  noises  which  result  in  an  injury  to  the  property  of  another 
person,  the  remedy  is  at  law,  and  not  in  chancery  by  injunction. 

Bill  for  Injanction.  —  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Eisridqe  Haneot,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  November  19, 
1896. 

Louis  Webeb,  attorney  for  appellant. 
Chbistiak  Meibb,  attorney  for  appellee. 

Mr.  Justice  Gary  deliyerbd  the  opinion  of  the  Court. 

The  appellant  filed  a  bill  asking  for  a  perpetual  injunc- 
tion to  restrain  the  appellee  from  pennitting  any  one  to 
play  upon  its  bowling  alley,  and  from  permitting  loud  and 
boisterous  noises  to  be  made  by  persons  there — ^and  other 
relief. 

At  the  close  of  the  appellant's  evidence  the  judge  said : 
"  I  can  not  regulate  the  noise  of  a  city  by  injunctions,  and 
I  am  not  going  to  try  it.  If  these  people  have  made  any 
noise  there  that  injured  this  property,  the  property  of  the 
complainant  here,  she  has  her  remedy  at  law;  she  can  go 
before  a  jury,  and  if  she  can  satisfy  a  jury  that  her  property 
has  been  damaged  by  their  act,  or  by  their  improper  use  of 
their  premises,  then  she  can  get  a  verdict." 

That  is  a  terse  expression  of  the  views  of  this  court. 

The  appellant  may  sue  and  recover  damages  in  a  court  of 
law  for  any  abuse  of  the  right  of  the  appellee  to  use  its  own 
property,  but  choosing  to  live  in  a  great  city,  she  must  take 
such  life  with  the  inevitable  concomitant  of  city  amusements. 
She  can  not  require  a  court  of  chancery  to  enjoin  them,  nor 
to  take  charge  of  their  conduct,  with  the  certain  following 
of  applications  to  punish  for  contempt,  with  or  without 
cause. 
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The  decree  dismissing  the  bill  is  aflBrmed.  Milligan  v. 
Nelson,  51  HI.  App.  441;  same  ease,  names  reversed,  151 
111.  462. 


Charles  E.  Boyles  and  William  H.  Boche^  Copartners  as 

Boyles  &  Co.^  y.  Axel  Chytraus. 

1.  Evidence— OrtgiTkiZ  Documents^  When  not  a  Part  of  the  Record.  — 
When  a  judgment  is  entered  in  term  time,  the  original  documentB  upon 
which  it  is  entered  are  not  a  part  of  the  record.  They  can  only  be 
made  so  by  a  biU  of  exceptions. 

2.  Judgment  by  Confession— ^awepf ton*. —When  a  judgment  is  en- 
tered by  confession,  the  defendant  can  only  take  exception  by  moving 
the  court  to  vacate  the  judgment  and  preserve  the  evidence  heard  upon 
the  motion  by  a  proper  bill  of  exceptions. 

3.  Practice— ^rror  from  a  Judgment  by  Confession, — A  writ  of 
error  can  not  be  prosecuted  to  reverse  a  judgment  by  confession,  to  open 
or  vacate  which,  no  motion  has  been  made  in  the  court  below. 

Judgment  by  Confession. — Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Affirmed.  Opinion  filed  November  19, 
1896. 

Edward  T.  Cahill,  attorney  for  plaintiffs  in  error. 
Charles  S.  Dbneen,  attorney  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

This  is  a  writ  of  error  prosecuted  to  reverse  a  judgment 
by  confession,  to  open  or  vacate  which  judgment,  no  motion 
was  made  in  the  Circuit  Court. 

Some  amicable  consideration  has  been  given  by  the  par- 
ties and  judge  of  the  court  below,  to  the  question  whether 
the  plaintiffs  in  error  could  have  a  bill  of  exceptions  to 
bring  up  the  original  documents  upon  which  the  judgment 
was  entered. 

The  judgment  being  entered  in  term  time,  those  docn- 
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ments  are  no  part  of  the  record.  Frank  v.  Thomas,  35  111. 
A  pp.  547. 

They  can,  therefore,  only  be  shown  to  this  court  by  a 
bill  of  exceptions;  but  without  exceptions  in  fact  taken, 
there  can  be  no  bill,  and  the  defendants  below  could  only 
take  exception  by  moving  there,  to  open  or  vacate  the  judg- 
ment. Even  if  those  documents  were  part  of  this  record, 
the  plaintiff  in  error  could  have  no  benefit  of  them  on  this 
writ.   • 

From  the  judgment  itself  the  writ  can  not  be  prosecuted. 
Werkmeister  v.  Beaumont,  46  111.  App.  369.  The  judg- 
ment is  affirmed. 


In  the  Matter  of  the  Application  of  Yoclav  Harmanek, 

for  his  Discharge  from  Arrest  at  Suit  of 

Higmund  Guthman  et  al. 

1.  Appeals — From  Orders  of  Discharge  from  Arrest, —An  appeal  from 
an  order  of  the  County  Court  discharging  a  person  from  arrest  on  a  ca, 
sa,  issued  bjr  a  justice  of  the  peace  must  be  taken  to  the  AppeUate 
Court. 

Order  of  Diseharge,  etc— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Reversed  and  remanded  with 
directions.    Opinion  filed  November  19,  1896. 

HiKEB  &  Waters,  attorneys  for  appellant. 

George  G.  Bellows,  attorney  for  appellees. 

Me.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Questions  not  easy  of  solution  are  suggested,  but  not  pre- 
sented, by  this  record.  The  appellee  applied  to  the  County 
Court  to  be  discharged  from  arrest  on  a  ca.  sa,  issued  by  a 
justice,  and  was  there  victorious. 

The  creditors  appealed  to  the  Circuit  Court,  the  case  was 
there  tried  by  a  jury,  and  the  result  was  the  same. 

Vol.  LXYI  38 
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The  Circuit  Court  had  no  jurisdiction  of  that  appeal;  it 
should  have  been  to  this  court.  Huntington  v.  Metzger, 
51  111.  App.  222;  not  reversed  as  to  this  point  in  158  111. 
272. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the  appeal  to 
that  court.    Eeversed  and  remanded  with  directions. 


Ionise  W.  Percy  v.  Isaac  N.  Hollister. 

1.  CONsroERATiON — FoT  Cumpromisesh-Douhtful,  Claims. — It  is  not 
necessary  that  a  claim  be  certainly  maiatain^ble  in  order  to  constitute 
a  good  consideration  for  a  compromise.  It  is  sufficient  if  it  be  asserted 
in  good  faith,  and  acceded  to  in  the  way  of  settlement.  A  mere  mis- 
apprehension  of  the  law  is  no  ground  for  disturbing  the  settlement  of  a 
doubtful  claim. 

Assnmpsit,  on  a  promissory  note.  Error  to  the  Superiot  Court  of  Cook 
County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  November  5,  1806. 

LoEscH  Beotheks  &  IIowELL,  attomcys  for  plaintiff  in 
error. 

F.  J.  TouRTELLOTiE,  attomcy  for  defendant  in  error. 

Mr.  Phksiding  Justice  Shepabd  delivered^  the  opinion 
OF  the  Court. 

This  was  a  suit  upon  a  promissory. note  for  $1,475,  made- 
by  the  phiintiff  in  error  to  the  defendant  in  error,  dated 
August  1,  1888. 

The  plaintiff  in  error  pleaded  a  want  of  consideration  for 
the  note,  but  upon  a  trial  before  the  court,  without  a  jury, 
the  issues  were  found  for  the  plaintiff  below,  and  judgment 
given  for  $2,153.50. 

At  the  time  the  note  was  made  and  delivered,  the  defend- 
ant in  error  was  the  holder  of  a  note  for  $600,  drawing  ten 
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par  cent  interest,  dated  March  1,  1878,  made  by  a  firm  of 
which  the  husband  of  the  plaintiff  in  error  was  a  member, 
and  purporting  to  be  indorsed  by  the  plaintiff  in  error, 
but  which  indorsement  was  a  forgery.  The  firm  subse- 
quently became  insolvent,  and  the  husband  died  in  August, 
1880.  It  was  not  until  about  seven  months  after  his  death 
that  plaintiff  in  error  first  saw  the  note.  She  then  and  al- 
ways afterward  denied  the  signature,  but  after  repeated 
demands,  and  threats  of  one  kind  and  another,  she  finally, 
in  1888,  gave  the  note  sued  upon. 

According  to  her  testimony,  she  was  at  last  induced  to 
give  the  note  because  of  threats  of  the  defendant  in  error 
to  disgrace  the  memory  of  her  dead  husband  by  having  it 
disclosed  in  court  that  he  had  forged  her  name,  and  because 
of  his  further  threats  to  take  from  her  three  thousand  dol- 
lars of  life  insurance  money  which  her  husband  left  her  in 
payment  of  money  he  had  borrowed  from  her,  and  which 
the  defendant  in  error  said  he  had  been  advised  by  counsel 
he  could  do,  and  which  she  did  not  know  but  that  he 
might  do. 

While  we  will  not  take  time  to  discuss  when,  if  ever,  and 
under  what  circumstances,  a  note  bearing  an  indorsed  for- 
gery might  afford  a  suflScient  consideration  for  a  ne\^  note 
by  the  person  whose  name  was  forged,  we  feel  required  to 
affirm  the  judgment  upon  the  ground  that  the  circumstance 
testified  to  by  the  plaintiff  in  error  concerning  the  appar- 
ently ho7ia  fide  assertion  by  defendant  in  error  of  a  claim 
against  the  life  insurance  money  held  by  her,  and  of  her 
doubt  lest  such  a  claim  ^might  be  sustained,  constituted  a 
sufficient  consideration  for  the  new  note  she  gave.  Condi- 
tions combining  the  insolvency  of  the  person  whose  life  was 
insured,  the  payment  by  him  while  insolvent,  of  accruing 
premiums  upon  the  policy,  and  other  circumstances  tending 
to  show  an  intention  to  defraud  other  creditors  through 
such  insurance,  might  constitute  a  basis  for  the  assertion  of 
a  claim  in  law  by  a  creditor  not  included  as  a  beneficiary 
under  the  policy,  against  another  creditor  who  received  the 
insurance  money.    It  is  not  necessary  that  the  claim  be  cer- 
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tainly  maintainable,  in  order  to  be  a  good  consideration  for  a 
compromise.  It  may^  be  a  doubtful  claim,  and  is  enough  if 
it  be  asserted  in  good  faith,  and  acceded  to  in  the  way  of 
compromise  or  settlement.  Full  knowledge,  or  means  of 
knowledge  of  the  facts  must,  probably,  exist,  but  a  mere 
misapprehension  of  the  law  is  no  ground  for  disturbing  a 
settlement  of  a  doubtful  claim.  Stover  v.  Mitchell,  45  111. 
213;  Jackson  v.  Horton,  126  111.  566;  Gilek  v.  Stock,  33  111. 
App.  147;  3  Am.  &  Eng.  Ency.  of  Law,  837. 
The  judgment  will  have  to  be  affirmed. 


Belle  B.  DeClercq  v.  Barber  Asphalt  Paving  Company. 

1.  Taxes — Special  Assessments  Not  Taxes, — Tlie  words  "taxes"  or 
"  other  taxes,"  when  employed  in  a  conveyance  of  an  interest  in  land,  do 
not  include  special  assessments.  ' 

2.  Same— De/?ni7ion  in  Revenue  Act  Limited  in  Application. — ^The 
definition  of  the  words  "  tax  "  and  "taxes,"  in  Sec.  292  of  the  revenue  act, 
has  no  application  to  the  use  of  those  words  except  in  connection  with 
the  enforcement  of  the  provisions  of  that  act,  and  can  not  be  considered 
as  a  legislative  construction  of  the  meaning  of  such  word  s  when  used  in 
private  contracts. 

AsBnmpsit,  for  taxes  under  conditions  of  a  lease.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  November  19, 1896. 

Matthews  &  Hughes,  attorneys  for  plaintiff  in  error. 
Wabren  &  Cox,  attorneys  for  defendant  in  error. 


Me.  Presiding  Justice  Shepard  delivered  thb  opinion 
OF  the  Court. 

The  only  controversy  urged  for  our  consideration  in  this 
cause,  is  one  concerning  the  liability  of  the  defendant  in 
error  to  pay  one-half  of  certain  special  assessments  levied 
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against  the  premises  demised  to  it  by  the  plaintiflf  in  error, 
by  lease  running  five  years  from  March  25,  1884 

By  the  terms  of  the  lease,  the  lessee  (defendant  in  error) 
covenanted  to  pay  $1,200  per  year  in  quarterly  installments 
of  $300,  and  also  to  pay  ''  all  the  water-tax,  and  one-half  of 
all  other  taxes  levied  on  said  property  during  said  term." 

The  action  was  brought  to  recover  for  one-half  the  sum 
paid  by  plaintiff  in  error  to  redeem  from  a  sale  of  the  de- 
mised premises,  October  26,  1S87,  for  a  special  assessment 
for  curbing,  paving  and  grading  Halsted  street,  in  the  local- 
ity of  the  premises,  and  also  for  one-half  of  the  sum  paid 
by  plaintiff  for  an  1888  special  assessment  for  a  sidewalk  on 
Halsted  street. 

The  claim  made  below,  and  here,  is  that  not  alone  does 
the  proper  construction  of  the  words  of  the  lease,  '*  all  other 
taxes  levied,"  include  special  assessments,  but  also,  that  the 
parties  by  their  dealings  under  the  lease  placed  that  con- 
struction upon  the  covenant,  and  the  declaration,  as 
amended,  so  alleged. 

We  do  not  regard  the  question  whether  the  words  "  taxes," 
or  "  other  taxes,"  when  employed  in  a  lease,  or  other  con- 
veyance of  an  interest  in  land,  include  special  assessments, 
to  be  an  open  one  in  this  State. 

In  County  of  McLean  v.  Bloomington,  106  111.  209,  where 
the  question  was  whether  certain  property  was  exempt 
from  special  assessment,  and  the  argument  was  made  that 
a  special  assessment  was  substantially  a  tax,  the  court  said: 
"  We  have  been  too  long  and  too  firmly  committed  to  the 
doctrine  that  exemption  from  taxation  does  not  exempt 
from  special  asiessmants,  to  now  admit  that  it  is  even 
debatable." 

The  distinction  between  a  tax  and  a  special  assessment  is, 
that  a  tax  is  imposed  for  some  general  or  public  object;  an 
exaction  made  for  the  purpose  of  carrying  on  the  govern- 
ment directly;  a  charge  on  property  that  lessens  its  value, 
and  in  the  proportion  in  which  the  owner  is  required  to  pay, 
his  pecuniary  ability  is  diminished;  whereas,  a  special 
assessment  has  none  of  those  distinctive  features;   it  is 
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levied  for  a  special  purpose,  and  not  for  a  general  or  public 
object;  the  property  is  specially  assessed  in  the  proportion 
in  which  it  is  benefited;  the  assessment  is  but  an  equivalent 
for  the  increased  value  given  to  the  property.  City  of  Chi- 
cago V.  Baptist  Theological  Union,  315  111.  245;  Stephani  v. 
The  Catholic  Bishop,  2  111.  App.  249. 

We  must  suppose  the  parties  employed  the  word  "  taxes  *' 
as  meaning  what  the  decisions  of  our  courts  and  common 
usage  have  declared  it  to  mean.  If  a  special  assessment  be 
not  a  burden  like  a  tax,  which  diminishes  the  value  of  prop- 
erty and  the  pecuniary  ability  of  the  owner,  but  be  merely 
a  compensation  which  the  property  owner  is  called  to  pay 
for  an  exactly  proportionate  addition  to  the  value  of  his 
property,  we  should,  if  we  w'ere  to  hold  that  taxes  include 
special  assessments,  be  guilty  of  adding  to  the  contract  of 
the  parties,  a- requirement  on  thef  part  of  the  lessee,  which 
it  can  not  be  presumed  they  intended  when  they  used  words 
which  imply,  according  to  their  adjudicated  and  common 
meaning,  that  the  lessee  should  share  equally  with  the 
lessor  the  burdens,  but  not  the  compensations,  of  owner- 
ship. 

The  contention  that  the  parties,  by  their  dealings  in  the 
matter,  construed  the  covenant  to  mean  as  claimed  bv 
plaintiff  in  error,  and  that  the  court  should  adopt  such  con- 
struction, is  based  upon  the  circumstance  that  in  18S5  the 
defendant  in  error  paid  one-half  of  what  in  the  bill  that 
w^s  rendered  is  called  a  "  park  tax,"  and  one-half  of  what 
in  the  same  bill  is  called  a  "  sewer  tax,"  on  the  demised  prem- 
ises, both  items  aggregating  the  sum  of  $15.69. 

We  will  not  review  the  evidence  concerning  the  payment 
of  those  items,  but  having  considered  all  that  was  done  and 
said  when  they  were  paid,  and  its  competency,  content  our- 
selves with  holding  that  the  effect  of  it  was  not  sufficient 
to  overcome  or  to  change  the  legal  effect  of  the  words  used 
in  the  covenant. 

It  is  also  urged,  that  because  in  the  defining  clause  of  the 
revenue  act  (Sec.  292,  Chap.  120),  it  is  provided  that  the 
words  **  tax  —  taxes,"   shall    be  construed,    "  whenever  it 
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shall  be  necessary  to  the  proper  construction  of  this  act,"  to 
include  "any  tax,  special  assessment  or  costs,  interest  or 
penalty  imposed  upon  property,"  therefore,  the  lease  in 
question  having  been  entered  into  subsequent  to  the  enact 
ment  of  that  act,  the  parties  will  be  supposed  to  have  used 
the  words  "  other  taxes "  with  reference  to  the  meaning 
there  defined. 

The  limiting  words  which  we  have  quoted  from  the  act, 
save  the  definition  from  having  any  application  to  the  use 
of  the  words  "  tax  —taxes,"  except  in  connection  with  the 
enforcement  of  the  provisions  of  that  act,  and  can  not  be 
said  to  extend  so  far  as  to  create  a  legislative  construction 
of  the  meaning  of  such  words  when  used  in  private  con- 
tracts. 

Upon  the  whole  record,  the  judgment  of  the  Superior 
Court  must  be  affirmed. 

Mr.  Justice  Waterman. 

The  definition  of  a  special  assessment  contained  in  the 
opinion  of  the  court  is  correct  as  a  theory  of  the  law.  The 
definition  is  universally  true,  as  a  matter  of  fact,  only  in 
the  statement  that  a  special  assessment  is  levied  for  a  spe- 
cial purpose. 

Very  frequently  it  is  the  case  that  property  specially 
assessed  for  a  supposed  benefit,  is  not  benefited  by  the  pro- 
posed improvement,  and  that  the  special  assessment  becomes 
and  is  a  mode  for,  under  forms  of  law,  depriving  one  of 
property  without  rendering  him  compensation  therefor. 


Granville  S.  Thomas  v.  Blchard  U.  Piper. 

1.  AccoirsTS— statement  of. — Where  accounts  involve  large  sums  of 
money,  and  the  testimony  is  conflicting,  it  is  the  duty  of  the. court  to 
refer  the  cause  to  a  master  to  state  the  account. 

2.  Same — Statement  of  Accounts  can  not  be  Imposed  upon  the  Court, 
—Counsel  wiU  not  be  permitted  to  impose  upon  the  court,  by  stipulation 
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or  otherwise,  the  statement  of  an  account  in  a  case  where  large  sums  of 
money  are  involved  and  the  testimony  is  conflicting. 

Bill,  to  set  aside  a  trust  deed.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded  with 
directions.    Opinion  filed  November  30,  1896. 

Statement  of  the  Case. 

The  bill  in  this  case  was  filed  to  set  aside  a  trust  deed 
and  for  an  accounting.  The  accounting  goes  back  to  the 
year  1891,  and  seeks  to  adjust  complicated  accounts,  run- 
ning from  1891  to  1895,  involving  large  suras  of  money. 

The  evidence  as  to  these  matters  was  conflicting.  With- 
out referring  the  cause  to  a  master,  the  court  examined  the 
accounts,  and  as  a  result  entered  a  decree  that  apj^ellant  pay 
to  appellee  $4,692,  and  also  for  the  use  of  appellee  the  sum 
of  $308.72. 

D.  H.  PiNNEY,  attorney  for  appellant. 

Hamun,  Holland  &  Boyden,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  practice  in  chancery  cases  is  well  settled,  that  where 
accounts  involve  large  sums  of  money,  and  the  testimony  is 
conflicting,  it  is  the  duty  of  the  court  to  refer  the  cause  to 
a  master  to  state  the  account.  Beale  v.  Beale,  116  111.  292; 
French  et  al.  v.  Gibbs,  105  111.  523. 

The  labor  of  stating  an  account  in  such  a  case  as  this,  is 
one  that  counsel  will  not  be  permitted,  by  stipulation  or 
otherwise,  to  impose  upon  the  court.  French  v.  Gibbs, 
supra;  Huling  v.  Farwell,  33  111.  App.  238. 

There  are  many  reasons  for  this,  some  of  which  are 
indicated  in  Scene  V,  Act  III,  in  ''Much  Ado  About 
Nothing." 

Neither  abstracts  nor  briefs  inform  us  from  what  court 
this  appeal  is  taken.    Upon  examination  of  the  record,  we 
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find  that  the  proceoding  was  had  in  the  Superior  Court  of 
Cook  County,  and  the  decree  of  that  court  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  refer  the  cause  to 
a  master  to  take  and  state  an  account  between  the  parties. 

Attention  is  called  to  Williams  v.  Lindblom,  opinion  filed 
November  9,  1896,  for  directions  as  to  proceedings  before 
the  master. 

Eeversed  and  remanded  with  directions. 


Domestic    Building    Association^    a  Corporation,    Im- 
pleaded with  Frank  C.  Delamater  et  aL^  v.  Walter 
C.  Nelson  and  Minnie  B.  Parsons^Execntors 
of  the  Last  Will  of  Mary  B. 
Nelson^  deceased. 

1.  ERRon—WJien  Harmless—Burden  of  Showing  an  Injury. — If  it 
appears  by  the  record  that  a  party  has  not  been  prejudiced  by  an  error 
he  can  not  complain:  but  if  it  appears  probable  that  such  party  has  been 
injured  it  is  incumbent  upon  the  adverse  party  to  show  that  there  was 
in  fact  no  injury. 

Bill,  to  foreclose  a  trust  deed.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  William  G.  Ewinq,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  October  22,  1896. 

Statement  of  the  Case. 

This  was  a  bill  filed  by  Mary  R.  Nelson  against  Frank  0. 
Delamater  and  forty-four  other  defendants,  including  the 
Domestic  Building  Association,  the  plaintiff  in  error,  to 
foreclose  a  trust  deed  made  by  Frank  0.  Delamater  to 
Henry  V.  Freeman,  as  trustee,  dated  April  21,  1883,  and 
given  to  secure  the  payment  of  four  promissory  notes  of 
even  date  with  said  trust  deed,  each  for  the  sum  of  $3,125, 
and  payable,  respectively,  on  or  before  one,  two,  three  and 
four  years  after  date,  with  semi-annual  interest  at  the  rate 
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of  six  per  cent  per  annum;  said  notes  being  for  the  purchase 
money  of  the  premises  covered  by  said  trust  deed,  which 
were  eighty-one  lots  in  Maplewood,  in  Cook  county,  Illi- 
nois. The  first  three  notes  were  paid,  the  bill  being  filed 
for  non-payment  of  the  last  note,  due  on  or  before  five 
years  after  date.  The  bill  also  set  forth  that  complainant 
had  had  to  pay  certain  taxes  on  the  premises  covered  by 
the  trust  deed. 

The  trust  deed  was  in  the  usual  form,  containing  the  usual 
covenants,  in  addition  to  which  w^as  the  following : 

"  It  is  hereby  agreed  that  anj-  of  said  lots  shall  be  released 
from  the  lien  of  this  trust  deed  upon  the  payment  of  not 
less  than  $200  por  lot;  provided  that  the  payment  for  lots 
north  of  railroad  shall  not  be  less  than  $150  each,  and  lots 
on  Boulevard  and  FuUerton  avenue  at  $250  each." 

On  December  19,  1891,  the  complainant  filed  an  amend- 
ment to  the  bill  of  complaint  setting  up  that  a  large  number 
of  lots  had  been  released  from  the  lien  of  the  trust  deed,  in- 
cluding lot  33,  in  block  25. 

On  February  11,  1892,  forty-one  defendants,  including 
the  Domestic  Building  Association,  the  plaintifl'  in  error, 
entered  their  appearance  in  the  case  in  writing,  personally 
or  by  attorney,  and  eight  of  the  defendants  filed  answers  to 
the  bill  of  complaint,  to  which  answers  replications  were 
filed. 

On  May  27,  1892,  the  default  was  taken  of  about  forty 
defendants,  including  the  Domestic  Building  Association, 
the  plaintiff  in  error,  for  want  of  an  answer,  the  record 
showing  that  the  last  named  defendant  had,  with  others, 
filed  its  appearance  in  the  case,  and  had  failed  to  answ-er; 
and  thereupon  it  was  ordered  that  said  defendants  plead, 
answer,  or  demur  instanter,  which  they  failing  to  do,  the 
bill  was  taken  pro  confesao  by  them. 

The  bill,  answers  and  replications  were  referred  to  a 
master  in  chancery,  on  September  29,  1892.  The  master 
took  evidence  both  on  the  part  of  the  complainant  and  of 
the  several  defendants  who  had  filed  answers,  and  made  his 
report  to  the  court  on  July  5,  1894. 
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The  evidence  taken  by  the  master  shows,  and  the  master 
found,  that  all  of  the  lots  covered  by  the  trust  deed,  except 
twelve  lots,  among  which  twelve  lots  was  said  lot  33  in 
block*  25,  were  released  from  the  lien  of  the  trust  deed. 

All  exceptions  filed  to  the  master's  report  were  overruled, 
and  a  decree  was  entered  providing  that  unless  some  of  the 
defendants  within  two  days  paid  to  the  complainant  the 
sum  of  $2,430.24,  being  the  amount  found  due  to  the  com- 
plainant upon  the  note  due  on  or  before  five  years  after 
date  (the  other  note  having  been  paid),  for  taxes  paid  by  com- 
plainant, and  for  her  solicitor's  fees,  the  twelve  lots  which 
were  found  by  the  master  to  have  not  been  released  from 
the  lien  of  the  trust  deed  should  be  sold  separately  and  in 
the  order  named  in  said  decree,  the  first  lot  named  being 
still  owned  by  Frank  C.  Delaraater,  the  mortgagor,  and  the 
others  in  the  inverse  order  of  their  alienation. 

On  February  1,  1895,  the  report  of  sale  and  distribution 
by  the  master  was  filed,  and  was  approved  and  confirmed 
by  the  court.  The  report  shows  the  sale  of  eight  lots,  in- 
cluding lot  33  in  block  25,  to*  the  defendants  in  error,  and 
one  lot  to  Victor  Elting,  one  of  the  present  solicitors  for 
the  plaintiff  in  error.  Said  lots  were  sold  for  different 
amounts,  lot  33  in  block  25  being  sold  for  $700. 

The  cause  comes  before  this  court  upon  a  writ  of  error 
sued  out  by  the  Domestic  Building  Association,  which  asks 
for  a  reversal  of  the  entire  decree  upon  three  grounds;  one 
of  which  is,  that  by  the  amendment  filed  to  the  bill  of  com- 
plaint it  was  alleged  that  lot  33  in  block  25,  with  other  lots, 
had  been  released  from  the  lien  of  the  trust  deed,  while  the 
evidence  shows  and  the  court  found  that  said  lot  33  had 
not  been  so  released,  and  the  lot,  with  others,  was  ordered 
to  be  sold  under  the  decree. 

The  only  allegation  in  the  bill  relating  to  the  defendant 
in  error  is  as  follows : 

"  And  your  oratrix  is  informed  and  believes,  and  so  states, 
that  Frank  0.  Delamater,  Samuel  Delamater,  Dora  Stuhr, 
the  Domestic  Building  Association,  a  corporation,  have  or 
claim  some  interest  in  the  said  premises,  or  in  some  part 
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thereof,  as  purchasers,  mortgagees,  judgment  creditors  or 
other \vis3,  which  interest,  if  any  there  be,  has  accrued  sub- 
sequent to  the  lien  of  said  trust  deed,  and  is  subject 
thereto/' 

Victor  Eltixg  and  E.  T.  Noonan,  attorneys  for  plaintiflf 
in  error;  L.  M.  Paine,  of  counsel. 

WoLSELEY  &  Heath,  attorneys  for  defendants  in  error. 

Mr,  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  defendant  here,  complainant  below,  insists  that  the 
manifest  error  of  entering  a  decree  for  the  sale  of  lot  33, 
which,  according  to  the  allegations  of  the  bill,  had  been  re- 
leased from  the  incumbrance  of  the  trust  deed  (see  Forquer 
V.  Forquer,  21  111.  294),  does  not  appear  to  have  been  harm- 
ful to  the  plaintiff  in  error,  because  the  record  does  not 
show  that  plaintiff  in  error  has  any  interest  therein,  and 
therefore  is  not  shown  to  have  been  harmed  thereby. 

Plaintiff  in  error,  it  is  charged  in  the  bill, had, or  claimed, 
an  interest  in  this  lot,  and  this  bill  has  been  taken  as  con- 
fessed by  plaintiff  in  error. 

If  by  the  record  it  appeared  that  the  plaintiff  in  error 
was  not  prejudiced  by  the  error,  it  could  not  complain  of 
the  erroneous  decree;  but  as  from  the  record  it  appears 
probable  that  there  was  thus  an  injury  to  the  party  now 
com])laining,  it  is  entitled  to  prosecute  this  suit,  and  it  is  for 
the  defendant  in  error  to  show  that  there  was  no  injury, 
Greene  v.  White,  37  N.  Y.  405;  Elliot  on  A])pellate  Pro- 
cedure, Sec.  593;  Walling  v.  Burgess,  122  Ind.  298-309. 

Plaintiff  in  error  being  a  party  to  the  decree,  was  bound 
thereby,  and  whatever  interest  it  had  in  lot  33  was  inju- 
riously affected  by  the  error  in  regard  thereto. 

As  to  the  other  alleged  errors,  if  errors  they  be,  they  are 
not  of  such  a  nature  that,  without  exceptions  to  the  master's 
report,  plaintiff  in  error  can,  here,  for  the  first  time,  insist 
thereon. 
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The  decree  of  the  court  in  reference  to  said  lot  33  is 
reversed  and  the  cause  remanded,  with  directions  to  per- 
mit the  complainants  below  to  amend  their  bill,  if  they 
desire,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Keversed  and  remanded  with  directions. 

Mr.  Justice  Gary  on  petition  for  rehearing. 

On  the  22d  day  of  October,  A.  D.  1896,  this  court  entered 
a  judgment  in  this  cause,  reversing  the  decree  below  as  to 
a  certain  lot  33  mentioned  in  the  record,  and  remanding  the 
cause. 

That  judgment  will  now  be  set  aside,  and  another  judg- 
ment entered,  reversing  the  decree  as  to  that  lot,  and  aflBrm- 
ing  it  as  to  the  residue,  without  remanding,  in  order  that 
the  plaintiflP  in  error  may  have  our  judgment  reviewed  if  it 
shall  be  so  advised. 


People  ex  rel.  Coates  v.  George  B.  Swift,  Mayor,  et  al. 

1.  Mandamus— PTt'M  Not  Lie  to  Enforce  Payment  of  License  Fees.— 
Railways  can  not  be  compelled  to  take  out  licenses  and  mandamus  will 
not  lie  to  enforce  the  payment  of  license  fees  imposed  by  city  ordinance. 
If  they  run  without  licenses  they  may  incur  penalties,  but  this  question 
does  not  arise  in  a  suit  to  enforce  payment  of  the  fees. 

Mandamus,  to  enforce  payment  of  license  fees.  Error  to  the  Superior 
Court  of  Cook  County;  tjie  Hon.  Wiluam  G.  Ewing,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
November  19,  1896. 

Jesse  B.  Baeton,  attorney  for  plaintiffs  in  error. 

Elbebt  H.  Gaby,  attorney  for  defendants  in  error. 

Mb.  Justice  Gaby  delhtebed  the  opinion  of  the  Court. 

This  is  a  petition  filed  by  the  people  for  a  mandamus  to 

compel  the  mayor  and  collector  of  the  city  of  Chicago  to 
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collect  from  street  railways,  fees  for  licenses,  as  provided 
for  by  a  certain  ordinance  which  the  relator  insists  is  valid 
and  in  force,  and  which  the  defendants  insist  has  been 
repealed.  Also  to  compel  the  railways  to  pay  the  license 
fees. 

The  ordinance  imposed  fines  as  penalties  upon  the  rail- 
ways for  running  cars  without  license. 

If  the  railways  will  not  take  out  licenses,  the  fees  can  not 
be  collected.  The  railways  can  not  be  compelled  to  take 
out  licenses.     City  of  Chicago  v.  Enright,  27  111.  App.  559. 

If  they  run  cars  without  license,  they  may  incur  penal- 
ties, but  whether  they  have  or  have  not  incurred  penalties, 
is  no  question  on  this  record. 

There  is  no  case  for  a  mandamus  on  the  theory  of  the 
relator,  and  whether  the  ordinance  he  relies  upon  is  in  force 
is  a  mere  abstract  question  which  we  will  not  consider. 

The  judgment  of  the  Superior  Court  for  the  defendants 
is  affirmed. 


Ernest  F.  Richter^  etc.^  v.  Michigan  Mutual  Life 

Insurance  Company. 

1.  Pleading— Special  Contracts  Must  he  Pleaded,— The  cominon 
counts  in  assumpsit  and  a  special  count  declaring  upon  a  policy  of  in- 
surance are  for  distinct  and  different  causes  of  action,  and  the  policy 
declared  upon  in  the  special  count  is  not  evidence  to  sustain  the  common 
counts. 

2.  Statute  op  Limitations— iiuns  Against  u  New  Cause  of  Action 
Introduced  by  Amendment. — Where  an  amendment  or  additional  count 
brings  forward  a  new  or  different  cause  of  action  it  is  regarded  as  a  new 
suit  begun  at  the  time  when  such  amendment  or  additional  count  is 
filed  and  the  statute  of  limitations  may  be  pleaded  to  the  new  matter. 

8.  Limitations — By  Private  Contract. — There  is  no  difference  in  prin- 
ciple between  the  barring  of  a  cause  of  action  by  the  statute  of  limita- 
tions and  by  the  limitation  fixed  by  a  private  contract. 

Assnmpsit,  on  an  insurance  policy.    Appeal  from  the  Superior  Court 
of  Cook  Coimty;  the  Hon.  William  G.  EwiNa,  Judge,  presiding.    Heard 
in  this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed  No- 
vember 80,  1896. 
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Schuyler  &  Kremeb,  attorneys  for  appellant. 
McCartney  &  Giddings,  attorneys  for  appellee. 

Mr.  Presiding  J  ustice  Shepard  delivered  the  opinion  of 
the  Court. 

One  Max  Eichter  held  a  policy  of  insurance  upon  his  life, 
issued  by  the  appellee,  for  $3,000,  payable  at  his  death  to 
his  mother,  and  died  March  5, 1891. 

Payment  being  refused,  on  the  ground  that  a  matured 
premium  note  was  unpaid,  suit  was  begun  by  the  mother, 
and  summons  issued  on  December  2, 1891,  and  a  declaration, 
consisting  only  of  the  common  counts,  was  filed  January 
22,  1892. 

Subsequently,  and  on  May  20,  1895,  the  death  of  the 
mother,  as  plaintiflF,  was  suggested,  and  the  cause  was  or- 
dered to  proceed  in  the  name  of  her  administrator,  the  ap- 
pellant. Thereafterward,  on  October  29, 1895,  in  pursuance 
of  leave  obtained,  an  additional  special  count,  counting  upon 
the  x>olicy,  was  filed. 

To  this  it  was  specially  pleaded  that  the  suit  arising  out 
of  the  policy  contract,  set  out  in  the  special  count,  was  not 
begun  within  one  year  after  the  death  of  the  insured,  and  to 
such  plea  plaintiff  replied  that  the  cause  of  action  stated 
in  the  special  count  was  the  same  cause  of  action  sued  on 
originally.  There  is  no  question  but  the  time  limited  by 
the  policy,  within  which  suit  must  be  begun,  was  one- year 
after  the  death  of  the  insured. 

Waiving  all  other  considerations  urged  upon  our  atten- 
tion, it  will  be  enough  to  pass  upon  the  single  question 
whether  the  court  erred  in  instructing  the  jury  to  find  for 
the  appellee,  upon  the  ground  that  the  claim  was  barred  by 
the  limitation  or  condition  of  the  policy. 

It  was  held,  in  Rockford  Ins.  Co.  v.  Nelson,  05  111.  415, 
that  in  declaring  upon  the  contract  of  a  policy  of  insurance, 
the  policy,  or  a  sufficient  portion  of  it  to  show  a  right  of 
recovery,  must  be  set  out,  either  in  terms  or  in  substance ; 
that  the  money  being  payable  only  upon  the  insured  per- 


608  Appellate  Courts  of  Illinois. 

Vol.  66.  J  Richter  v.  Michigan  Mut.  Life  Ins.  Co. 

'  forming  certain  precedent  acts,  all  such  acts  should  be  set 
out  and  their  performance  averred.  And  the  same  rule  has 
been  followed  in  subsequent  analogous  cases. 

It  would  seem  that  that  decision,  in  connection  with  Fish 
V.  Farwell,  160  111.  236,  conclusively  settles  the  question 
that  the  cause  of  action  stated  in  the  additional  special 
count  filed  in  1 895,  was  another  and  different  one  from  that 
stated  in,  and  provable  under,  the  common  counts,  filed  in 
]  892.     In  the  last  cited  case  it  is  said : 

"  When  a  new  cause  of  action  is  introduced  by  an  amend- 
ment to  the  declaration  or  by  an  additional  count,  the  de- 
fendant may  plead  the  statute  of  limitations,  separately,  to 
that  part  of  the  declaration.  Where  an  amendment  or  ad- 
ditional count  brings  forward  a  new  or  diiBFerent  cause  of 
action,  it  is  regarded  as  a  new  suit,  begun  at  the  time  when 
such  amendment  or  additional  count  is  filed.  *  »  * 
In  Gorman  v.  Judge,  etc.,  27  Mich.  138,  which  was  cited  by 
this  court  with  approval  in  Chicago,  Burlington  &  Quincy 
Railroad  Co.  v.  Jones,  supra,  it  was  held  that  a  declaration 
upon  the  common  counts  in  assumpsit,  and  one  upon  a  spe- 
cial contract,  are  for  distinct  and  different  causes  of  action, 
where  the  basis  of  recovery  under  the  latter  is  such  that 
there  could  be  no  recovery  under  the  former,  and  that  such 
former  declaration  can  not  be  amended  so  as  to  set  forth  a 
new  and  distinct  cause  of  action  upon  a  special  contract 
which  has  become  barred  by  the  statute  of  limitations  since 
the  ori<>inal  declaration  was  filed." 

And  then  follows  a  pointing  out  of  a  distinction  between 
the  identitv  of  the  action,  as  referred  to  in  Sec.  23  of  the 
practice  act,  concerning  amendments  before  judgment,  and 
the  identity  of  the  cause  of  action. 

We  discover  no  difference  in  principle,  between  the  barring 
of  a  cause  of  action  by  the  statute  of  limitations,  and  its 
being  barred  by  the  limitation  fixed  by  contract. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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1.  Master's  Report — dmclusive. — ^As  a  rule  it  may  be  stated  that 
the  findings  of  fact  by  a  master  are  conclusive,  imless  a  clear  mistake, 
or  fraud,  is  shown. 

Bill,  to  foreclose  trust  deed.  Error  to  the  Circuit  Court  for  the 
County  of  Cook;  the  Hon.  Elbridoe  Hanect,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded  with 
directions.    Opinion  filed  November  80, 1896. 

Allen  &  Blaee,  attorneys  for  plaintiff  in  error. 

Francis  T.  Colby,  attorney  for  defendant  in  error  Mar- 
garet Ennesser, 

Mb,  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  firm  of  Hallman  &  Ennesser  were  furniture  manu- 
facturers, and  had  a  plant  valued  at  about  $30,000. 

They  owed  a  good  deal  of  money,  and  needed  more. 
Among  their  indebtedness  was  $9,000  to  Margaret  En- 
nesser, one  of  the  defendants  in  error,  who  is  the  mother  of 
Anton  J.  Ennesser,  the  Ennesser  of  the  firm.  He  was  in- 
trusted by  his  mother  with  the  conduct  of  all  her  pecuniary 
affairs. 

Clemens  F.  Hallman,  the  other  member  of  the  firm,  ap- 
plied to  the  plaintiff  in  error,  who  is  a  cousin  of  his  wife, 
for  money,  and  .she  lent  the  firm  $3,100.  To  secure  the 
payment  of  both  sums,  separate  trust  deeds  in  the  nature  of 
mortgages  were  executed  and  recorded,  but  the  one  for  the 
benefit  of  Mrs.  Ennesser  has  priority  on  record. 

The  plaintiff  in  error  alleges  that  such  priority  is  a  fraud 
upon  her,  and  in  violation  of  an  agreement  by  the  firm  and 
Mrs.  Ennesser,  that  if  she,  the  plaintiff  in  error,  would  lend 
her  money,  she  should  have  a  second  mortgage  upon  the 
plant;  there  being  a  first  mortgage  to  a  building  and  loan 
association,  about  which  there  is  no  question  in  the  case. 
The  case  was  referred  to  a  master  to  take  proof  and  report 
the  same,  with  his  opinion  on  the  law  and  the  evidence. 

Vol.  LXVI  30 
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He  reported  in  favor  of  the  plaintiff  in  error,  giving  her 
priority  over  Mrs.  Ennesser,  upon  evidence  which,  if  it  were 
an  original  question,  we  should  say  justified  his  conclusion. 
We  need  not  recapitulate  it  for  the  purposes  of  this  opinion. 
On  exceptions  by  Mrs.  Ennesser,  the  court  sustained  them, 
and  entered  a  decree  giving  her  priority. 

The  reason  why  it  is  unnecessary  to  recapitulate  the  evi- 
dence, is  that  the  doctrine  often  repeated  by  this  court — 
Whitcomb  v.  Duell,  54  111.  App.  650;  Green  v.  Hedenberg, 
55  111.  App.  425;  Foster  v.  Swaback,  58  111.  App.  5bl; 
Eriedman  v.  Schoengen,  59  111.  App.  376;  Jamieson  v.  Wal- 
lace, 60  111.  App.  618 — has,  in  Williams  v.  Lindblom  (opinion 
filed  i^ovember  9^,  1896),  been  approved  by  the  Supreme 
Court  in  these  words : 

"  As  a  rule  it  may  be  stated  that  the  findings  of  fact  by 
a  master  (in  stating  an  account)  are  conclusive,  unless  a 
clear  mistake,  or  fraud,  are  shown,"  citing  "  Am.  &  Eng. 
Ency.,  Vol.  14,  page  940,  and  cases  cited  in  note  3." 

Though  the  Supreme  Court  parenthetically  qualify  the 
proposition  with  the  words,  *'  in  stating  an  account,"  yet 
the  text  they  cite,  and  the  cases  referred  to,  are  without 
such  qualification;  as  are  our  own  decisions. 

Williams  v.  Lindblom  involved  an  account,  which  ac- 
counts for  the  parenthesis. 

The  court  should  have  abided  by  the  master's  report,  and 
the  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  in  conformity  with  that  report. 


Fred  W.  Wolf  Company  y.  Henry  J.  D.  Wodrich. 

1.  Jurisdiction.— TTTien  Court  of  Chancery  Witt  i?e<ain.— While  it 
is  weU  settled  that  if  a  court  of  equity  acquires  jurisdiction  of  a  case  on 
any  equitable  ground  it  wiU  retain  the  cause  and  afford  complete  relief, 
although  it  becomes  necessary  to  enforce  purely  legal  rights,  yet  the 
facts  which  bring  the  cause  within  the  jurisdiction  of  equity  must  be 
not  only  pleaded  but  proved,  and  if  the  court  in  its  final  determination 
concludes  that  the  all^ations  which  alone  gave  it  jurisdiction  are  base- 
less, its  jurisdiction  is  at  an  end. 
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Bill,  for  an  accounting.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  bill  dismissed  without 
prejudice.    Opinion  filed  November  80,  1896. 

Statement  of  the  Case. 

This  was  a  bill  brought  by  appellee,  alleging  that  he  was 
employed  by  the  appellant;  that  he  was  to  be  compensated 
by  a  fixed  salary  of  $2,000  per  annum,  to  be  paid  in  equal 
monthly  installments,  and  that  he  was  to  receive  in  addi- 
tion, at  the  end  of  each  year  of  his  employment,  ten  per 
cent  of  the  net  profits  of  the  business  for  such  year;  that 
after  he  had  been  working  a  few  months,  the  appellant  un- 
dertook to  discharge  him,  notifying  him  that  he  would  not 
be  permitted  to  continue  his  services  under  the  contract,  and 
would  no  longer  be  employed  or  paid  by  the  company;  that 
thereafter  appellant  refused  to  give  him  employ ment  or  pay 
him  any  money;  that  he  tendered  his  services  during  the 
entire  year  of  1890,  and  after  the  expiration  of  1890,  de- 
manded an  accounting  of  the  business  for  that  year,  and 
payment  of  the  balance  of  his  stipulated  salary,  and  ten  per 
cent  of  the  net  profits,  and  an  opportunity  to  examine  the 
books  of  the  company,  which  was  refused. 

Appellee  in  his  bill  prayed  for  an  accounting  of  the  busi- 
ness of  the  Wolf  company  for  the  year  of  1890,  with  refer- 
ence for  that  purpose,  and  a  decree  for  ten  per  cent  of  the 
net  profits,  and  the  balance  of  his  fixed  salary. 

Appellant  answered  the  bill,  denying  that  appellee  was 
employed  otherwise  than  from  month  to  month. 

The  case  was  referred  to  a  master  to  take  evidence  and 
report  the  same  to  the  court.  This  having  been  done,  the 
court,  upon  consideration  of  the  evidence  so  reported  and 
the  arguments  of  counsel,  found,  among  other  things,  as 
follows : 

"  That  under  the  said  contract  the  said  complainant  was 
to  receive  a  fixed  compensation  for  the  services  to  be  ren- 
dered by  him,  at  the  rate  of  $2,000  per  year,  in  equal 
monthly  installments;  and  that  there  was  talk  between  the 
parties  that  said  complainant  should  receive  a  further  com- 
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pensation  to  be  determined  by  a  percentage  of  the  net 
profits  of  the  business  of  said  company;  but  that  the  minds 
of  the  parties  did  not  fully  come  together  in  the  matter  of 
said  percentage,  nor  as  to  when  the  said  percentage  should 
be  computed,  the  testimony  being  conflicting  upon  that 
subject. 

The  court  further  finds  that  this  case  is  one  in  which  the 
appeal  of  the  complainant  in  the  first  instance  to  the  equity 
side  of  the  court  was  justified,  upon  the  evidence  intro- 
duced in  behalf  of  the  said  complainant,  and  where  a  court 
of  equity  had  jurisdiction  for  the  determination  of  the  mat- 
ters of  diflference  between  said  parties,  and  upon  the  claim 
of  the  said  complainant  to  a  right  to  an  accounting  touch- 
ing the  net  profits;  and  that  therefore  the  case  is  one 
where  it  is  right  and  proper  that  this  court  should  retain 
jurisdiction  for  the  adjustment  of  all  matters  in  dispute." 

On  account  of  the  fixed  salary  claimed  by  appellee,  the 
court  awarded  him  the  sum  of  $1,210,  with  interest  at  five 
per  cent  per  annum  from  January  1,  1891,  to  the  date  of 
the  decree;  from  which  decree  the  Wolf  Company  prosecutes 
this  appeal. 

Hajcline,  Soott  &  Lord,  attorneys  for  appellant. 

Black  &  Fitzgerald,  attorneys  for  appellee. 

Mr.  JnsnoB  Waterman  delivered  the  opinion  op  the 
Court. 

The  only  allegation  in  the  bill  which  gave  a  coutt  of 
equity  jurisdiction,  was  that  concerning  the  alleged  agree- 
ment by  appellant  to  pay  appellee  ten  per  cent  of  the  net 
profits  made  by  the  company;  without  this  allegation,  the 
bill  would  have  presented  merely  the  ordinary  case  of  the 
claim  of  an  employe,  who  insists  that  he  has  been  im- 
properly discharged,  before  the  expiration  of  his  time  of 
service,  for  the  salary  which  would  have  been  due  him 
had  he  continued  in  the  service  for  which  he  was  engaged. 

The  court  below  found  that  there  was  no  agreement  to 
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pay  to  app3llee  a  percentage  of  the  net  profits  of  the  busi- 
ness. Such  finding  was  equivalent  to  a  determination  that 
there  had  never  existed  any  ground  for  the  interposition  of 
a  court  of  equity;  in  other  words,  the  court  below  found 
that  the  only  just  claim  of  the  appellee  was  for  a  fixed 
salary,  for  which  his  remedy  at  law  was  adequate;  that 
his  claim  for  a  percentage  of  the  profits  was  unwarranted, 
and  that  he  had  secured  a  hearing  in  a  court  of  equity  by 
setting  up  a  baseless  claim. 

It  is  a  fundamental  principle,  that  when  a  court  of  equity 
has  jurisdiction  over  a  cause  for  any  purpose,  it  may  retain 
the  cause  for  all  purposes,  and  proceed  to  a  final  determina- 
tion of  all  the  matters  at  issue. 

The  rule  is  not,  that  when  it  is  claimed  or  alleged  in  a 
bill  that  a  court  of  equity  has  jurisdiction  over  a  cause  for 
any  purpose,  it  may  retain  the  cause  for  all  purposes,  and 
proceed  to  a  final  determination  of  all  matters  put  at  issue 
by  bill  and  answer.  The  subject-matter  which  gives  a 
court  of  equity  jurisdiction  must  be  one  that  actually  ex- 
ists, and  not  one  that  is  falsely  alleged  in  a  pleading;  so  if 
the  court,  in  its  final  determination,  concludes  that  the  alle- 
gation which  alone  gave  it  jurisdiction,  is  baseless,  its 
jurisdiction  is  at  an  end;  it  can  not  proceed  further.  To,  in 
such  case,  go  on  and  adjudicate  upon  matters  of  purely  legal 
racognizanoe,  would  be  to  usurp  a  province  of  a  court  of 
law,  and  a  practice  which,  if  followed  to  its  logical  end, 
would  result  in  sweeping  into  the  court  of  chancery,  a 
major  portion  of  causes  now  heard  and  determined  at  law. 

In  Green  v.  Spring,  43  111.  280,  it  appeared  that  a  bill  was 
filed  for  dower  and  partition.  The  application  for  such  re- 
lief under  proper  allegations,  undoubtedly  gave  a  court  of 
equity  jurisdiction.  In  the  progress  of  the  cause,  the  claim 
for  dower  was  abandoned,  and  it  appeared  that  the  only 
persons  with  whom  partition  could  be  made  were  not  par- 
ties. Such  being  the  state  of  the  case,  the  Supreme  Court 
nid: 

^^  So  far  as  Spring  is  concerned,  it  stands  a  naked  bill  to 

••n  him  out  of  possession  of  land  adversely  claimed  by 
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him,  and  to  compel  an  account  of  rents  and  profits.  If  this 
bill  can  be  maintained,  we  are  at  a  loss  to  perceive  why  a 
bill  in  chancery  can  not  be  maintained  in  every  instance  to 
recover  possession  of  land  adversely  held.  *  *  *  The 
bill  was  properly  dismissed,  as  a  bill  of  partition,  for  want 
of  proper  parties,  and,  so  far  as  it  sought  to  evict  an  ad- 
verse claimant  without  title,  there  was  nothing,  either  in 
the  bill  or  proofs,  to  give  the  court  jurisdiction." 

In  Lugan  v.  Lucas,  59  111.  237,  a  bill  was  filed  asking  for 
an  injunction  to  restrain  Lucas  from  any  further  action  in 
respect  to  an  execution,  or  in  the  collection  of  the  judgment 
upon  which  the  said  writ  was  based;  the  court  said : 

"  So  far  as  the  bill  for  an  injunction  was  concerned,  it  was 
rightly  dismissed. 

Should  it  have  been  retained  for  any  other  purpose  f 

There  is  an  allegation  in  the  bill,  that  there  has  never 
been  any  final  settlement  between  the  parties,  of  their  part- 
nership matters,  and  that  upon  a  fair  settlement  of  them  there 
would  be  due  the  complainant, in  his  opinion, $4,000, or  there- 
abouts, and  the  bill  prays  that  a  final  account  may  be  taken 
of  all  the  partnership  matters.  *  *  *  The  real  causes  of 
complaint,  beside  the  judgment  and  execution  in  question, 
seem  to  be  the  non-payment  of  the  sum  of  $1,664,  and  the 
partnership  debts,  according  to  the  agreement  of  Lucas. 
But,  for  the  non-payment  of  this  sum,  and  the  violation  of 
Lucas'  agreement  in  not  paying  the  partnership  debts,  the 
complainant  has  a  sufficient  remedy  at  law. 

We  are  of  opinion  that  the  bill  was  rightly  dismissed, 
and  the  decree  of  the  court  below  is  affirmed." 

In  County  of  Cook  v.  Davis,  l43  111.  151,  the  court  said : 

"  In  actions  cognizable  at  law,  the  mere  fact  that  an  ac- 
counting is  necessary,  even  when  there  are  cross-accounts, 
■■-  - — **""' — *  *,o  give  a  court  of  equity  jurisdiction  {Hadley 
9  III.  302),  'the  general  rule  being  that  a 
presented  when  the  remedies  at  law  are  inad- 
eroy's  Eq.,  177,  178,  1420,  1421;  Story's  Eq. 
*  *  *  It  is  well  settled  that  if  the  court 
ires  jurisdiction  on  any  equitable  ground,  it 
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will  retain  the  cause  and  aflford  complete  relief,  although  it 
becomes  necessary  to  enforce  purely  legal  rights.  Pome- 
roy's  Eq.  229,  230;  Story's  Eq.  Jur.,  74;  City  of  Peoria  v. 
Johnson,  56  111.  45;  Eawson  v.  Fox,  65  Id.  200;  Pool  v. 
Docker,  92  Id.  509.  If,  however,  the  allegations  of  the 
bill  creating  equitable  cognizance  are  not  sustained,  the 
jurisdiction  will  fail.  Supra^  and  Daniel  v.  Green,  42  111. 
471;  Green  v.  Spring,  43  Id.  280." 

Appellee  has  assigned  cross-errors,  and  insists  that  the 
court  below  should  have  found  that  there  was  a  contract  to 
pay  appellee  ten  per  cent  of  the  net  profits,  and  should 
have  required  appellant  to  account  therefor. 

Such  finding  would  have  sustained  the  jurisdiction  of  the 
court  and  given  it  power  to  go  on  and  award,  as  it  did,  to 
appellee,  the  unpaid  amount  of  the  fixed  salary  promised 
him. 

We  have  examined  the  conflicting  evidence  reported  by 
the  master,  presented  to  the  court  below,  and  brought  here, 
and  are  unable  to  say  that  the  chancellor  erred  in  finding 
that  the  minds  of  the  parties,  as  to  the  alleged  agreement 
to  pay  ten  per  cent  of  the  profits,  did  not  meet,  and  that 
there  was  no  contract  therefor. 

Such  being  the  case,  the  decree  of  the  Circuit  Court  must 
be  reversed,  and  the  complainant's  bill  here  dismissed, 
without  prejudice. 


The  Manchester  Fire  Assurance  Company  v.  Andrew  J. 

Benson. 

1.  Contracts— Jtftnd«  of  the  Parties  Mast  Meet— In.  a  suit  against  an 
insurance  company  where  the  plaintiff  had  directed  his  agent,  who  was 
also  agent  for  the  insurance  company,  to  keep  his  property  insured,  and 
the  agent  in  pursuance  of  said  instructions  had  written  the  policy  sued 
upon,  but  had  not  entered  it  upon  his  books,  or  reported  it  to  his  com- 
pany, but  had  notified  the  owner  of  the  property,  who  had  thereupon 
asked  the  agent  to  write  the  insurance  company  for  permission  to  make 
a  lower  rate  and  if  they  refused  to  do  so  to  cancel  the  policy,  and  the 
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agent  had  done  nothing  in  pursuance  of  this  request,  it  was  held  that 
the  minds  of  the  parti  i«  had  not  come  together  and  that  the  plaintiff 
could  not  recover  for  a  destruction  of  his  property  by  fire. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  final  judgment 
rendered.    Opinion  filed  November  80,  1896. 

Batbs  &  Haedino,  attorneys  for  appellant. 
Lemma  &  Cope,  attorneys  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  cause  was  submitted  to  the  Circuit  Court  upon  an 
agreed  statement  of  facts  as  follows  : 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  cause,  that  the  following  is  a 
true  and  correct  statement  of  the  facts  in  said  cause,  which 
facts  are  submitted  to  the  court  as  the  full,  entire  and  com- 
plete facts  in  said  suit : 

"  On  the  20th  day  of  March,  1893,  and  for  some  time 
prior  thereto,  and  until  the  1st  day  of  July,  1893,  George 
E.  Benson  was  an  agent  of  the  said  defendant  at  Marion, 
Illinois,  empowered  to  issue  insurance  policies  for  the  de- 
fendant, collect  premiums  on  insurance,  effect  insurance,  and 
to  transact  such  other  business  as  pertained  to  such  agency. 
At  the  same  time  Andrew  J.  Benson,  who  then  resided  in 
Chicago,  Illinois,  at  a  distance  of  300  miles  from  Marion, 
Illinois,  was  the  owner  of  lot  1,  in  block  10,  in  the  original 
survey  of  Marion,  in  Williamson  county,  Illinois,  subject  to 
a  ninety-nine  year  lease  of  the  north  half  of  the  second  story 
of  the  building  situated  on  said  lot,  said  lease  beginning 
about  the  year  1870,  and  running  to  Fellowship  Lodge  No. 
89  (Masonic).  About  two  years  prior  to  the  date  first  above 
mentioned  said  Andrew  J.  Benson  had  removed  from  Mar- 
ion to  Chicago,  Illinois,  and  had  left  with  said  George  E. 
Benson  his  policies  of  insurance  on  said  property,  with  the 
general  direction  to  keep  the  same  insured.     At  the  end  of 
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the  first  year  the  said  George  E.  Benson,  bein^  at  the  time 
an  agent  of  an  insurance  company  other  than  the  defendant, 
wrote  a  policy  of  insurance  on  said  property  in  said  other 
company  for  said  Andrew  J.  Benson,  and  retained  such 
policy  in  his  possession,  and  upon  being  notified  of  the 
amount  of  premium  charged  for  said  policy,  which  was  $1.10 
per  hundred,  said  Andrew  J.  Benson  complained  of  said 
rate,  claiming  it  was  too  high. 

On  the  20th  day  of  March,  1893,  the  said  insurance  ex- 
pired, and  said  George  E.  Benson,  being  then  the  agent  of 
the  Manchester  Fire  Assurance  Company  at  Marion,  Illi- 
nois, wrote  an  insurance  policy,  a  copy  of  which  is  filed 
with  the  declaration  in  said  case,  which  insurance  policy 
the  said  George  E.  Benson  retained  in  his  office  in  Marion, 
but  did  not  enter  said  policy  in  his  policy  register  or  report 
the  same  to  said  company,  and  immediately  after  writing 
said  policy,  the  said  George  E.  Benson  wrote  to  said 
Andrew  J.  Benson  in  Chicago,  a  letter  dated  March  20, 
1893,  and  mailed  on  said  day,  which  letter,  so  far  as  relates 
to  said  matter  of  insurance,  is  as  follows : 

*  The  insurance  on  the  house  is  expired,  and  I  have  re- 
written it.  The  premium  is  $54.  If  you  do  not  want  to 
carry  it,  please  let  me  know  at  once,  that  I  may  cancel  it.' 

This  letter  was  received  by  Andrew  J.  Benson,  at  Chi- 
cago, Illinois,  on  March  21,  1893,  and  thereupon,  on  the 
same  day,  the  said  Andrew  J.  Benson  wrote  to  said  George 
E.  Benson  as  follows : 

*  Would  like  to  keep  my  property  insured,  but  feel  like 
the  premium  charged  is  too  much.  I  used  to  get  it  at  $1 
and  then  $1.10.  Your  rate  is  $1.36.  I  do  not  feel  like  pay- 
ing it,  and  would  rather  carry  my  own  risk  than  pay  that 
figure.  Toucan  write  your  company  that  I  will  pay  $1.10. 
If  they  refuse  to  write  it  at  that,  cancel  it.  I  know  the 
board  fixed  this  new  rate,  but  it  is  too  high,  and  I  do  not 
propose  to  stand  it.  My  property  is  not  in  proportion  to 
other  in  Marion.' 

Said  letter  was  mailed  on  the  said  day,  and  reached  the 
office  of  said  George  E.  Benson  on  the  day  following.     Said 
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George  E.  fienson  was  not  at  home  when  said  letter  ar- 
rived, but  returned  on  or  about  the  27th  day  of  March, 
1893,  when  he  found  the  said  letter  from  Andrew  J.  Ben- 
son, and  signed  by  him.  Afterward,  on  the  2Sth  day  of 
March,  1893,  the  building  described  in  said  insurance  policy 
was  totally  destroyed  by  fire;  and  thereupon,  on  the  same 
day,  the  said  George  E.  Benson  telegraphed  to  Andrew  J. 
Benson  as  follows,  to- wit : 

*  Block  ten  burned  to  ground.  No  insurance  on  your 
building.    Will  write  to-day. 

(Signed.)  George  E.  Benson.' 

On  the  same  day  said  George  E.  Benson  wrote  to  said 
Andrew  J.  Benson  as  follows : 

"Dear  Brother:  Have  time  for  only  a  word.  Tour 
building  and  Robertson's  burned  together;  no  difiference  as 
to  time.  The  general  opinion  of  the  people  is  that  both 
buildings  were  set  by  some  one  about  the  same  time.  I 
am  making  an  effort  to  find  out  who  done  the  dirty  work. 
Have  good  help  and  some  clews.  You  wrote  me  that  if  I 
could  not  get  your  insurance  at  $1.10  not  to  write  it.  I 
could  not  get  it,  so  you  have  the  whole  loss  to  stand.  I 
am  sorry  of  this,  and  so  are  your  friends  here,  but  it  can 
not  be  helped.  Hastily, 

George.* 

Said  letter  was  received  by  said  Andrew  J.  Benson  at 
Chicago,  111.,  about  the  29th  day  of  March,  1893. 

The  said  premium  of  $54  was  never  paid  to  the  said  in- 
surance company,  nor  were  any  instructions  given  by  the 
said  Andrew  J.  Benson  to  pay  the  same,  other  than  the 
general  instructions  above,  and  the  general  direction  given 
by  the  said  Andrew  to  said  George  to  pay  any  liabilities 
against  the  said  Andrew  J.  Benson  out  of  the  rents  which 
the  said  George  E.  Benson  was  collecting  for  the  said 
Andrew.  At  the  time  when  said  policy  was  written,  and 
ever  since,  the  said  George  E.  Benson  had  monej^s  in  his 
hands  belonging  to  said  Andrew  J.  Benson,  out  of  Avhich 
he,  the  said  George  E.  Benson,  could  have  paid  the  said 
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premium.  It  was  the  common  custom  of  insurance  agents 
in  the  said  town  of  Marion,  and  of  the  said  George  £.  Ben- 
son as  an  insurance  agent,  to  write  policies  of  insurance, 
and  collect  the  premiums  therefor  at  the  end  of  the  current 
month,  where  the  parties  insured  were  of  unquestioned 
responsibility.  The  said  Andrew  J.  Benson  was  financially 
responsible. 

In  July  following  the  said  fire  in  March,  the  said  An- 
drew J.  Benson  learned  from  the  said  George  E.  Benson 
for  the  first  time  that  he,  the  said  George  E.  Benson,  had 
not  written  to  said  company  prior  to  the  burning  of  said 
building,  concerning  said  insurance.  This  was  the  first 
knowledge  which  he,  the  said  Andrew  J.  Benson,  had  that 
the  said  George  E.  Benson  had  not  written  to  said  com- 
pany in  any  manner  prior  to  the  burning  of  said  building. 

After  the  receipt  on  March  27,  1893,  of  the  said  letter  of 
the  21st  day  of  March,  1893,  by  the  said  George  E.  Benson, 
the  said  George  E.  Benson  did  nothing  in  respect  to  the 
said  insurance  policy.  He  did  not  write  to  said  insurance 
company,  nor  do  any  other  act  in  relation  to  the  matter. 

The  said  George  E.  Benson  interpreted  said  letter  as  a 
cancellation  of  said  policy,  and  made  no  report  of  the  issu- 
ance of  said  policy  to  said  defendant. 

At  the  time  of  the  said  fire,  the  said  George  E.  Benson 
had  his  oflice  in  the  building  aforesaid,  and  the  said  policy 
of  insurance,  with  the  other  papers  and  library  of  said 
George  E.  Benson,  were  burned  in  said  fire. 

The  cash  value  of  the  said  building  at  the  time  of  the  said 
fire  was  about  $6,000. 

Until  some  time  in  July,  1893,  the  said  Andrew  J.  Benson 
received  no  further  information  regarding  said  insurance, 
except  that  contained  in   the  above  letters  and  telegram. 

On  or  about  the  9th  day  of  September,  1893,  the  said 
Andrew  J.  Benson  presented  to  the  said  defendant  a  written 
statement  of  the  loss  of  the  said  property  by  fire,  as  shown 
by  exhibit  *  A '  attached  hereto,  and  the  said  defendant, 
on  receipt  of  said  statement,  declined  to  pay  said  loss,  as 
shown  by  the  letter  hereto  attached. 

(Copy  of  policy  hereto  attached.) 
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The  said  Andrew  J.  Benson  continued  to  reside  in  Chi. 
cago  after  said  fire,  and  did  not  see  the  said  George  E. 
Benson  until. in  July,  1893. 

The  foregoing  is  a  full  statement  of  all  the  facts  in  the 

case* 

Andbew  J.  Benson, 

by  Lemma  &  Cope,  his  Att'ys. 

Manchester  Fikb  Assurance  Company, 

by  Bates  &  Harding,  its  Att'ys." 

Exhibit  A,  being  a  sworn  statement  made  by  Andrew  J. 
Benson  on  the  9th  day  of  September,  1893,  and  delivered 
to  the  defendant  herein  on  said  9th  day  of  September,  1893, 
and  purporting  to  be  a  proof  of  loss  under  said  policy. 

Exhibit  B,  attached  to  agreed  statement  of  facts,  being 
letter  from  attorney  of  the  Manchester  Fire  Assurance 
Company  to  Messrs.  Lemma  &  Cope,  attorneys  for  plaint- 
iff, stating  that  from  the  facts  as  shown  by  the  letter  of 
Messrs.  Lemma  &  Cope  to  the  company,  it  would  seem 
that  the  minds  of  the  parties  never  met  upon  this  contract 
of  insurance  upon  which  suit  is  brought. 

Exhibit  C,  being  copy  of  a  policy  of  insurance  in  the 
Manchester  Fire  Assurance  Company,  such  as  was  written 
out  by  George  E.  Benson,  and  was  in  his  possession  at  the 
time  the  fire  occurred;  provides  that  if  fire  occur,  the  as- 
sured shall,  within  sixty  days  after  said  fire,  render  a  state- 
ment to  the  company,  signed  and  sworn  to  by  the  assured, 
stating  the  time  and  origin  of  the  fire,  the  interest  of  the 
assured  in  the  property,  and  all  other  information  specified 
in  said  condition  of  said  policy,  which  sworn  statement  is 
usually  known  as  a  proof  of  loss.  Also  provides  that  if 
fire  occur,  the  insured  shall  give  immediate  notice  of  any 
loss,  in  writing,  to  the  company,  etc. 

Many  propositions  of  law  were  submitted  to  the  court 
by  the  appellant,  but  with  them  we  have  no  concern, 
as  in  this  court,  the  question  is,  whether  the  judgment  is 
erroneous  upon  the  whole  case — facts  as  well  as  law.  West 
Chicago  Park  Comm'rs  v.  Kincade,  64  111.  App.  113. 

The  adage  that  "  it  takes  two  to  make  a  bargain''  is  as 
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applicable  to,  though  perhaps  less  impartially  enforced  in, 
insurance  contracts  as,  or  than,  any  other. 

Here  the  parties  never  came  to  an  agreement. 

The  principles  upon  which  Winnesheik  Ins.  Co.  v.  Holz- 
grafe,  53  III.  516,  and  Home  Ins.  Co.  v.  Field,  42  111.  App. ' 
392,  were  decided,  apply  here,  and  no  multiplication  of 
words  is  necessary. 

The  judgment  of  the  Circuit  Court  is  wrong,  and  is  re- 
versed. Final  judgment  will  be  entered  here  for  the  ap- 
pellant, the  case  having  been  tried  below  without  a  jur3\ 
See  case  first  cited. 

Reversed,  and  final  judgment. 
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Mechanics   and  Traders  Savings,  Loan  and    Building 
Association  of  Chicago,  and  Henry  Hudson,  Trus- 
tee, V.  Frank  C.  Vierling,  Margaret  Vier- 
ling, L.  F.  Cnmmings,  John  B.  Clark 
and  Lincoln  National  Bank. 

1.  Building  Associations— By-Lairs,  When  Binding  on  Members, 
— By-laws  of  a  building  association  not  repugnant  to  the  laws  of  the 
State,  are  binding  upon  the  members. 

2.  C^ONTRACTs. — Not  F)rbidden  By  Laic,  Will  Be  Enforced  as  Made. 
— Ck)urt8ma7notdecli  re  oppresnve,  terms  sanctioned  by  legislation,  and 
where  parties  9ui  juris  anu  compos  mentis  enter*  into  contracts  sanc- 
tioned by  law,  they  must  abide  by  such  contracts. 

Foreclosare  Proceedings. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  November  30, 1896. 

BowEN  W.  Schumacher,  attorney  for  appellants. 

Pope  &  Small,  attorne3's  for  appellees  Frank  C.  Vier- 
ling and  Margaret  Vierling. 

Me.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellee  Frank  C.  Vierling  was  a  holder  of  stock  in, 

and  a  borrower  from,  the  association,  which  is  a  corpora- 
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tion  under  "  An  act  to  enable  associations  of  persons  to  be- 
come a  body  corporate,  to  raise  funds  to  be  loaned  only 
among  their  members,"  approved  April  4,  1872.  The 
second  section  of  the  act  provided  that  ''as  soon  as  100 
shares  or  more  of  the  capital  stock  shall  be  subscribed,  the 
commissioners  shall  convene  a  meeting  of  the  subscribers 
for  the  purpose  of  electing  directors,  adopting  a  charter 
and  by-laws,"  and  other  business. 

Two  by-laws  of  this  association  are  as  follows : 

"  Section  1.  Every  member  who  shall  neglect  to  pay  his 
or  her  installments  at  the  time  they  may  become  due,  shall 
pay  to  the  association  a  fine  of  ten  cents  per  share  for  each 
installment  past  due. 

Section  2.  Every  borrowing  member  who  shall  neglect 
to  pay  the  interest  on  his  loan  when  the  same  may  become 
due,  shall  pay  to  the  association  a  fine  of  twenty-five  cents  for 
each  share  of  stock  on  which  he  may  have  obtained  a  loan." 

By-laws  not  repugnant  to  the  law  of  the  State,  bind  the 
members.  Wetherell  v.  Building  and  Loan  Ass'n,  153  111. 
361. 

Vierling  held  forty  shares  in  the  twenty-ninth  series,  and 
had  borrowed  $4,000.  He  was  much  in  default  upon  his 
installment  payments  on  his  stock,  which  were  fifty  cents 
monthly  on  each  share,  and  upon  his  interest,  which  was 
$26.66  monthly. 

August  17,  1891,  the  association  passed  a  resolution  as 
follows : 

"  On  motion,  the  oflBcers  were  directed  to  pay  $100  for 
each  share  in  the  twenty-ninth  series  on  which  $53  install- 
ments have  been  paid,  and  the  trustee  is  hereby  authorized 
to  release  all  loans  secured  for  the  twenty-ninth  series,  upon 
payment  of  all  dues  and  interest  and  fines  up  to  the  pres- 
ent month." 

The  bill  in  this  case  is  filed  to  foreclose  the  trust  deeds 
in  the  nature  of  mortgages  given  by  Yierling  and  his  wife 
to  secure  the  loans,  and  the  contest  is  as  to  how  the  account 
shall  be  stated. 

We  hold  that  it  is  to  be  stated  in  accordance  with  the  by- 
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laws  and  the  resolution  of  August  17,  1891 — that  is,  charge 
him  with  all  dues  unpaid,  of  fifty  cents  per  month  upon  each 
share  of  his  stock,  all  monthly  unpaid  installments  of  inter- 
est of  126.66  each,  and  all  fines  incurred  by  him  under 
either  by-law  quoted,  whether  such  fines  shall  have  been 
I  charged  up  on  the  books  or  not;  making  a  new  principal  as 
of  August  17,  1891,  upon  which  interest  is  to  be  charged 
at  the  rate  of  five  per  cent  per  annum  up  to  the  date  of  a 
decree. 

To  that  is  to  be  added  taxes  paid  by  the  association, 
with  interest  thereon  at  eight  per  cent  per  annum,  as  pro- 
vided by  the  trust  deeds;  and  also  the  solicitor's  fee  of 
$250,  which  the  court  allowed.  Such  payments  as  have 
been  made  since  August  17,  1891,  are  to  be  credited  in  the 
manner  the  court  pursued  in  arriving  at  the  decree  appealed 
from. 

The  total  thus  found  to  be  the  amount  for  which  a  decree 
is  to  be  entered,  as  both  trust  deeds  are  upon  the  same 
premises. 

In  any  contest  between  a  building  society  and  a  stock- 
holder and  borrower,  more  questions  can  be  presented  than 
can  be  discussed  in  a  volume,  and  we  must  content  our- 
selves with  stating  results. 

But  the  result  is  not  oppressive  to  the  borrower,  beyond 
the  limit  of  the  law  as  to  such  associations. 

The  act  under  which  the  association  was  organized,  pro- 
vided, in  section  6,  that  "  Every  share  of  stock  shall  be 
subject  to  a  lien  for  the  payment  of  unpaid  installments  and 
other  charges  incurred  thereon  under  the  provisions  of  the 
charter  and  by-laws;  and  the  by-laws  may  prescribe  the 
form  and  manner  of  enforcing  such  lien." 

Section  8  provided  that  "  In  case  of  non-payment  of 
installments  or  interest  by  borrowing  stockholders  for  the 
space  of  six  months,  payment  of  principal  and  interest,  with- 
out deducting  the  premium  paid  or  interest  thereon,  may 
be  enforced  by  proceeding  against  their  securities,  according 
to  law."  And  section  10,  that  "No  premiums,  fines,  or 
interest  on  such  premiums,  that  may  accrue  to  the  said 
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corporation,  according  to  the  provisions  of  this  act,  shall 
be  deemed  usurious,  and  the  same  may  be  collected  as  other 
debts  of  like  amount  may  be  collected  by  law  in  this  State." 
When  parties  tnii  juris  and  c(ytnpo%  mentis  enter  into  con- 
tracts sanctioned  by  law,  they  must  abide  by  such  contracts. 
The  unpaid  dues  or  installments  upon  shares,  and  for 
interest,  and  fines  for  non-payment,  exceeded,  on  Auo^ust 
17,  1891,  all  that  the  borrower  had  paid.  Section  4,  Art.  13 
of  the  by-laws  is  that  "  Whenever  fines  and  installments  in 
arrears  shall  amount  to  the  sum  equal  to  the  aggregate  of 
installments  paid  to  the  association,  the  stock  on  which 
said  fines  and  arrears  may  have  accrued  may  be  declared 
forfeited  to  the  association  by  the  board  of  directory,  and 
the  owner  thereof  shall  cease  to  be  a  member  of  the  asso- 
ciation." 

And  the  notes  provided  that  "  In  case  the  said  install- 
ments, or  either  of  them,  or  said  monthly  interest,  or  any 
part  thereof,  shall  remain  unpaid  for  the  space  of  six 
months  after  the  same  shall  have  become  due  and  payable, 
in  accordance  herewith  and  with  the  rules  and  by-laws  of 
said  association,  then  the  whole  amount  of  said  principal 
and  interest,  without  deducting  the  premium  paid  or  interest 
thereon,  shall  become  due  and  payable,  and  may  be  enforced 
against  me  and  my  securities  herein,  according  to  law." 

The  trust  deeds  had  similar  provisions. 

The  account  stated,  as  we  have  indicated,  is  more  favor- 
able to  the  appellee  Frank  C.  Vierling  than  the  statute  and 
by-laws  would  warrant  the  association  to  insist  upon,  but  it 
conforms  to  the  privilege  given  him  by  the  resolution  of 
August  17, 1891. 

Courts  may  not  declare  oppressive,  terms  sanctioned  by 
legislation. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  state  the  account  in  the  manner  hereinbefore 
stated,  and  enter  a  decree  of  foreclosure  thereon. 
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James  H.  Oilbert  t.  The  Watts-DeGolyer  Company. 

1.  Executions — Subject  to  Plaintiff's  Control, — An  execution  is  proc- 
ess belonging  to  tha  plaintiff  therein;  he  has  a  right  to  control  it,  and 
his  interests  and  wishes  should  at  all  times  be  respected  by  the  officer  in 
charge. 

2.  Measure  op  Damages— -FbiZure  to  Properly  Execute  Writ — In  a 
suit  against  a  sheriff  for  a  failure  to  properly  execute  a  writ  of  execu- 
tion the  measure  of  damages  is  prima  facie  the  debt  due  the  plaintiff, 
and  the  burden  rests  on  the  defendant  to  show  facts  in  mitigation. 

Trespass  on  the  Case,  for  failure  to  properly  execute  a  writ.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896. 
Affirmed.    Opinion  filed  November  19,  1896. 

Statement  op  the  Case. 

This  was  an  action  on  the  case  brought  by  the  Watts- 
DeGrolyer  Company,  a  corporation,  against  James  H.  Gil- 
bert, late  sheriff  of  Cook  county,  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  an  unlawful  con- 
tinuance of  a  sale  under  an  execution,  against  the  protest 
and  command  of  the  plaintiff  in  the  writ. 

The  trial  of  the  case,  below,  resulted  in  a  verdict  and 
judgment  against  the  defendant  for  $705.70. 

The  declaration  alleges  the  following  facts:  That  on 
the  16th  day  of  November,  1893,  the  appellee  recovered  a 
judgment  for  $687.95,  in  the  Superior  Court  of  Cook  County, 
in  an  attachment  suit  against  the  Birdsall  Company;  that 
on  the  same  day  a  special  execution  was  issued  and  placed 
in  the  hands  of  the  sheriff,  by  which  writ  he  was  directed 
to  sell  the  property  previously  attached;  that  the  sheriff,  in 
compliance  with  the  law,  posted  the  usual  notices  and  adver- 
tised the  sale  for  the  28th  day  of  November,  1893,  at  ten 
o'clock  A.  M.,  at  the  Agricultural  Building  of  the  World's 
Fair;  that  on  the  27th  day  of  November,  1893,  the  sheriff 
requested  the  plaintiff  to  consent  to  a  continuance  of  such 
sale;  that  the  plaintiff  refused  to  give  such  consent,  but 
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peremptorily  instructed  the  sheriff  to  sell  the  property  on 
the  following  morning,  pursuant  to  his  published  notices, 
and  that  in  case  of  a  failure  so  to  do,  he"  would  be  held  per- 
sonally liable  for  any  dama;^es  sustained:  that  at  the  time 
and  place  of  said  sale,  as  advertised,  there  were  present  per- 
sons who  were  ready  to  pay  the  full  market  value  of  the 
goods  and  chattels  so  attached. 

The  declaration,  after  alleging  the  foregoing,  avers  that 
the  sheriff,  "notwithstanding  his  duty  in  that  regard,  and 
notwithstanding  the  positive  command  of  said  writ  of  ex- 
ecution, and  pursuant  to  his  published  notices  thereof,  did 
then  and  there  announce  to  the  bidders  present  that  such 
sale  would  be  postponed,  and  did  then  and  thereafter  convert 
the  same  to  his  own  use  and  benefit,  to  the  damage  of  the 
plaintiff  of  fifteen  hundred  dollars,"  etc. 

To  which  declaration  the  defendant  filed  a  plea  of  gen- 
eral issue. 

The  following  appears  from  the  evidence : 

Kovember  25,  1893,  the  sheriff  was  served  with  a  notice 
by  one  C.  V.  Smith,  attorney,  representing  J.  P.  Nye,  of 
New  York  City,  to  the  effect  that  the  said  attorney  would 
make  application  before  Judge  Goggin,  of  the  Superior 
Court,  for  an  order  staying  the  sale. 

An  affidavit  of  said  Smith  containing  the  following,  was 
served  upon  the  sheriff  by  said  Smith : 

"  In  the  case  of  the  Watts-DeGolyer  Company  against 
the  Birdsall  Company.  Now  comes  the  intervening  peti- 
tioner, J.  P.  Nye,  by  Cornelius  V.  Smith,  his  attorne}^  and 
intervening  herein,  pui-suant  to  the  statute,  shows  to  the 
court  that  at  and  before  the  time  of  the  beginning  of  this 
attachment  herein,  said  J.  P.  Nye  was  the  owner  of  the 
property  taken  under  the  writ  of  attachment  herein;  that 
said  Nye  was  the  owner  by  virtue  of  a  certain  bill  of  sale 
of  the  property,  a  copy  of  which  is  hereto  annexed;"  and 
then  that  he,  said  Nye,  paid  for  the  same  as  recited  in  said 
bill  of  sale,  and  was  in  actual  possession  of  said  property 
by  some  one  (naming  the  party),  as  his  agent,  at  the  be- 
ginning of  this  attachment  suit  or  proceeding. 
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This  so-called  intervening  petition  was,  by  stipulation, 
on  October  20,  1894,  dismissed  without  costs. 

Mr.  Smith  testified  :  "  I  formulated  the  petition  and  at- 
tached my  affidavit,  and  also  the  affidavit  by  Mr.  Nye,  and 
went  into  court  on  it,  and  Judge  Goggin  refused  to  enter 
any  orders  restraining  the  sale." 

After  the  aforesaid  notice  had  been  received  by  the  sher- 
iff, he  decided  to  postpone  the  sale,  and  immediately  noti- 
fied plaintiff's  attorneys  to  that  effect. 

On  the  27th  dav  of  November,  the  sheriff  was  served  with 
a  written  notice  by  plaintiff's  attorneys,  notifying  the  sher- 
iff that  unless  he  proceed  with  the  sale  on  the  following 
morning,  he  would  be  held  personally  liable  for  their  client's 
debt,  and  that  plaintiff  would  pursue  the  property  no  further. 

On  the  28th  day  of  November  the  sheriff  continued  the 
sale  one  week,  at  the  expiration  of  which  time  he  went  out 
to  sell  the  property,  but  there  being  no  bidders  present  he 
continued  the  sale  for  another  week,  and  then  sold  the  prop- 
erty, realizing  from  the  sale  $306.50,  all  of  which  was  ap- 
plied by  the  sheriff  in  satisfaction  of  his  costs  and  expenses, 
the  execution  being  by  him  returned  "  no  part  satisfied." 

Mr.  Elliott,  an  attorney,  testified  that  he  "  notified  Mr. 
Stephens  "  (the  sheriff's  cliief  deputy)  ^'  that  the  court  had 
declined  to  interfere  in  the  matter,  and  that  it  was  proper 
for  the  sale  to  go  on,  and  he  referred  me  to  Mr.  Bliss,  the 
sheriff's  attorney.  I  went  to  Mr.  Bliss'  office,  in  company 
with  Mr.  Jones,  I  think,  the  evening  before  the  sale  was 
made,  and  explained,  but  they  refused  to  make  the  sale, 
and  insisted  that  they  would  postpone  it.  It  was  then  I 
prepared  the  notice  which  I  had  served  on  them  by  mes- 
senger on  November  27th,  the  evening  before  the  sale. 

On  the  28th,  the  date  the  sale  was  advertised,  I  was  out 
there  on  behalf  of  the  Watts-DeGolyer  Company  and  two 
other  judgment  creditors,  and  I  was  authorized  to  bid  in 
the  property  if  necessary,  for  sufficient  to  cover  the  amount 
of  all  three  of  the  claims.  The  three  claims  together 
amounted  to  something  like  $2,500.  I  was  prepared  to  bid 
that  amount.     Deputy  Sheriff  Jones  came  to  the  ground  at 
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the  hour,  and  adjourned  the  sale.  The  property  was  in  the 
east  end  of  the  Machinery  Hall  on  the  World's  Fair  grounds. 
My  recollection  is,  there  were  two  or  three  other  parties 
there  to  bid,  who  came  and  looked  at  the  property.  The 
principal  articles  were  the  two  traction  engines  and  the 
steam  thresher  and  separator. 

I  made  an  investigation  at  the  time  into  their  Talue,  and 
the  conclusion  I  reached  was,  that  these  three  machines 
were  worth  between  $3,000  and  $4,000." 

Bliss,  McKittrick  &  Northam  and  George  Gillette, 
attorneys  for  appellant;  E.  K.  Bliss,  of  counsel. 

Bulkley,  Gray  &  More,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

An  execution  is  process  awarded  and  belonging  to  the 
plaintiff  therein,  and  he  having  a  right  to  control  it,  his  in- 
terests and  wishes  should  at  all  times  be  respected  by  the 
officer  in  charge. 

While  the  plaintiflp  has  no  right  to  insist  upon  a  fraudu- 
lent or  oppressive  use  of  the  writ,  nor  in  any  respect  to 
compel  the  officer  to  exercise  a  severity  which  would  seem 
to  be  actuated  by  malice  toward  the  defendant  as  much  as 
by  a  desire  to  obtain  satisfaction  of  his  judgment,  all  direc- 
tions of  the  plaintiff  not  savoring  of  fraud  nor  undue  rigor 
and  oppression,  must  be  obeyed,  or  the  officer  will  be  held 
liable  for  injurious  consequences  flowing  from  his  disobedi- 
ence. Morgan  v.  The  People,  59  111.  58;  Eeddick  v.  Adrars. 
of  Cloud,  2  Gil.  670;  Walworth  v.  Eeedsboro,  24  Vt.  252; 
Patton  V.  Hamner,  28  Ala.  618;  Freeman  on  Executions, 
Vol.  1,  Sec.  108;  Boyden  v.  Frank,  20  111.  App.  169. 

The  statute  of  this  State  with  reference  to  sales  upon  exe- 
cution provides  (R.  S.,  Chap.  77,  Sec.  49):  "The  officer 
may  postpone  such  sale  from  time  to  time,  not  exceeding 
ten  days  at  one  time,  whenever,  for  want  of  bidders  or  other 
good  cause,  he  shall  think  it  for  the  interest  of  the  parties 
concerned." 
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The  evidence  in  this  case  shows  that  the  postponement 
Avas  not  for  want  of  bidders.  Was  it  for  "  other  good 
canse  ? " 

The  statute  of  this  State  contains  the  following  pro- 
vision : 

"  That  whenever  an  execution  or  writ  of  attach  men  tissued 
from  any  court  of  record,  shall  be  levied  by  any  sheriff  or 
coroner  upon  any  personal  property,  and  such  property 
shall  be  claimed  by  any  person  other  than  the  defendant  in 
such  execution  or  attachment,  or  shall  be  claimed  by  the 
defendant  in  the  execution  or  writ  of  attachment  as  exempt 
from  execution  or  attachment  by  virtue  of  the  exemption 
laws  of  the  State,  by  giving  to  the  sheriff  or  coroner  notice 
in  writing  of  his  claim,  and  intention  to  prosecute  the  same« 
it  shall  be  the  duty  of  such  sheriff  or  coroner  to  notify  the 
judge  of  the  Count^*^  Court  of  the  same."  B.  S.,  Chap.  140, 
Sec.  1. 

Thereafter  a  trial  of  right  of  property  ma}^  be  had  in  the 
County  Court 

There  is  no  pretense  that  the  postponement  was  in  pur- 
suance of  this  statute.  The  sheriff  did  not  give  notice  to 
the  judge  of  the  County  Court,  of  an  intervening  claim; 
there  was  not  a  postponement  in  order  to  give  time  for  a 
trial  of  right  of  property. 

The  Superior  Court,  from  which  the  execution  issued, 
upon  application  of  the  intervening  claimant,  refused  to 
postpone  the  sale;  the  sheriff  being  informed  of  this,  upon 
his  own  responsibility,  and  despite  the  orders  of  the  plaint- 
iff, continued  the  sale. 

For  such  act  the  record  shows  no  "  good  cause "  (see 
Sec.  49,  Ch.  77,  R.  8.);  and  therefore  for  whatever  damage 
happened  in  consequence  of  his  neglect,  the  sheriff  is  re- 
sponsible to  the  plaintiff. 

Prima  facie  the  measure  of  damages  is  the  debt  due  the 
plaintiff,  and  the  burden  rests  ort  the  defendant  to  show 
facts  in  mitigation*  Bank  of  Rome  v.  Curtis,  1  Hill,  275; 
Dunlap  v.  Berry,  4  Scam.  327;  Pardee  v.  Robertson,  6  Hill, 
550;  Patterson  v.  Wester velt,  17  Wend.  543;  Weld  v.  Bar^ 
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lett,  10  Mass.  474;  Young  v.  Hosmer,  11  Mass.  89;  Harris  v. 
Kiricpatrick,  35  N.  J.  L.  392;  Humphrey  v.  Hathorn,  24 
Barb.  278;  Led  yard  v.  Jones,  3  Seld.  550;  People,  for  use, 
etc.,  V.  Palmer,  46  111.  402. 

In  the  present  case,  not  only  did  the  sheriff  fail  to  show 
an  excuse  for  not  selling  as  directed  by  the  plaintiff,  but  it 
was  shown  that  the  sheriff  had  notice  that  there  was  present 
a  party  ready  to  bid  the  entire  amount  of  the  plaintiff's 
claim,  when  the  sheriff,  in  defiance  of  the  direction  of  the 
plaintiff,  postponed  the  sale. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Horace  H.  Mosier  and  Wife^  and  Number  Four  FideHty 
Building  and  SaTings  Union  t.  The  Flanuer- 

Miller  Lumber  Co. 

1.  Statutes  op  Limttation— -4«  to  Parties  Brmtght  in  hy  Amend- 
Ttient. — ^The  statute  concerning  the  enf(H*cenient  of  mechanicB'  liens  pro- 
viding that  suit  shall  be  oonimenced  within  two  years  after  filing 
the  claim  with  the  clerk  of  the  Circuit  Court  operates  as  a  bar  in  favor  of 
parties  brought  in  by  amendment  after  the  lapse  of  the  time  limited  by 
the  statute. 

2.  Practice — Where  a  Demurrer  is  Overruled. — ^Where  a  demurrer 
is  overruled  to  a  petition  which  is  in  fact  defective  as  to  the  parties 
demurring,  such  parties  are  not  bound  to  answer  the  petition^  but  may 
rely  upon  an  appeal  or  proceeding  in  error  for  a  protection  of  their  rights. 

8.  "Parties— Purchasers  Pendente  Lite. — A  purchaser  pendente  lite 
need  not  be  made  a  party  to  a  mechanics'  lien  proceeding. 

4.  Same —  Who  May  Prosecute  a  Writ  of  Error.— One  who  is  a  party 
or  privy  to  the  record,  or  is  injured  by  the  judgment,  and  who  will  con- 
sequently derive  advantage  from  its  reversal »  may  biiug  a  writ  of  error 
to  reverse  it. 

Mechanics*  Lien  Proceedings. — ^Ehror  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Ouver  H.  Horton,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Afi&rmed  in  part  and  reversed  in  part 
Opinion  filed  November  19,  1896. 

P.  V.  Hoffman,  attorney  for  plaintiffs  in  error. 
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Hosier  v.  Flanner-Miller  Lumber  Co. 

"William  Vocke  and  John  J.  Healy,  attorneys  for  defend- 
ant in  error. 


Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

This  writ  is  prosecuted  to  obtain  a  revereal,  as  to  the 
plaintiffs  in  error,  of  a  decree  entered  in  a  mechanic's  lien 
proceeding  instituted  by  the  defendant  in  error. 

Neither  one  of  the  plaintiffs  in  error  were  made  parties 
to  the  original  petition  for  the  lien. 

The  petition  was  filed  July  28, 1894,  and  alleged  that  the 
contract  for  the  buildings  was  made  on  or  about  October  1, 
1892,  and  that  the  statutory  claim  for  a  lien  was  filed  with 
the  clerk  of  the  Circuit  Court  on  October  16,  1893. 

On  March  7,  1896,  the  petition  was  amended  by  making 
Horace  H.  Mosier  and  his  wife,  two  of  the  plaintiffs  in 
error,  parties  defendant,  and  the  amendment  then  filed,  was 
as  follows : 

"  And  now  comes  the  Flanner-Miller  Lumber  Company, 
a  corporation,  complainant  herein,  and  prays  that  John  D. 
Caldwell  and  Horace  H.  Mosier  may  be  made  parties  defend- 
ant herein. 

And  your  orator  further  shows  unto  your  honors  and 
states  that  John  D.  Caldwell  and  Horace  H.  Mosier  have  or 
claim  to  have  some  interest  in  the  above  described  premises, 
as  purchasers,  judgment  creditors  or  otherwise,  which  in- 
terest, if  any,  has  accrued  subsequent  to  the  said  lien  of 
your  orator  and  is  subject  thereto. 

Your  orator  therefore  asks  the  aid  of  this  honorable  court 
in  the  premises  and  makes  the  said  John  D.  Caldwell  and 

the  said  Horace  H.  Mosier  and  Mosier,  his  wife, 

parties  defendant  to  this  bill,  *  *  *  and  that  the  alle- 
gations, averments  and  statements  in  said  original  bill  con- 
tained may  apply  to  said  last  named  defendants  as  fully,  to 
all  intents  and  purposes,  as  if  they  had  been  originally  made 
parties  thereto. 

May  it  please  your  honors  to  grant  unto  your  orator  the 
writ  of  summons  in  chancery,  directed  to  the  sheriff  of 
Cook  County  aforesaid,  commanding  him  that  he  summon 
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the  said  defendants,  John   D.  Caldwell,  and  Horace   H. 

Mosier  and  — ^ Hosier,  his  wife,  to  appear  before  the  said 

court  on  the  first  day  of  the  next  April  term  thereof,  to  be 
held  at  the  court  house  in  the  county  of  Cook  aforesaid, 
then  and  there  to  answer  all  and  singular  the  premises  and 
to  stand  to  and  abide  by  and  perform  such  order  and  decree 
therein  as  shall  seem  agreeable  to  equity  and  good  con- 
science, and  your  orator  will  ever  pray,  etc. 

Flanner-Miller  Lumber  Co., 
by  Vocke  &  Healy,  its  Solicitors." 

It  thus  appears  that  more  than  two  years  after  the  claim 
for  lien  was  filed  with  the  clerk  of  the  Circuit  Court,  the 
Mosiers  were  made  parties,  and  allegations  were  made 
against  them  which,  under  the  rule  as  to  the  amendment  of 
pleadings  in  equity,  related  back  to  the  filing  of  the  original 
petition.  There  was  no  allegation  that  their  interest  as 
purchasers,  or  otherwise,  was  acquired  pendente  lite,  from 
any  party  defendant  to  the  original  petition,  nor  was  any 
'matter  at  all  supplemental  in  character  alleged  against 
them. 

The  statute  concerning  the  enforcement  of  mechanics' 
liens  then  in  force  and  governing  this  proceeding,  is  explicit, 
that,  '•  suit  shall  be  commenced  within  two  years  after 
filing  such  claim  with  the  clerk  of  the  Circuit  Court,  or  the 
lien  shall  be  vacated."  Chap.  82,  Sec.  28,  Kurd's  Eev.  Stat., 
Ed.  of  1893. 

It  has  been  frequently  held  that  the  statute  operates  as  a 
bar  in  favor  of  parties  brought  in  by  amendment  after  the 
lapse  of  the  time  limited  by  the  statute,  and  that,  as  to  such 
parties,  the  suit  is  begun  at  the  date  of  the  amendment 
making  them  parties.  Crowl  v.  Nagle,  86  111.  437;  Dunphy 
V.  Riddle,  86  111.  22;  Clark  v.  Manning,  95  111.  580;  Bennitt 
V.Wilmington  Star  Mining  Co.,  119  111.  9;  Watson  v.  Gard- 
ner, 119  111.  312. 

The  Mosiers,  being  so  made  parties  defendant,  filed  their 
general  demurrer  to  the  bill,  but  their  demurrer  was  over- 
ruled and  they  were  given  ten  days  to  answer,  which, 
however,  they  never  did,  but  were  defaulted  for  want  of 
Ruswer. 
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It  is  urged  by  defendant  in  error  that  because  of  the 
failure  to  answer  after  their  demurrer  was  overruled,  the 
Mosiers  admitted  that  their  interests,  if  any,  were  acquired 
subsequent  to  the  rights  of  the  defendant  in  error.  If  the 
Mosiers  had  an  interest  in  the  premises — and  the  amend- 
ment alleged  that  they  had,  or  claimed  to  have,  some  interest 
therein,  either  as  purchasers,  judgment  creditors,  or  other- 
wise— they  were  made  parties  too  late  to  avoid  the  bar  of 
tiie  statute,  as  we  have  already  seen,  and  for  anything 
shown  bv  the  record,  their  demurrer  was  well  taken.  Thev 
were  not,  therefore,  bound  to  answer  a  petition  which  was 
defective  as  to  them,  but  might  rely,  as  they  have  done,  for 
a  protection  of  their  rights  by  this  proceeding  in  error. 

The  case  is  argued  by  the  defendant  in  error  as  though 
there  were  something  in  the  record  that  shows  the  Mosiers 
acquired  their  interest  pendente  lite.  Such  is  not  the  efifect 
of  the  allegations  contained  in  the  amendment.  If  that 
were  the  fact,  it  should  have  been  made  to  appear  by  way 
of  supplement,  if  at  all,  though,  if  they  were  purchasers 
pendente  lite,  from  a  defendant  to  the  suit,  they  need  not 
have  been  made  parties  at  all. 

However,  as  to  the  Mosiers,  it  being  conceded  in  the  brief 
of  plaintiflFs  in  error  that  they  conveyed  the  premises  to 
their  co-plaintiff,  The  Number  Four  Fidelity  Building  and 
Savings  Union,  by  deed  dated  February  6, 1S96,  which  was 
bafore  they  were  made  parties,  although  said  deed  was 
not  recorded  until  March  30,  1806,  the  decree  ought  not  to 
be  reversed  as  to  them  because  they  were,  when  made  par- 
ties, and  still  are,  without  interest  in  the  subject-matter. 

But  as  to  the  plaintiff  in  error.  The  Number  Four  Fidel- 
ity Building  and  Savings  Union,  its  separate  assignment  of 
errors  shows  that  it  purchased  the  premises  from  the  said 
Mosiers  on  February  6,  1896,  by  deed  not  recorded  until 
March  30,  1896,  which  was  after  the  Mosiers  had  been  made 
parties,  and  alleges  itself  to  be  entitled  to  the  error  in  the 
proceedings  in  not  making  the  Mosiers,  its  grantees,  parties 
defendant  until  more  than  two  years  after  the  filing  of  the 
claim  for  lien  with  the  clerk  of  the  Circuit  Court. 

Standing  as  the  pleading  of  the  party,  and  no  issue  of 
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fact  or  of  law  being  taken  upon  it,  the  facts  set  up  in  the 
assignment  of  errors  must  be  accepted  as  true. 

It  would  seem,  therefore,  that  the  Savings  Union  became 
a  purchaser  pendente  lite  from  persons  as  to  whom  the  de- 
cree was  erroneous,  and  that  it  has  a  right  as  such  purchaser 
to  prosecute  its  writ  of  error. 

One  who  is  a  party  or  privy  to  the  record,  or  injured  by 
the  judgment,  and  who  will,  consequently,  derive  advan- 
tage from  its  reversal,  may  bring  a  writ  of  error  to  reverse 
the  judgment.  2  Tidd's  Practice,  star  page  lUi5;  Hill's 
Heirs  v.  Hill's  Executors,  6  Ala.  160,  and  authorities  there 
collected;  Dupree  v.  Perry,  18  Ala.  34. 

The  decree 7;rc?  confesso  taken  against  the  Mosiers,  under 
the  averment  of  the  amendment  that  their  interest  in  the 
premises  was  subsequent  and  subject  to  that  of  the  mechan- 
ic's lien  holder,  would  conclude  them  and  all  persons  claim- 
ing under  them,  unless  attacked,  and  therefore  the  decree 
works  an  injury  to  the  Savings  Union,  to  avoid  which  it 
must,  we  think,  have  a  clear  right  to  prosecute  proceedings 
to  reverse  it. 

And  the  decree  having  been  erroneous  as  to  the  Mosiers, 
for  reasons  already  stated,  it  is  so.  also,  as  to  their  grantee. 
The  Number  Four  Fidelity  Building  and  Savings  Union, 
who  purchased  from  thera. pendente  lite. 

The  decree  is  therefore  affirmed  as  to  Horace  H.  Hosier 

and Mosier,  his  wife,  and  is  reversed  as  to  the  said 

plaintitf  in  error.  The  Number  Four  Fidelity  Building  and 
Savings  Union,  but  without  remanding  the  cause,  as  no 
further  proceedings  therein  can  be  had  against  said  Savings 
Union. 

Affirmed  in  part  and  reversed  in  part. 
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1.  Parties— PTTio  Are  Not  Proper  Parties  in  Replevin,— In  a  replevin 
suit  against  a  sheriff  to  take  goods  and  chattels  levied  upon  by  him 
under  an  execution,  the  plaintiff  in  tlie  suit  in  which  the  execution  was 
issued  is  not  a  proper  party. 
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2.  Same — How  Affected  by  New  Declaration. — A  new  declaration 
works  a  discontinuance  as  to  all  the  defendants  to  the  suit  not  joined 
in  It. 

8.  Pleas — One  Plea  in  Bar  Sufficient. — If  a  defendant  plead  and 
prove  one  plea  in  bar  he  is  entitled  to  judgment;  and  in  replevin  a  gen- 
eral verdict  for  the  defendant  where,  among  others,  there  is  a  plea  of 
property  in  the  defendant  upon  which  issue  is  joined,  wan*ants  a  judg- 
ment for  a  return  of  the  property. 

4.  Error — Who  May  Complain. — A  privilege  which  need  not  be 
used  and  which  can  not  possibly  harm  the  pei*6on  to  whom  it  is  granted 
can  not  be  complained  of  as  error  by  him. 

5.  Judgment — How  Attacked. — ^Whether  a  note  upon  which  a  judg- 
ment has  been  obtained  was  properly  indorsed  is  not  a  question  of 
jurisdiction,  but  of  error,  and  the  question  can  only  be  raised  in  a 
direct  attack  upon  the  judgment  by  the  parties  against  whom  it  was 
rendered. 

Replevin. —Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
l^'iRANK  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.    Affirmed."   Opinion  filed  November  80,  1896. 

Edward  T.  Cahill,  attorney  for  appellant. 
Chytraus  &  Deneen,  attorneys  for  appellees. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

April  9,  1895,  the  appellant  commenced  an  action  of 
replevin  against  the  appellee  and  Axel  Chytraus. 

The  latter  was  probably  no  proper  party  to  the  suit, 
which,  we  infer,  was  to  take  goods  and  chattels  levied  upon 
by  the  appellee  as  sheriff,  under  an  execution  in  a  cause  in 
which  Chytraus  was  plaintiff.  Kichardson  v.  Cassidv,  63 
111.  App.  482. 

After  several  pleas  by  both  the  then  defendants,  the  ap- 
pellant filed  a  new  declaration  against  the  appellee  alone,  to 
which  he  alone  filed  ten  new  pleas.  The  suit  was  thereby 
discontinued  as  to  Chytraus,  and  Pease  became  sole  and 
only  defendant.     Black  v.  Womer,  100  111.  328. 

Among  those  pleas  was  one  that  the  goods  and  chattels 
were  the  property  of  the  appellee  and  not  of  the  appellant, 
and  upon  that  plea  an  issue  followed.  The  case  was  sub- 
mitted to  the  court  for  trial  without  a  jury,  and  the  court 
found  the  issues  for  the  appellee. 

Such  finding  included  the  finding  that  the  goods  and  chat- 
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tels  were  tlie  property  of  the  appellee  and  not  of  the  appel- 
lant, and,  if  sust-iinetl,  made  waste  paper,  in  effect,  of  the 
rest  of  the  pleas. 

"  If  a  defendant  plead,  and  proves,  one  plea  in  bar,  he  is 
entitled  to  judgment."  Quoted  in  Leiter  v.  Day,  35  111,  App. 
248,  from  McClure  v.  Williams,  tio  III.  390. 

Such  a  finding  warrants  a  judgment  for  return  of  the 
property.     Underwood  v.  White,  i5  III.  4:37. 

There  being  no  bill  of  exceptions,  that  finding  can  not  be 
reviewed.     We  can  not  see  what  proof  either  party  made. 

The  court  entered  judgment  as  follon's : 

"Therefore  it  is  considered  by  the  court  that  unless  pay- 
ment is  made  as  hereinafter  provided,  the  defendant  do  have 
and  recover  of  and  from  the  plaintiff  the  property  in  ques- 
tion and  his  said  damages  of  one  cent,  in  form  as  aforesaid 
by  the  court  assessed,  together  with  his  costs  and  charges 
in  this  behalf  expended,  and  have  execution  therefor. 

It  is  further  ordered,  that  unless  the  plaintiff  within  ten 
days  of  the  entry  hereof,  pay  or  cause  to  be  paid  to  the 
clerk  of  tliis  court,  for  the  use  of  the  defendant  herein,  the 
amount  of  $i,58s,  with  interest  thereon  at  the  rate  of  five 
]x;r  cent  per  annum  from  the  23d  day  of  March,  A.  D.  1895, 
until  the  day  of  payment,  a  writ  of  retorno  hahendo  do  issue 
herein  for  the  return  of  the  property  replevied  herein  by 
virtue  of  the  writ  of  replevin  issued  in  said  cause." 

The  appellant  now  urges  that  the  provision  for  payment 
to  the  clerk  is  error,  but  it  is  only  a  privilege  to  the  appel- 
lant of  which  he  need  not  avail  himself,  and  as  it  can  not 
possibly  harm  him,  he  can  not  complain. 

Bihvorth  v.Ourts,  139  III,  508,  is  one  of  very  many  cases 
■  "  "'  -ffect  in  the  Supreme  Court,  often  followed  here, 
hmidt  V.  Cool,  63  III.  App.  380. 
■opositions  of  law  presented  to  the  court  on  the 
,  the  motion  for  a  new  trial,  do  not  become,  in  the 
if  a  bill  of  exceptions,  a  part  of  the  record  by  being 
r  the  clerk  into  the  transcript. 
lestion  which  the  appellant  really  desired  to  raise, 
;,her  a  judgment  in  favor  of  Chytraus  and  a^nst 
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strangers  to  this  record,  entered  by  confession  upon  a  note 
not  payable — nor  indorsed — to  him,  was  void.  The  declara- 
tion in  the  case  in  which  the  judgnj.ent  was  entered  averred 
that  the  note  was  indorsed  to  Chvtraus. 

Whether  that  averment  was  proved  or  not,  was  not  a 
question  of  jurisdiction,  but  of  error  or  not  error,  in  a  direct 
attack  upon  the  judgment  by  the  parties  against  whom  it 
was  rendered.  Barnard  v.  Barnard,  119  111.  92,  cites  many 
cases. 

The  judgment  is  affirmed. 


The  N.  K.  Fairbank  Company  y.  Fred  Nicolal. 

1.  Pleading — Inevitable  Results  Need  Not  be  Pleaded.— If  conditions 
are  averred  under  which,  by  the  laws  of  nature,  a  certain  result  must  fol- 
low, the  court  will  take  judicial  notice  of  the  result. 

2.  Damages —  When  Not  Excessive.  —Where  the  evidence  showed  dam- 
age to  plaintifTs  property  from  foul  smells  emanating  from  defendant  s 
property,  there  being  no  standard  by  which  the  damages  could  be  meas- 
ured, and  nothing  in  the  record  to  show  that  the  verdict  was  dictated 
by  passion  or  prejudice,  it  was  held  that  a  large  verdict  was  not  ground 
for  reversal. 

Trespass  on  the  Case,  for  a  nuisance.  Appeal  from  the  Superior 
Court  of  Cook  Ck)unty ;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opmion  filed 
November  80,  1896. 

Oliver  &  Meoartnky,  attorneys  for  appellant. 
J.  Wareen  Pease,  attorney  for  appellee. 

Mr.  Justiob  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  for  creating  a  nuisance 
by  foul  smells  emanating  from  noisome  matter  deposited — 
as  was  alleged — ^by  the  appellant  upon  its  premises  across 
the  street  from  the  property  and  residence  of  the  appellee, 
and  also  upon  the  street  near  the  property  of  the  appellee. 
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It  is  first  objected  by  the  appellant  that  the  declaration 
is  insufficient,  in  that  it  does  not  allege  that  the  smells  came 
upon  the  property  of  the  appellee. 

It  is  alleged  that  the  health  and  comfort  of  himself  and 
family  were  much  impaired  and  his  property  depreciated  in 
value,  and  in  rental  value. 

Now,  whether  the  supposed  defect  is  one  that  is  cured  by 
verdict,  we  need  not  inquire,  for  the  court  will  take  notice 
of  the  laws  of  nature,  and  that  odors  diffuse  in  the  circum- 
ambient atmosphere  with  the  certainty  that  water  runs 
down  hill.     12  Am.  &  Eng.  Ency.,  195. 

Averring  conditions  under  which,  by  the  laws  of  nature, 
a  certain  result  must  follow,  the  court  will  take  notice  of 
the  result. 

The  jury  awarded  $1,500  damages. 

We  find  no  error  in  the  conduct  of  the  trial,  and  the  de- 
scription the  witnesses  gave  of  the  effect  of  the  acts  charged 
against  the  appellant,  must  have  satisfied  the  jury  that  a 
man  who  had  any  other  place  to  go  to,  ought  not  to  keep 
his  family  in  that  neighborhood. 

There  is  no  standard  by  which  the  damages  can  be  meas- 
ured. 

There  is  nothing  in  the  record  from  which  it  would  be  a 
fair  conclusion  that  the  verdict  was  dictated  by  passion  or 
prejudice. 

The  appellant  asked,  and  the  court  refused,  this  instruc- 
tion: 

"  5.  You  are  instructed  that  the  law  does  not  give  dam- 
ages for  every  inconvenience  to  or  interruption  of  the  rights 
of  another.  There  are  numerous  annoyances  which,  in  the 
nature  and  condition  of  society,  must  inevitably  arise  and 
accrue  to  the  property  of  individuals  which  can  not  in  them- 
selves fix  a  legal  liability  on  the  person  causing  such  incon- 
venience or  interruption.  The  injury  for  which  the  law 
gives  damages  must  be  real,  and  not  imaginary  or  whimsical. 
It  must  be  material,  and  not  simply  inconvenience  or  tri- 
fling interruption;  and  unless  such  injury  has  been  inflicted 
in  this  case,  the  jury  should  find  for  the  defendant," 
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As  an  abstract  question,  it  may  be  admitted  that  the  in- 
struction is  law,  but  it  bad  no  foundation  in  the  evidence. 
The  evidence  on  the  part  of  the  appellant  was  directed,  not 
to  proving  that  bad  smells  did  not  prevail  so  as  to  unfit  the 
premises  of  the  appellee  for  a  place  of  residence,  but  to 
proving  that  it  did  not  cause  the  smells. 

The  judgment  is  affirmed. 

Mr.  Justice  Shepard  :  I  think  about  half  the  judgment 
should  be  remitted,  or  the  judgment  reversed. 


Chicago  Edison  Company  r.  William  H.  Hudson. 

1.  Negligence— FatVwrc  of  Master  to  Warn  Servant  of  Danger, — 
A  master  is  bound  to  inform  his  servant  of  aU  dangers  incident  to  the 
service  of  which  he  (the  master)  is,  or  could  by  the  exercise  of  ordinary 
care  be  informed,  and  which  are  unknown  to  the  servant  and  can  not  be 
readily  ascertained  except  by  a  person  possessed  of  peculiar  knowledge 
which  the  master  has  no  reason  to  suppose  the  servant  possesses,  and  if 
he  fails  to  do  so  he  is  liable  to  the  servant  for  all  the  consequences  re- 
sulting from  the  lack  of  such  warning. 

2.  Samb^^  Sei'vant  has  a  Right  to  Rely  upon  Statements  Made  by  a 
Foreman, — In  a  suit  where  the  plaintiff  was  working  near  wires 
charged  with  electricity,  and  was  informed  by  defendant's  foreman  that 
the  wires  were  not  dangerous  and  that  it  was  not  unsafe  to  come  in  con- 
tact with  them,  it  ttxis  held  that  plaintiff  had  a  right  to  roly  upon  such 
statement  and  could  recover  for  injuries  resulting  from  contact  with 
the  wires. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1890.  Affiimed.  Opinion 
filed  November  80,  1896. 

Statement  of  the  Case. 

The  facts  of  this  case  briefly  stated  are,  that  Hudson,  tlie 
appellee,  had  in  early  life  been  a  carpenter;  worked  in  a 
store  in  Michigan  for  eleven  years;  again  worked  as  a  car- 
penter; last  before  his  employment  with  appellant  was  em- 
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ployed  as  a  carpenter  in  South  Englewood,  Chicago,  on  a 
business  block  and  flats.  He  applied  for  a  position  with 
appellant,  and  went  to  work  about  May  9,  1S93.  He  was 
then  about  fifty  years  old.  He  worked  in  appellant's  car- 
penter shop,  at  144  Wabash  avenue,  a  little  over  a  w^eek, 
making  olfice  desks.  He  had  also  had  experience  in  cabinet 
making.  When  employed  there  was  no  written  contract, 
and  nothing  was  said  as  to  his  working  continuously  in  any 
particular  place  or  at  any  particular  work.  After  working 
in  the  carpenter  shop  on  Wabash  avenue  a  little  over  a 
week,  he  went  to  Twenty-seventh  street  and  did  general 
work,  among  other  things,  making  switchboards  to  put 
electric  wires  on,  and  putting  up  the  switchboards  into  place 
there. 

When  he  changed  from  Wabash  avenue  to  Twenty-seventh 
street,  he  changed  voluntarily,  making  no  objection  what- 
ever to  the  change,  and  never  objected  at  any  time  to  doing 
any  of  the  work  required  of  him*  He  worked  on  Twenty- 
seventh  street  until  June  21,  1893.  On  that  day  he  was 
engaged  in  putting  up  a  switchboard  near  the  top  of  the 
building  in  which  he  was  working.  To  do  this,  he  and  an 
associate  stood  on  a  scaffold,  about  eighteen  feet  above  the 
concrete  floor.  The  switchboard  was  to  be  placed  just  above 
four  electric  light  strips  of  copper.  These  strips  were 
about  half  an  inch  wide  and  one-fourth  of  an  inch  thick. 
They  were  parallel,  ten  or  twelve  inches  apart,  on  a  level 
with  each  other;  they  ran  north  and  south,  and  the  scaffold 
on  which  appellee  and  his  associate  stood  ran  east  and  west. 
Jones,  the  foreman,  went  upon  the  scaffold  with  appellee 
and  appellee's  associate,  whose  name  was  Cobb.  Jones  ex- 
plained to  them  that  the  electricity  was  turned  on  two  of 
these  strips;  the  other  two  not. 

Appellee  noticed  that  the  strips  were  bare  of  covering, 
and  told  Jones  that  he  was  afraid  to  work  around  them,  as 
they  were  not  covered.  Appellee  supposed  the  wires  were 
charged  and  was  afraid  he  might  get  a  shock,  Jones  replied 
that  if  they  touched  them  it  might  startle  them,  but  would 
not  hurt  them,  and  to  prove  his  opinion,  Jones  took  hold  of 
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two  of  the  wires,  but  dropped  them  instantly.  Appellee 
says  that  he  then  supposed  Jones  did  that  to  show  them  it 
would  not  hurt  to  get  hold  of  the  strips;  that  notwithstand- 
ing what  Jones  said,  appellee  did  not  believe  him,  but 
continued  to  be  afraid  of  getting  hurt  by  the  wires  or 
strips. 

After  what  Jones  had  said,  appellee  says  he  was  careful 
to  take  hold  of  but  one  at  once,  and  that  he  watched  out 
for  them;  that  after  Jones  went  away,  appellee  told  Cobb 
that  he  believed  the  wires  would  hurt  if  one  got  hold  of 
them,  and  that  he  didn't  like  them;  that  he  was  afraid  of 
them;  that  Cobb  then  tried  them  by  taking  hold  of  them 
the  same  way  as  Jones,  but  that  Cobb  didn't  touch  them 
very  heavy,  and  after  that  appellee  tried  to  keep  clear  of 
them.  After  working  for  some  time  on  the  scaffold,  and 
exercising  care  to  avoid  touching  the  wires,  because  of  his. 
belief  that  they  would  hurt  him  if  he  did,  appellee  under^ 
took  to  get  down  from  the  scaffold  on  the  step-ladder,  for 
the  purpose  of  getting  a  drink  of  water,  and  in  doing  so 
took  hold  of  the  wires,  or  at  least  one  wire,  and  stooping  to 
pass  under  them,  raised  his  head  up  a  little  and  touched 
the  other  wire,  making  a  circuit,  lost  consciousness,  and  fell, 
injuring  him. 

The  case  was  submitted  to  the  jury,  who  returned  a  gen- 
eral verdict  of  guilty  and  damages  $800.  Three  special 
questions  were  put  to  the  jury,  and  answered  as  follows : 

"  1.  Did  the  plaintiff,  at  and  before  the  time  of  his  in- 
Jury,  know  and  understand  that  there  was  a  risk  of  receiv- 
ing injury  by  coming  in  contact  with  the  wires  or  bars  in 
question  ? 

A.    Yes. 

2.  Did  plaintiff,  at  and  before  the  time  of  his  injury,  be- 
lieve that  there  was  danger  of  his  being  hurt  if  he  came  in 
contact  with  the  wires  and  bars  in  question  ? 

A.     Yes. 

3.  Did  plaintiff,  at  and  before  the  time  of  his  injury, 
believe  the  statement  of  Jones  that  the  wires  or  bars  in 
question  were  not  charged   sufficiently  strong  to  injure 

Vol.  LXVI  41 
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plaintiff,  and  did  plaintiff  rely  upon  that  statement  and  con- 
tinue to  work  in  the  belief  that  there  was  no  such  danger  ? 

A.    Did  not  believe  the  statement  of  Jones.     Yes." 

The  errors  here  assigned,  are : 

"  1.  That  the  court  refused  to  instruct  the  jury  to  return 
a  verdict  of  not  guilty  at  the  close  of  the  plaintiff's  case. 

2.  Eef  used  to  direct  a  verdict  of  not  guilty  at  the  close 
of  all  the  evidence. 

3.  Refused  to  grant  a  new  trial  on  the  ground  that  the 
court  had  refused  to  instruct  the  jury  to  return  a  verdict  of 
not  guilty  at  the  close  of  plaintiff^s  evidence. 

4.  Refused  to  grant  a  new  trial  on  the  ground  that  it 
had  erred  in  refusing  to  direct  a  verdict  of  not  guilty  at  the 
close  of  all  the  evidence." 

Appellant  makes  the  following  statement : 
"  We  ask  for  no  new  trial  of  this  case.  We  ask  only  to 
have  the  case  reversed  without  remanding.  We  concede 
that  if  appellee  is  entitled  to  recover  at  all,  he  is  entitled  to 
recover  the  amount  of  the  judgment;  and  if  this  court,  on 
this  record,  finds  that  appellee,  in  any  count  of  his  declara- 
tion, has  stated  a  case  entitling  him  to  recovery,  and  the 
case  so  stated  be  proved,  or,  in  other  words,  if  the  evidence 
makes  out  a  case  for  appellee  under  any  good  count  filed  in 
the  case,  then  the  judgment  should  be  afiirmed;  but,  if  not, 
the  judgment  should  be  reversed  without  remanding  the 
case." 

JoHK  A.  Post  and  Isham,  Lincoln  &  Beale,  attorneys  for 
appellant;  Samuel  S.  Page,  of  counsel. 

ScoTT  O.  Oavktte,  attorney  for  appellee;  M.  L.  Thacka- 
BERE7,  of  counsel. 

Mb.  Justice  Watebman  deliyebed  the  opinion  of  the 

COUET. 

The  master  is  bound  to  inform  his  servant  of  all  dangers 
incident  to  the  service,  of  which  he,  the  master,  is  cognizant, 
or  of  which,  in  the  exercise  of  ordinary  care  on  his  part,  he 
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would  be  informed;  he  is  bound  to  warn  the  servant  of  all 
latent  or  extraneous  dangers  of  which  he  himself  has  knowl- 
edge, or  of  which,  in  the  exercise  of  ordinary  care,  he  would 
be  informed;  and  if  he  fail  in  this  respect,  he  is  liable  to  the 
servant  for  all  the  consequences  resulting  to  him  from  the 
lack  of  such  warning.  ^ 

This  rule  applies  to  dangers  of  which  the  master  himself 
is  aware,  or  ought  to  know,  and  which  are  unknown  to  the 
servant,  and  would  not  be  readily  ascertained  except  by  a 
person  possessed  of  peculiar  knowledge,  which  the  master 
has  no  reason  to  suppose  the  servant  possesses.  Dangers 
which  are  the  result  of  common  knowledge,  which  can 
readily  be  seen  by  common  observation,  the  servant  assumes 
the  risk  of,  but  when  the  danger  to  be  avoided  requires  a 
knowledge  of  scientific  facts,  an  ordinary  servant  is  not  pre- 
sumed to  have  knowledge  of  them,  and  it  is  the  duty  of  the 
master,  knowing  of  them,  to  inform  the  servant  in  respect 
thereto.  Wood  on  Master  and  Servant,  pp.  714,  721,  723; 
Smith  V.  Peninsula  Car  Works,  60  Mich.  601-505;  Atkins 
V.  Merrick  Thread  Co.,  142  Mass.  431-433;  111.  Cent.  Ey. 
Co.  V.  Welch,  52  111.  183-186;  Britton  v.  G.  W.  Cotton  Co., 
L.  R.  7th  Exch.  130. 

Applying  the  foregoing  to  the  present  case,  we  think  the 
jury  was  warranted  in  concluding  that  appellant,  by  the  ex- 
ercise of  reasonable  care,  would  have  known  of  the  danger 
to  which  appellee  was  exposed,  and  that  appellee,  a  carpen- 
ter, is  not  to  be  presunied  to  have  understood  the  risk  he 
ran.  Although  appellee  saw  that  the  wires  were  not  insu- 
lated, yet  there  was  nothing  in  their  appearance  to  indicate 
that  there  was  passing  along  them  a  current  dangerous  to 
life,  and  appellee,  being  informed  by  appellant's  foreman 
that  the  wires  were  not  dangerous,  and  that  it  was  not 
unsafe  to  come  in  contact  with  them,  had  a  right  to  rely 
upon  such  information. 

As  the  case  is  here  presented,  we  do  not  see  how  any  per- 
son, except  one  at  the  place  where  the  electric  current  pass- 
ing over  these  wires  was  generated,  could  have  known  how 
powerful  it  was,  or  what  risk  one  ran  who  might  receive  a 
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shock  therefrom.  Appellant  knew  that  it  was  operating  a 
dangerous  force;  that  men  are  not  infrequently  killed  by 
electric  currents  used  for  lighting  purposes;  that  the  injury 
which  may  be  received  from  an  electric  current  sent  over 
wires,  varies  with  the  condition  of  the  atmosphere  and  the 
bodily  state  of  him  who  receives  the  shock. 

The  jury  had  a  right  to  conclude  that  the  knowledge  of 
appellant  as  to  all  these  matters  was  much  greater  than 
that  of  appellee;  and  it  was  not  necessary,  upon  the  trial  of 
this  cause,  that  appellee  should  show  that  accidents  from 
electric  currents  had  before  happened  under  similar  circum- 
stances. 

The  declaration  is  inartistic,  yet  we  think  is,  after  verdict, 
sufficient  to  sustain  the  judgment  rendered  thereon. 

Believing  from  an  examination  of  the  record  that  the 
jury  was  warranted  in  finding  that  appellee,  while  in  the 
exercise  of  ordinary  care,  received,  through  the  negligence 
of  appellant,  the  injury  complained  of,  the  judgment  of  the 
Circuit  Court  is  affirmed. 


David  Wormser  v.  Paul  B.  Weleker. 

1.  Verdicts— ConcZiMtw  as  to  Questions  of  Fact,— Where  a  question 
of  fact  has  been  fairly  submitted  to  a  jury  its  decision  is  final. 

A88iiinpsit.—Service8  rendered.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  AfOrmed.  Opinion  filed  Octo- 
ber term,  1896. 

Zach.  Hofheimer,  attorney  for  appellant. 

SiGMTTND  Zeislbr,  attomcj  for  appellee. 

Mr.  Presiding  Justiob  Shepard  delivered  the  opnnoN 
OF  THE  Court. 
This  was  a  suit  to  recover  damages  for  breach  of  contract 
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by  the  wrongful  discharge  of  Appellee  before  the  expiration 
of  his  period  of  employment. 

A  copy  of  the  contract  sued  on  is  as  follows : 

"  Contract  made  between  Dr.  Paul  R.  Welcker,  party  of 
the  first  part,  and  Dr.  Billig's  Inhalitorium  and  David 
Wormser,  parties  of  the  second  part.  Party  of  the  first 
part  agrees  to  give  the  Inhalitorium  his  undivided  services 
and  attention  for  the  term  of  one  year,  beginning  with  the 
second  day  of  January,  1 895.  The  doctor  agrees  to  become 
and  act  as  consulting  and  examining  physician  for  the  In- 
halitorium, and  to  be  at  his  post  of  duty  at  any  and  all 
hours  of  the  day  and  night.  The  doctor  agrees  to  give  up 
all  other  medical  practice,  except  such  as  may  be  allowed 
him  by  the  management  of  the  Inhalitorium,  and  to  devote 
all  his  time  and  energy  to  the  furtherance  of  the  interests 
of  the  Inhalitorium.  The  Inhalitorium  hereby  engages  the 
doctor  for  services  hereinbefore  mentioned,  and  to  pay  him 
the  sum  of  two  thousand  dollars  per  annum,  in  monthly  in- 
stallments of  one  hundred  and  sixty-six  dollars  and  sixty-six 
cents,  payable  at  the  end  of  each  month;  and  furthermore, 
fifteen  per  cent  of  all  sums  taken  in  at  the  Inhalitorium  for 
consulting  and  examining  fees.  The  Inhalitorium  further 
agrees  that  the  total  compensation  of  the  doctor  for  the 
vear  shall  reach  at  least  the  sum  of  four  thousand  dollars. 
David  Wormser  hereby  binds  himself  to  the  strict  fulfill- 
ment of  the  financial  obligations  entered  into  by  the  Inhal- 
itorium." 

Proper  averments  of  performance,  and  of  readiness  and 
ability  to  perform,  by  the  appellee,  and  of  his  wrongful  dis- 
charge on  April  30, 1 895,  were  made. 

The  plea  was  of  the  general  issue.  The  jury  found  a  ver- 
dict in  favor  of  appellee  for  $2,000,  and  judgment,  accord- 
ingly, was  entered. 

No  exception  was  preserved  to  any  of  the  evidence;  and 
there  is  no  question  of  pleading  involved,  for  by  stipulation 
of  counsel  it  was  agreed  that  all  evidence  tending  to  sup- 
port a  cause  of  action  in  assumpsit,  might  be  introduced 
under  the  declaration,  as  filed,  and  that  under  his  plea  of 
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the  general  issue,  the  appellant,  as  defendant,  might  intro- 
duce any  evidence  tending  to  show  a  defense  to  any  cause 
of  action  proved  by  the  appellee,  as  plaintiff;  and  no  error 
in  the  one  instruction  given  on  behalf  of  appellee  is  argued, 
or  pointed  out. 

The  question  was  simply  one  of  fact  as  to  whether 
appellee  was  wrongfully  discharged  or  not,  and  has  been 
settled  adversely  to  the  appellant  by  a  jury,  to  whom,  so 
far  as  pointed  out,  it  was  fairly  submitted. 

The  judgment  is  therefore  affirmed. 


James  Robert  Thacker^  sned  as  Robert  Thacker,  t.  A1- 

mon  W.  Bnlkley,  Edward  E.  Gray  and  Clair 

E.  More,  Copartners  as  Balkley, 

Gray  &  More. 

1.  Bill  of  Exckptions— fiffrifcingf  a  Plea  from  the  fY?e«.— Where  the 
court  improperly  strikes  a  plea  from  the  files  the  party  aggrieved  thereby 
should,  by  a  bill  of  exceptions,  preserve  what  the  court  did  in  this  regard, 

ABSampslt,  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jambs  Gogoin,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  AflOrmed.  Opinion  filed  Novem- 
ber 80,  1896. 

Statement  of  the  Case. 

This  was  an  action  in  assumpsit  upon  a  promissory  note. 
The  plaintiffs  filed  a  special  count  (first  indorsee  v.  maker) 
upon  a  note,  together  with  the  common  counts  and  an  afii- 
davit  of  claim.  The  defendant,  Kobert  Thacker,  filed  a 
general  demurrer  to  the  declaration.  The  court  below  over- 
ruled the  demurrer.  Appellant  says  that  thereupon  the 
court  entered  a  rule  on  the  defendant  to  plead  instanter;  that 
the  defendant  thereupon  filed  a  plea  of  the  general  issue, 
properly  verified;  that  on  motion  of  plaintiffs,  the  court 
struck  this  plea  of  the  general  issue  from  the  files,  on  the 
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ground  that  the  affidavit  attached  to  the  same  was  improper, 
aa  1  rendered  judgment  against  the  defendant;  that  the  de- 
fendant therefore  prayed  and  was  allowed  an  appeal. 

Alfred  D.  Eddy,  attorney  for  appellant. 

BuLKLEY,  Gray  &  Mobe,  attorneys  ^w  se. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

There  is  in  this  case  no  bill  of  exceptions.  Neither  the 
note,  nor  the  affidavit  of  merits  said  to  have  been  made  by 
the  defendant,  is  before  us.  Appellant  urges  that  he  filed 
a  plea  of  the  general  issue,  and  with  it  a  sufficient  affidavit 
of  merits,  and  that  the  court  improperly  struck  his  plea  from 
the  files.  If  this  be  so,  he  should,  by  bill  of  exceptions,  have 
presented  a  record  of  what  he  and  the  court  did  in  this  re- 
gard. Bowlan  v.  Lambka,  57  111.  App.  334;  Van  Cott  v. 
Sprague,  6  111.  App.  99;  Baldwin  v.  McClellan,  50  111.  App. 
645.  No  error  appearing,  the  judgment  of  the  Superior 
Court  is  affirmed. 


Bonse^  Hazard  &  Go.  t.  Western  Wheel  Works. 

1.  Interest— WTien  Allowed  on  Open  Accounts.— Where  goods  are 
sold  under  the  provisions  of  a  written  contract  which  designates  the 
times  at  which  payments  are  to  be  made,  interest  will  be  allowed  upon 
all  sums  not  paid  when  due,  from  the  time  agreed  upon  for  payment, 
whether  the  delay  is  unreasonable  or  vexatious  or  not. 

2,  Contracts— Proviwon  for  Termination  Will  be  Enforced,— A  con- 
tract contained  provisions  that  the  party  of  the  second  part  should  pay 
for  all  goods  sold  under  its  terms,  during  each  month,  within  ninety 
days  from  the  first  day  of  the  month  following,  and  that  a  failure  by 
the  party  of  the  second  part  to  perform  any  of  his  covenants  should  give 
the  party  of  the  first  part  the  right  to  terminate  the  contract  by  giving 
written  notice  of  his  election  so  to  do.  On  October  1st  a  notice  ot 
termination  for  failure  to  pay  for  goods  sold  during  the  preceding  June 
was  served,  and  on  October  2d,  payment  of  the  amount  due  was  made. 
Held,  that  the  contract  had  been  legally  terminated,  and  that  the  pay« 
ment  made  after  notice  of  such  termination  did  not  reinstate  it 
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Assumpsit,  upon  a  contrtict  of  sale.  Appeal  from  the  Curcuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burkz.  Judge,  presiding.  Heard 
in  this  court  at  the  Ootobjr  tjrui,  1896.  Affirmed.  Opinion  filed  No- 
vember 19, 1896. 

Geo.  W.  Smith,  Stevens,  Horton  &  Abbott,  and  Frank 
P.  Blaib,  attorneys  for  appellant. 

Channino  M.  Coleman  and  Barnum,  Humphrey  &  Bar- 
NUM,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

Both  parties  are  Illinois  corporations  engaged  in  the 
manufacture  and  sale  of  bicycles,  and  on  December  15,  1893, 
entered  into  a  written  contract,  of  that  date,  concerning  the 
agency  and  sale  within  a  specified  territory,  by  the  appel- 
lant, of  the  wheels  of  the  appellee.  The  location  and  prin- 
cipal office  of  the  appellant  was  at  Peoria,  and  that  of 
appellee  was  at  Chicago. 

JBy  the  terms  of  the  contract  it  was  to  continue  in  force 
during  the  year  189-1:,  unless  sooner  terminated  in  the  man- 
ner provided  therein,  and  an  option  was  given  to  the  ai>- 
pellant  to  renew  the  agreement,  from  year  to  year,  for  five 
years  longer,  upon  giving  to  the  a;)pellee  a  written  notice 
of  its  intention  to  renew  the  same  at  least  thirty  days  be- 
fore the  expiration  of  any  calendar  year  for  which  the 
agreement  should  be  renewed. 

The  contract  contained  agreements  by  the  appellant  that 
it  would  work  the  territory  covered  by  the  agency  in  a 
thorough  manner,  and  do  everything  possible  to  maintain 
the  reputation,  and  increase  the  sale  of  appellee's  wheels, 
and  would  in  the  utmost  good  faith  make  every  effort  to 
sell  the  same. 

On  the  part  of  appellee,  it  was  agreed  that  it  would  con- 
sign to  appellant,  wheels  in  such  quantities  as  should  be 
agreed  upon  by  the  parties  from  time  to  time,  and  the  ap- 
pellant agreed  to  pay,  within  ninety  days  from  the  first  day 
of  each  month,  for  all  wheels  so  consigned  and  sold  by  ap- 
pellant during  the  preceding  month. 
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It  was  also  agreed  that  if  appellant  should  neglect,  fail,  or 
refuse  to  perform,  keep  or  observe,  any  of  its  covenants, 
then  the  appellee  should  have  the  right  to  terminate  the 
contract  by  serving  appellant  with  a  written  notice  of  such 
termination. 

Controversies  arose  between  the  parties,  and  under  date 
of  October  1,  1894,  the  appellee  served  notice  upon  the  ap- 
pellant that  it  elected  to  and  did  terminate  the  contract, 
upon  two  grounds  :  first,  because  of  failure  to  pay,  within 
ninety  days  from  July  1,  1894,  the  amount  due  on  account 
of  June  sales;  and,  secondly,  for  failure  to  comply  with  the 
terms  of  the  contract,  concerning  the  working  of  territory 
and  increasing  the  sales  and  reputation  of  appellee's 
wheels. 

On  the  next  day  the  appellant  sent  to  appellee  a  draft  for 
the  amount  of  the  June  sales,  which  was  kept  by  appellee. 

Correspondence  ensued,  in  which  the  appellant  insisted 
that  it  had  performed  everything  required  by  the  contract, 
and  demanded  that  appellee  should  continue  to  furnish 
wheels,  but  the  appellee  refused  to  withdraw  its  notice  of 
termination  of  the  contract  and  insisted  that  such  notice 
must  be  regarded  as  final.  In  the  same  month  of  October, 
the  appellant  gave  notice  to  the  appellee  that  it  elected  to 
continue  the  contract,  for  a  period,  first,  of  one  year,  and 
afterward  for  a  period  of  five  years,  from  January  1, 1895, 
upon  the  terms,  etc.,  contained  in  the  contract. 

And,  subsequently,  the  appellee  began  this  suit  upon  the 
contract,  for  the  amount  due  from  consignments  and  sales 
thereunder,  and  upon  a  trial,  without  a  jury,  the  court  gave 
the  judgment  for  $16,630,  which  is  appealed  from. 

The  appellant  gave  notice  of  set-ofif  under  the  general 
issue,  claiming  that  the  contract  was  wrongfully  attempted 
to  be  terminated  by  the  appellee,  who  thereafterward  re^ 
fused  to  perform  it,  whereby  appellant  suffered  damage, 
''  being  the  profits  which  said  defendant  (apiiellant)  would 
have  realized  on  the  sale  thereafter"  *  *  *  of  bicycles, 
had  the  appellant  not  been  prevented  by  the  wrongful  acts 
of  the  appellee,  from  performing  the  contract. 
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The  notice  of  set-off  also  set  up  the  notice  that  appellant 
served  upon  appellee,  of  its  election  to  continue  the  contract 
in  force  for  five  years  longer,  and  averred  great  damage  to  the 
appellant  from  its  loss  of  commissions,  for  the  unexpired 
part  of  1894,  and  for  the  five  years  thereafter  following,  be- 
cause of  the  wrongful  act  of  the  appellee  in  terminating  the 
contract  and  refusing  to  continue  it. 

There  is  no  contention  but  that  the  judgment  was  for  the 
amount  of  sales  for  the  months  of  July,  August  and  Sep- 
tember, 1894,  after  allowing  commissions  and  discounts, 
with  interest  at  the  legal  rate.  In  that  regard  the  only  ob- 
jection is  that  interest  was  allowed,  the  delay  not  being 
unreasonable,  nor  the  refusal  to  pay,  vexatious. 

The  money  w^as  due  upon  an  "  instrument  of  writing," 
and  interest  was  properly  allowed.  See  cases  collected  in 
Morris  v.  Wibaux,  47  111.  App.  630,  affirmed  in  159  111.  627, 
and  Consumers  Pure  Ice  Co.  v.  Jenkins,  58  111.  App.  519. 

Upon  the  main  question  of  whether  the  appellee  was  en- 
titled to  terminate  the  contract  when  the  notice  of  October 
I,  1894,  was  given,  we  do  not  think  there  can  be  doubt. 

The  right  to  terminate  the  contract  for  failure  by  appel- 
lant to  make  payments  as  required,  was  as  certainly  con- 
ferred upon  the  appellee  as  words  could  make  it. 

The  payment  which  was  defaulted  in  was  that  for  June 
sales,  and  it  fell  due  ninety  days  from  July  1st,  which  was 
on  September  28th.  The  notice  of  termination  was  given 
on  October  Ist. 

The  agreement  was  that  if  appellant  should  '^  neglect,  fail 
or  refuse"  to  pay. as  he  agreed  to  do,  appellee  should  have 
the  right  to  end  the  contract,  and  the  right  so  conferred  by 
agreement  of  the  parties  was  exercised. 

There  is  no  question  but  that  the  money  due  for  June  was 
not  paid  until  after  the  notice  of  termination  was  served. 
The  making  of  such  payment,  subsequently,  did  not  rein- 
state the  contract.  The  appellee  had  as  much  right  after, 
as  before,  the  cancellation  of  the  contract,  to  accept  what 
was  its  due. 

So  holding,  all  other  questions  are  eliminated  from  the 
case,  and  the  judgment  of  the  Circuit  Court  is  afflnned. 
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Swift  &  Company  t.  William  J.  Fne. 

1.  Neguoence — Violation  of  Ordinances. — The  violation  of  any 
statutory  or  municipal  regulation,  for  the  purpose  of  protecting  persona 
or  property  from  injury,  is  such  a  breach  of  duty  as  will  sustain  an  action 
for  negligence,  if  the  other  elements  of  actionable  negligence  concur. 
But  if  a  person  knows  that  another  is  violating  the  law,  he  can  not  base 
an  action  for  negligence  upon  such  violation. 

2.  SAnns— X>u^2^  of  Master  to  Warn  Servant  of  Danger.— X  master  is 
bound  to  inform  his  servant  of  all  dangers  incident  to  the  service  of 
which  he  (the  master)  is,  or  could  by  the  exercise  of  ordinary  care,  be 
informed,  and  which  are  unknown  to  the  servant  and  can  not  be  readily 
ascertained  exc^t  by  a  person  possessed  of  peculiar  knowledge,  which 
the  master  has  no  reason  to  suppose  the  servant  possehses,  and  if  he  fails 
to  do  so  he  is  liable  to  the  servant  for  all  the  consequences  resulting  from 
the  lack  of  such  warning. 

3.  Practicb — Instructions  must  he  Submitted  in  Writing. — An  oral 
request  for  an  instruction  is  not  sufficient,  and  it  is  only  for  a  refusal  to 
give  written  instructions  prepared  and  asked  by  a  party  that  error  can 
be  assigned. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  November  80, 1896. 

Statement  of  the  Case. 

On  December  15,  1893,  the  appellee,  Fue,  lost  the  major 
portion  of  his  left  arm  by  having  the  same  caught  in  a 
cooling  fan  in  the  plant  of  appellant.  Swift  &  Company,  of 
Chicago.  Fue  was  then  forty  years  old.  He  was  familiar 
with  machinery.  He  had  canvassed  for  the  sale  of  machin- 
ery, collected  money,  settled  accounts,  etc.  He  says :  "  I 
did  pretty  nearly  everything,  from  traveling  out  and  getting 
the  orders  for  the  machines,  down  to  working  upon  them 
in  the  shop. 

Appellee  worked  at  appellant's  during  part  of  1891,  and 
all  of  1892,  and  the  greater  part  of  1893,  as  a  mill-wright 
helper  and  oiler.  First  working  as  helper  three  or  four 
months,  then  worked  as  oiler  in  what  is  known  as  the  East 
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oil  house,  about  twenty-one  months,  where  he  oiled  two 
fans  used  to  throw  the  air  out  of  the  room,  or  into  it,  as 
desired.  He  was  then  sent  to  what  is  known  as  the  Fergu- 
son house,  which  had  been  built  a  year  or  so,  but  had  never 
been  run,  and  was  now  being  remodeled  and  put  in  order 
for  running.  Here  appellee  assisted  the  mill-wright  in  put- 
ting the  machinery  in  order  to  run.  Among  other  ma- 
chinery there  were  five  sets  of  cooling  fans,  two  in  each 
set,  stationed  between  floors  in  such  a  way  as  to  throw  the 
air  downward  into  the  cooling  room. 

Each  set  of  fans  was  inclosed  in  a  box-like  compartment, 
each  compartment  being  floorl ess,  so  as  not  to  obstruct  the 
free  passage  of  the  air  from  the  fan  to  the  cooling  room 
beneath.  An  eighteen-inch  sill  projected  across  the  open 
space  at  the  bottom  of  the  compartment,  also  a  three-inch 
joist  on  which  one  could  stand.  The  compartments  for 
the  various  sets  of  fans  were  about  three  feet  wide,  and 
perhaps  twelve  feet  long,  and  as  the  compartments  were 
continuous,  they  virtually  formed  one  long  box  divided 
into  these  various  compartments;  the  latter  were  higli 
enough  for  a  man  to  stand  up  in,  and  were  reached  from  a 
passageway  about  two  and  a  half  feet  wide,  at  the  side  of 
and  extending  the  length  of  the  series  of  compartments, 
in  all,  sixty  or  seventy  feet.  Each  compartment  had  a 
door  opening  into  the  passageway.  This  passageway  and 
the  doors  were  used  only  by  those  who  had  business  in  the 
compartments,  to  adjust,  clean,  repair,  or  oil  machinery 
therein.  The  fans  were  cone-shaped,  having  a  radius  of 
about  thirty  inches,  and  ran  upon  a  shaft  which  crossed  the 
compartment. 

The  flat  or  larger  side  of  the  cone  was  close  to  the  wall 
of  the  compartment  on  one  side,  which  brought  the  smaller 
end  of  the  cone  a  distance  of  about  twelve  or  fourteen 
inches  from  the  wall.  Two  or  three  inches  further  from 
the  wall  was  a  grease  cup,  so  arranged  on  the  shafting  as 
to  lubricate  the  same.  This  grease  cup  had  a  "  cap,"  and 
the  grease  was  forced  down  into  the  boxing  by  screwing 
down  this  cap  with  the  fingers.    Transversely  across  the 
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compartment  in  front  of  each  fan  were  placed  and  fastened 
three  wooden  guards  to  prevent  any  one  from  going  against 
the  fan.  These  guards  were  two  by  four  stuflp,  and  placed 
about  ten  or  twelve  inches  apart.  All  the  oiler  had  to  do, 
was  to  enter  the  compartment  through  the  door  from  the 
passageway,  stand  on  this  sill  and  joist,  and  reach  through 
or  over  the  guards  to  the  grease  cup,  and  screw  the  same 
down  with  his  fingers.  The  shafting  upon  which  the  fan 
ran  reached  from  wall  to  wall  of  that  compartment,  and 
through  the  wall  into  said  passage  way  a  few  inches.  Upon 
this  few  inches  of  projection  ran  shieves.  These  were  made 
to  turn  by  rope  belting.  Each  set  of  fans  was  provided 
with  a  stopping  and  starting  apparatus,  sometimes  called  a 
friction  clutch  arrangement.  This  arrangement  was  two 
or  three  stories  above  the  compartments  in  question,  and 
consisted  of  a  set  of  levers,  one  for  each  set  of  fans.  Bv 
pulling  a  lever  one  way,  it  would  start  the  set  of  fans  be- 
longing to  it  in  operation.  By  pulling  it  the  other,  it 
would  stop  them.  Each  lever  had  two  ropes  attached  to  it; 
one  passing  to  the  right  over  a  pulley  and  down  through 
holes  in  the  floor  into  this  passageway,  and  through  the 
passageway  into  the>pooling  room  below,  so  that  one  stand- 
ing in  the  passageway  could,  by  pulling  on  one  of  the 
ropes,  pull  the  lever  so  as  to  start  the  fans  running,  and  by 
pulling  on  the  other,  would  stop  them. 

For  a  time  prior  to  appellee's  injury  he  had  been  engaged 
in  helping  put  this  machinery,  including  the  pulleys,  ropes, 
and  friction  clutches  connected  with  the  fans,  in  order  for 
running.  Before  they  got  the  ropes  adjusted,  he  had  gone 
frequently  to  the  floor  where  the  clutches  were,  and  started 
and  stopped  the  fans  by  pulling  the  lever  by  hand. 

Appellee  was  injured  about  one  o'clock  in  the  morning. 
About  one  o'clock  it  came  time  for  him  to  oil  the  fans  in  ques- 
tion. He  went  down  into  this  passageway,  which  was  lighted 
by  electric  lights  about  fifteen  feet  apart.  The  first  set  of 
fans  in  the  row  had  not  been  put  to  running.  Appellee 
opened  the  door  into  the  second  set,  and  found  the  draft 
made  by  the  running  of  the  fans  was  so  great  that  the 
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tubular  lantern  which  he'  carried  would  not  live  inside  of 
the  compartment;  that  there  were  no  lights  in  the  com- 
partment, but  that  there  was  sufficient  light  from  the  pas- 
sageway to  enable  him  to  do  his  oiling  safel3\ 

He  oiled  the  two  fans  in  that  section,  and  passed  in  the 
second,  and  finding  the  same  state  of  draft,  and  the  neces- 
sity of  leaving  his  lantern  outside,  he  oiled  that  second  set. 
He  passed  into  the  next  set,  and  finding  the  same  state  of 
draft,  but  sufficient  light  for  his  purposes,  left  his  lantern 
outside,  and  oiled  that  set.  In  the  two  first  sections  which 
he  oiled,  the  guard  rails  were  placed,  not  at  right  angles 
across  the  compartment,  but  at  an  angle  which  enabled 
him  to  reach  the  grease  cup  without  getting  his  arm  so 
close  to  the  fan  as  in  the  third  section,  where  the  guard 
rails  were  placed  directly  across  the  compartment.  Ap- 
pellee at  this  compartment,  as  he  pressed  the  grease,  cup, 
stood  with  his  left  side  toward  the  fan.  He  claims  that  he 
was  not  able  to  reach  the  grease  cup  with  his  right  hand 
on  account  of  the  distance  of  the  guard  rails  from  it,  and 
that  it  was  necessary  for  him  to  reach  in  with  his  left  hand; 
that  he  thought  he  could  reach  the  cup  better  with  his  left 
hand;  but  that  in  doing  so,  it  brought  his  arm  so  close  to 
the  fan  that  the  force  of  the  wind  or  draft  took  his  arm 
into  the  fan. 

There  was  a  verdict  and  judgment  for  $3,500  for  the 
plaintiff,  from  which  this  appeal  is  prosecuted. 

J.  A.  Post,  attorney  for  appellant;  S.  S.  Page,  of  counsel. 

Brandt  &  Hoffmann,  and  L.  H.  Craig,  attorneys  for 
appellee. 

Mr,  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Upon  the  trial  of  this  cause,  the  plaintiff  introduced  in 
evidence,  against  the  objections  of  the  defendant,  the  fol- 
lowing ordinance  of  the  city  of  Chicago : 

"  In  every  factory,  workshop  or  other  place  or  structure 
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where  machinery  is  employed,  the  belting,  shafting,  gearing, 
elevators  and  every  other  thing,  where  so  located  as  to 
endanger  the  lives  and  limbs  of  those  employed  therein 
while  in  the  discharge  of  their  duties,  shall  be,  as  far  as 
practicable,  so  covered  or  guarded  as  to  insure  against  any 
injury  to  such  employes." 

Among  other  objections  to  the  introduction  of  this  ordi- 
nance, it  is  contended  by  appellant  that  ^^  ordinances  of  this 
character  do  not  enter  into  and  form  a  part  of  the  con- 
tractual relations  that  exist  between  the  owners  of  and 
the  employes  working  in  packing  houses,  imposing  a  duty 
which,  if  neglected,  may  serve  as  a  basis  for  a  personal 
action  for  negligence;  but  that  they  merely  subject  the 
employer  or  owner  to  such  penalties  as  may  be  provided 
for  his  disobedience." 

In  the  case  of  The  Illinois  Central  E.  R.  Company  v. 
Gilbert,  167  111.  354,  speaking  of  a  city  ordinance  requiring 
the  ringing  of  the  bell  of  an  engine  running  within  the 
limits  of  the  city,  it  being  insisted  that  the  ordinance 
had  no  application  to  the  relation  of  employer  and  em- 
ploye on  the  right-of-way  of  the  company,  the  Supreme 
Court  said : 

"  The  city,  having  the  right  to  adopt  an  ordinance,  who- 
ever would  be  benefited  by  a  compliance  therewith  on  the 
part  of  the  company,  would  be  entitled  to  the  protection 
that  obedience  to  the  law  would  furnish,  whether  an  em- 
ploye or  not." 

In  1  Shearman  &  Eedfield  on  Negligence,  Sec.  13,  the  law 
is  thus  laid  down  :  "  The  violation  of  any  statutory  or  valid 
municipal  regulation,  established  for  the  purpose  of  pro- 
tecting persons  or  property  from  injury,  is  of  itself  suffi- 
cient to  prove  such  a  breach  of  duty  as  will  sustain  a  private 
action  for  negligence,  if  the  other  elements  of  actionable 
negligence  concur." 

To  the  same  effect  are  the  cases  of  Devlin  v.  Gallager, 
6  Daly  (N.  Y.),  494;  Bott  v.  Pratt,  33  Minn.  823;  Owings  v. 
Jones,  9  Md.  117. 

Each  person  has  a  right  to  presume  that  all  will  comply 
with  the  law.    An  ordinance  is  a  law  within  the  territory 
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over  which  it  is  in  force.  We  say  each  person  has  a  right 
so  to  presume.  If  a  person  knows  that  another  is  violating 
the  law,  he  can  not  base  an  action  of  negligence  uj>on  such 
presumption.  In  the  present  case  it  would  seem  that  the 
appellee  must  have  known  that  there  was  no  such  cover  or 
guard  over  the  wings  of  the  fans  by  which  he  was  injured, 
and  that  therefore  the  ordinance  ought  not  to  have  been 
admitted  in  evidence.  W.  S.  L.  &  P.  Ry.  Co.  v.  Thompson, 
15  111.  App.  117;  C,  B.  &  Q.  Ry.  Co.  v.  Johnson,  103  111.  512; 
McKichard  v.  Flint,  114  N.  Y.*^  222,  229. 

Under  the  assignment  of  errors,  the  admission  of  improper 
evidence  can  not  be  considered  by  this  court. 

Whatever  experience  appellee  had  had  in  oiling  ma- 
chinery, it  appears  that  he  was  injured  the  first  time  he 
attempted  to  oil  the  fans  in  question.  It  is  true  he  had 
helped  to  set  the  fans  up,  and  that  he  was  probably  familiar 
with  the  places  in  which  they  ran,  but  it  is  not  clear  that 
from  his  association  with  machinery,  or  the  running  of 
fans,  he  had  come  to  realize  how  great  a  suction  a  powerful 
fan  exercises  close  to  its  rapidly  revolving  wings.  We  can 
well  understand  how  a  person  mi^ht,  for  a  great  length  of 
time,  work  about  fans,  and  feel,  some  feet  from  them,  the 
air  current  generated  thereby,  and  yet  not  understand  that 
close  to  the  blades  the  suction  they  created  was  strong 
enough  to  push  a  man  to  one  side,  or  move  his  arm  against 
his  will.  The  majority  of  persons  are  doubtless  ignorant 
of  the  great  force  which  a  powerful  fan,  within  a  few 
inches  of  its  blades,  exerts  upon  bodies  of  the  size  and 
weight  of  a  man's  arm. 

The  master  is  bound  to  inform  his  servant  of  all  dangers 
incident  to  the  service,  of  which  he,  the  master,  is  cognizant, 
or  of  which,  in  the  exercise  of  ordinary  care  on  his  part,  he 
would  be  informed;  he  is  bound  to  warn  the  servant  of  all 
latent  or  extraneous  dangers  of  which  he  himself  has  knowl- 
edge, or  of  which,  in  the  exercise  of  ordinary  care,  he  would 
be  informed;  and  if  he  fail  in  this  respect,  he  is  liable  to  the 
servant  for  all  the  consequences  resulting  to  him  from  the 
lack  of  such  warning. 

This  rule  applies  to  dangers  of  which  the  master  himself 
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is  aware,  or  ought  to  know,  and  which  are  unknown  to  the 
servant,  and  would  not  be  readily  ascertained  except  by  a 
person  possessed  ot  peculiar  knowledge,  which  the  master 
hiis  no  reason  to  suppose  the  servant  possesses.  Dangers 
which  are  the  result  of  common  knowledge,  which  can 
readily  be  seen  by  common  observation,  the  servant  assumes 
the  risk  of;  but  when  the  danger  to  be  avoided  requires  a 
knowledge  of  scientific  facts,  an  ordinary  servant  is  not 
presumed  to  have  knowledge  of  them,  and  it  is  the  duty  of 
the  master,  knowing  of  them,  to  inform  the  servant  in  re- 
spect thereto.  Wood  on  Master  and  Servant,  pp.  714,  721, 
723;  Smith  v.  Peninsula  Car  Works,  60  Mich.  501-505; 
Atkins  V.  Merrick  Thread  Co.,  142  Mass.  431-433;  111.  Cent. 
Ey.  Co.  V.  Welch,  52  111.  183-186;  Britton  v.  G.  W.  Cotton 
Co.,  L.  R,  7th  Exch.,  130. 

Applying  this  principle  to  the  present  case,  we  think  the 
jury  was  warranted  in  concluding  that  the  danger  from  the 
great  suction  exerted  by  this  fan  a  few  inches  from  its 
blades,  was,  or  by  the  exercise  of  reasonable  care  might 
have  teen,  known  by  appellant,  and  was  not  known  by  ap- 
pellee, and  that  therefore  the  servant  should  have  been 
warned  of  the  danger  he  incurred  and  the  risk  he  ran  in 
placing  his  arm  in  a  place  where,  from  the  action  of  this 
fan,  he  received  the  injury  complained  of. 

We  see,  therefore,  no  sufficient  reason  for  reversing  the 
finding  of  the  jury  and  the  court  below  upon  the  facts. 

At  the  close  of  the  plaintiflTs  evidence,  the  defendant 
asked  the  court  to  instruct  the  jury  to  return  a  verdict  of 
not  guilty,  which  motion  was  denied,  being  renewed  at  the 
conclusion  of  the  evidence.  Neither  of  these  motions  was 
reduced  to  writing,  each  being  made  orally. 

The  errors  assigned,  as  stated  by  appellant,  are  as  folio w^s : 

"1.  That  the  court  refused  to  direct  a  verdict  of  not 
guilty  at  the  close  of  plaintiflTs  evidence. 

2.    Refused  so  to  do  at  the  close  of  all  of  the  evidence. 

3  and  4.  Refused  to  grant  a  new  trial  because  the  judge 
refused  to  instruct  the  jury  to  return  a  verdict  of  guilty,  as 
aforesaid. 

Yoi.  LXYI  42 
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6.     The  trial  court  refused  to  arrest  the  ju<lgment." 

The  Supreme  Court  in  Wenona  Coal  Co.  v.  Holmquist, 
152  111.  581-58S,8ays: 

"  It  is  said  that  the  trial  court  erred  in  overruling  defend- 
ant's motion  to  exclude  the  evidence  from  the  jury  and  to 
instruct  the  jury  to  find  for  the  defendant.  The  motion 
was  made  after  the  defendant  had  introduced  its  evidence 
and  rested.  Section  52  of  the  Practice  Act,  passed  in  1872, 
provides  that '  hereafter  no  judge  shall  instruct  the  petit 
jury  in  any  case,  civil  or  criminal,  unless  such  instructions 
are  reduced  to  writing.'  (2  Starr  &  Cur.  Stat.,  page  1814.) 
Section  53  provides  that  '  where  instructions  are  asked 
which  the  judge  can  not  give,  he  shall,  on  the  margin 
thereof,  write  the  word  ''Refused.'"  (Idem,  page  1815.) 
We  find  in  the  record  no  written  instruction  which  directs  the 
jury  to  find  for  the  defendant, and  which  is  marked '  Refused.' 
(L.  S.  &  M.  S.  Ry.  Co.  v.  Bodemer,  139  111.  596;  Pullman 
Palace  Car  Co.  v.  Laack,  143  Id.  242;  J.,  A.  &  K.  Ry.  Co. 
V.  Velie,  140  Id.  59.)  The  expressions  used  in  the  decisions 
to  the  effect  that  the  court  was  'asked  to  instruct  the  jury,' 
or  *  requested  to  instruct  the  jury,'  were  intended  to  refer  to 
requests  made  by  submitting  to  the  court  an  instruction  in 
writing  to  be  given  to  the  jury.  (111.  Cent.  Ry.  Co.  v. 
Nowicki,  148  111.  29.)" 

We  regard  this  as  an  announcement  bv  the  Supreme  Court 
that  it  is  only  for  a  refusal  to  give  written  instructions, 
prepared  and  asked  by  a  party,  that  error  can  be  assigned; 
that  it  is  not  sufticient  to  merely  orally  request  the  court  to 
instruct  the  jury  to  find  for  the  defendant. 

This  court  so  held  in  Ames  &  Frost  Co.  v.  Stachurski,  46 
111.  App.  310, 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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North  Ameriean  Proyision  Company  t.  John  E.  Hart. 

1.  Neguoence — FiainHff'9  Carelessness  a  Bar  to  Recovery. — ^In  a 
suit  where  the  plaintiff  attempted  to  enter  a  warehouse  through  a  gate 
not  used  as  an  entrance,  and  which  the  defendant  in  no  way  proffered  as 
an  entrance,  and,  the  gate  being  out  of  order,  fell  upon  him  and  injured 
him,  held  that  the  accident  was  the  result  of  plaintiff  *s  own  carelessness 
and  that  he  could  not  recover. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Reversed. 
Opinion  filed  November  dO,  1896. 

Walker  &  Eddy,  attorneys  for  appellant. 

William  A.  Doyle,  attorney  for  appellee;  M.  V.  Gannon, 
of  counseL 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellant  had  a  warehouse  in  which  meat  was  stored, 
and  the  appellee  went  there  properly,  to  inspect  some  meat; 
but  instead  of  going  to  any  entrance  used  for  persons  to  go 
in,  or  which  the  appellant  in  any  way  proffered  as  such  an 
entrance,  he  went  to  a  gate  about  seven  feet  high,  and  twelve 
to  fifteen  feet  long,  which  was  off  its  hinges,  and  proba- 
bly not  very  securely  fastened  on  the  end  to  which  the 
hinges  belonged,  and  on  the  other  end  fastened  by  a  hook 
into  a  staple,  and  either  by  putting  his  hand  through  a  hole, 
lifting  the  hook  and  pulling  the  gate — as  he  says — or  by  at- 
tempting to  climb  the  gate — as  all  witnesses  of  the  accident 
say — the  gate  fell  upon  him  and  inflicted  the  injury  for 
which  he  sues. 

On  either  version,  the  injury  was  the  result  of  his  own 
carelessness,  and  he  has  no  right  to  recover. 

The  judgment  is  reversed. 
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Mary  A.  Tillotson  t.  W.  H.  Herrick. 

1.  QvARAmrr— To  Pay  Rent— What  Releases  Onarantor. — Where  a 
tenant  moved  out  of  a  house  held  under  a  lease,  and  at  a  conference  be- 
tween tlie  landlord  and  a  son  of  the  tenant,  it  was  considered  that  the 
tenant  had  abandoned  the  premises  and  the  landlord  accepted  the  son 
as  tenant  for  the  residue  of  the  term,  ii  vxis  held  that  if  the  tenant  ac- 
quiesced, the  result  was  a  surrender  by  him,  and  if  not.  it  was  an  eviction 
of  him;  that  in  either  case  the  landlord  could  demise  to  a  new  tenant, 
and  that  having  done  so,  he  could  not  recover  of  a  guarantor  for  the 
original  tenant  for  rent  accruing  after  the  original  surrender  or  evic- 
tion. 

2.  Rent — Payable  in  Advance — When  Obligation  to  Pay  Canceled, — 
An  eviction  of  a  tenant  or  a  surrender  of  the  premises  by  him  and  an 
acceptance  thereof  by  the  landlord,  effects,  from  the  date  of  such  evic- 
tion or  surrender,  a  cancellation  of  the  obligation  to  pay  rent  which  has 
not  been  earned  by  occupation  of  the  premises,  although  due  under  the 
terms  of  a  lease  requiring  payment  in  advance. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896i  Affirmed.  Opinion  filed 
November  19,  1896. 

Julius  A.  Johnson,  attorney  for  appellant. 

Mb.  Justice  Gaby  delivebed  the  opinion  of  the  Couet. 

One  James  S.  Morton  was  tenant  of  a  dwelling  house, 
under  the  appellant,  and  the  appellee  had  guaranteed  the 
payment  of  the  rent. 

September  15,  1895,  two  months*  rent  was  in  arrear. 
Morton,  with  his  wife,  had  gone  to  Minneapolis,  and  it  was 
uncertain  whether  they  would  ever  return. 

A  son  and  daughter  of  Morton  remained  in  the  house. 
That  son,  and  the  parties  to  this  suit  then  met,  and  what 
took  place  between  them  as  narrated  by  the  different  wit- 
nesses, may  bear  the  construction  that,  as  between  the  ap- 
pellant and  that  son,  it  was  considered,  and  upon  that  basis 
they  acted,  that  the  elder  Morton  had  abandoned  the  prem- 
ises, and  thereupon  the  appellant  accepted  the  son  as  tenant, 
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for  the  residue  of  the  terra,  upon  terms  of  payment  which 
they  then  agreed  upon.  If  that  be  the  correct  construction, 
and  the  elder  Morton  acquiesced,  the  result  was  a  surrender, 
by  him.    Taylor,  L.  &  T.,  Sec.  512,  note  4. 

If  the  elder  Morton  did  not  acquiesce,  it  was  an  eviction 
of  him.    Ibid.,  Sec.  37S. 

In  either  case — ^surrender  or  eviction — she  could  demise  to 
the  son.  If  she  did  so  demise,  that  is  the  end  of  the  case, 
for  the  appellee  was  not  guarantor  for  the  son,  and  she  has 
received  all  the  rent  earned  by  the  occupation  of  the  prem- 
ises by  the  elder  Morton  up  to  the  time  of  such  surrender 
or  eviction. 

Though  the  rent  was  payable  in  advance,  and  had  not 
been  paid,  yet  such  surrender  or  eviction  would  cancel  the 
obligation  to  pay  such  rent  as  had  not  then  been  earned  by 
occupation  of  the  premises. 

She  sued  upon  the  guaranty.  The  question  was  one  of 
fact  as  to  what  bargain  she  and  the  son  made.  The  finding 
of  the  judge  of  the  Circuit  Court  is  not  to  be  set  aside,  un- 
less we  can  see  plainly  that  it  is  wrong. 

The  judgment  is  affirmed. 


Jacob  D.  Nordlinger  y.  Laura  A.  Ostatag  and  William 

Ostatag. 

1.  Courts  of  Equity— TFiH  not  aid  in  Collecting  Legal  Claim  not 
Established  at  Law.^UnXeoA  a  plaintiff  has  an  ascertained  legal  claim 
against  a  defendant  he  has  no  concern  with  his  frauds,  and  equity  will 
not,  in  advance  of  the  establishment  of  a  legal  claim,  interpose  to  hold 
the  property  of  an  alleged  contract  debtor  pending  the  establishment  at 
law  by  an  alleged  contract  creditor  of  a  supposed  legal  claim,  even 
where  a  fraudulent  transfer  is  alleged. 

Bill,  in  aid  of  an  attachment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Paynb,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  No- 
vember 19,  1896. 

Rosenthal,  Kurz  &  Hirschl,  attorneys  for  appellant 
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John  M.  Gabtside,  attorney  for  appellees. 

A  creditor  who  seeks  by  his  bill  to  reach  equitable  estates 
of  his  debtor  which  can  not  be  reached  at  law,  must  first 
recover  judgment  at  law  and  have  execution  returned  unsat- 
isfied to  give  jurisdiction  to  equity.  Dormueil  v.  Ward,  108 
111.  216;  Hickling  v.  Wilson,  104  Id.  54;  Scripps  v.  King, 
103  Id.  469;  Mann  v.  Ruby,  102  Id.  348;  Moshier  v.  Meek, 
80  Id.  79;  Dewey  v.  Eckert,  62  Id.  218;  Mugge  v.  Ewing,  54 
Id.  236;  McConnell  v.  Dickson,  43  Id.  99;  Steere  v.  Hoag- 
land,  39  Id.  264;  Bay  v.  Cook,  31  Id.  336;  Bigelow  v. 
Andress,  Id.  322;  Greenway  v.  Thomas,  14  Id.  271;  Ishmael 
V.  Parker,  13  Id.  324. 

Mr.  Pbesidino  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellant  was  the  holder  of  a  promissory  note  made 
by  the  appellee  William  Ostatag,  and  filed  his  bill  in  equity 
alleging  that  he  was  such  holder;  that  he  had  begun  a  suit 
at  law  on  the  note;  that  pending  such  suit  the  said  William 
made  a  general  assignment  of  all  his  property  for  the  bene- 
fit of  his  creditors,  but  that  said  assignment  did  not  include 
the  real  estate  hereinafter  mentioned;  that  three  davs  after 
the  making  of  said  assignment,  he,  the  appellant,  sued  out 
a  writ  of  attachment  in  aid  of  his  said  suit  at  law,  which 
writ  was  on  the  next  day  levied  upon  certain  real  estate 
which  it  was  alleged  had  been  fraudulently  conveyed,  pend- 
ing said  suit  at  law  and  before  said  general  assignment,  by 
the  said  William  to  his  wife,  the  appellee  Laura,  without 
consideration  and  for  the  purpose  of  defrauding  appellant, 
and  alleging  that  such  conveyance  and  transfer  constituted 
an  impediment  to  the  enforcement  of  appellant's  demand 
and  attachment  against  said  real  estate;  and  the  prayer  of 
the  bill  was  for  discovery,  and  an  injunction  against  the 
said  Laura  from  transferring  said  real  estate,  and  that  the 
transfer  to  her  be  declared  to  be  null  and  void,  and  that 
said  real  estate  be  subjected  to  said  attachment. 

The  bill  was  dismissed  upon  demurrer. 

The  theory  of  the  appellant  is,  that  the  bill  was  necessary 
to  prevent  the  appellee  Laura  from  selling  the  property  to 
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an  innocent  purchaser,  and  thereby  defeating  the  attach* 
luent  lien,  it  being  admitted  by  the  demurrer  that  she  was 
a  fraudulent  grantee  thereof  as  to  the  appellant,  and  that  ap- 
pellant bein^  otherwise  remediless,  the  bill  should  have  stood. 

The  bill  being  deficient  in  all  allegations  concerning  the 
recovery  of  a  judgment  at  law  upon  said  note,  and  the  issu. 
ance  and  return  nulla  bona  of  execution,  it  may  not  be  re- 
garded as  a  technical  creditor's  bill,  but  must  stand,  if  at  all, 
upon  the  broad  ground  that  equity  will,  in  advance  of  the 
establishment  of  a  legal  claim,  interpose  to  hold  the  prop- 
erty of  a  contract  debtor  pending  the  establishment  at  law 
by  a  mere  contract  creditor  of  an  alleged  legal  right. 

The  authorities  are  opposed  to  supporting  any  such  right 
in  equity.  Dormueil  v.  Ward,  108  111.  216;  Detroit,  etc., 
Mills  V.  Ledwige,  58  111.  App.  351. 

Non  constat^  such  legal  claim  will  never  be  established. 
It  might  easily  happen  that  though  a  decree  as  prayed  were 
had,  judgment  in  the  attachment  suit  would  never  be  re- 
covered. Phelps  V.  Foster,  18  111.  309;  Shufeldt  v.  Boehm, 
96  111.  560. 

The  only  equitable  element  shown  by  the  bill  aside  from 
that  which  may  be  found  in  any  claim  upon  a  just  legal 
demand,  is  the  alleged,  and  admitted,  fraudulent  transfer 
by  the  alleged  legal  debtor,  of  the  real  estate  in  question; 
but  unless  the  creditor  has  an  ascertained  le^ral  claim  ao^ainst 
his  debtor,  he  has  no  concern  with  his  frauds.  Dewey  v. 
Eckert,  62  111.  218. 

We  see  no  principle  upon  which  the  bill  could  have  been 
sustained,  and  the  decree  is  accordingly  affirmed. 


Ole  Carlson  and  Grels  J.  Norlander  y.  Daniel  Ander- 
son et  al. 

1.  Mechanic's  LiBN,—^  Sufficient  fi^tofemenf.— Decisions  of  this  court 
and  of  the  Supreme  Court  that  a  statement  in  a  mechanic's  lien  case. 
aUeging  that  the  materials  and  work  were  furnished  between  certain 
dates,  is  a  sufficient  compUanoe  with  thestatutoiy  requirement  in  regard 
to  time,  state  the  law  correctly* 
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Mecb  aniens  Lien. — Appeal  from  i  he  Circuit  Court  of  Cook  County;  the 
Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.  Reversed  and  remanded.  Opinion  filed  November 
19,  1896. 

Chytraus  &  Deneen  and  George  E.  Swartz,  attorneys 
for  appellants. 

No  appearance  for  appellees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  was  a  petition  for  a  mechanic's  lien  by  the  original 
contractors,  the  appellants. 

Upon  demurrer,  the  petition  was  dismissed  for  want  of 
equity,  and  it  is  from  such  decree  of  dismissal  that  this  ap- 
peal is  prosecuted. 

The  appellee  has  not  favored  us  with  any  brief,  but  we 
will  surmise  that  the  learned  chancellor  of  the  Circuit  Court 
followed  decisions  of  this  court  in  earlier  cases,  by  holding 
that  the  statement  of  account  filed  with  the  clerk  of  the 
Circuit  Court  was  insufficient,  and  not  a  compliance  with 
section  4  of  the  mechanic's  lien  act,  in  force  at  the  time 
the  lien  accrued. 

We  see  no  other  ground  upon  which  the  chancellor  could 
have  acted. 

We  had  held,  in  supposed  following  of  prior  decisions  by 
the  Supreme  Court,  that  a  statement  of  account,  in  as  gen- 
eral terms  as  the  one  here  in  question,  was  insufficient  in 
not  setting  forth  with  more  particularity  the  times  when 
the  labor  was  performed  and  the  materijils  furnished.  Moore 
V.  Parish,  58  111.  App.  617;  Fried  v.  Blanchard,  Id.  622. 

But  the  Supreme  Court,  by  subsequent  decisions,  in 
Springer  v.  Kroeschell,  161  111.  358,  and  Blanchard  v.  Fried, 
162  111.  462,  have  decided  that  our  construction  of  their 
former  decisions  was  incorrect,  and  we  have  since  then  fol- 
lowed their  ruling.  See  additional  opinion  in  Nat.  Home 
Building  and  Loan  Association  v.  McAllister,  64  111.  App. 
143,  and  Levinson  v.  Malloy,  Id.  425. 
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These  last  decisions,  both  of  the  Supreirie  Court  and  of 
this  court,  were  published  after  the  demurrer  in  this  case 
was  sustained,  and  therefore  were  not  before  the  chancellor 
when  he  deoideJ  what  is  complained  of  by  this  appeal. 

Followinor  the  last  decisions,  we  must  reverse  the  decree 
and  remand  the  cause. 

Because  the  act  under  which  this  cause  arose  has  been 
repealed,  and  an  entirely  different  one  enacted,  we  will  not 
incumber  the  record  by  inserting  into  this  opinion  the  de- 
tails of  the  statement  of  account  that  was  made,  it  being  no 
longer  of  value  as  a  precedent. 


i  66    6^ 
1688    49 

06    065 

The  Board  of  Trustees  of  the  University  of  Illinois  v.  12l£1 

James  I>«  Bruner. 

1.  SCBOOIA— Not  Hostile  to  Each  Other,— There  is  no  such  rivalry 
between  educational  institutions  that  service  with  one  is  to  be  regarded 
as  hostile  to  another,  and  the  fact  that  a  plaintiff  has  worked  for  an- 
other university  during  the  time  of  his  employment  is  not  a  defense  in 
a  suit  against  a  university  for  salary  due  under  the  terms  of  a  contract, 
where  the  plaintiff  rendered  all  the  service  which  he  promised,  and  all 
that  the  defendant  asked. 

2.  University  op  Illinois— 3fa^  be  Sued.— The  Board  of  Trustees 
of  the  University  of  Illinois  may  sue  and  be  sued. 

Assarapslt,  for  salary.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  William  G.  Ewino,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1893.  Affirmed.  Opinion  filed  November 
19,  1896. 

Statement  of  the  Case. 

Appellee  was  elected  in  1893  a  professor  in  the  faculty 
of  appellant,  at  a  salary  of  $1,800  a  year,  and  served  ac- 
ceptably for  one  year,  receiving  all  of  his  pay  therefor. 
He  also  served  during  the  second  year  until  about  the  first 
of  June,  when,  having  previously  tendered  his  resignation, 
to  take  effect  at  the  end  of  the  year,  September  1, 1895,  the 
usual  suimner  vacation  having  begun,  he  went  away  and 
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shortly  thereafter,  in  July  and.  August,  was  employed  by, 
worked  for,  and  was  paid  by  the  University  of  Chicago. 

Appellant  having  failed  to  pay  his  salary  for  July  and 
August,  he  brought  this  suit. 

It  was  claimed  on  the  trial,  and  is  insisted  here,  that 
appellee,  having  accepted  service  with,  and  compensation 
from,  another,  was  not  entitled  to  compensation  from  ap- 
pellant for  the  months  of  July  and  August. 

It  was  also  claimed  there  and  is  insisted  here,  that  appel- 
lant, being  a  State  institution,  is  exempt  from  suits  by  any 
party,  to  the  same  extent  as  other  State  institutions. 

The  court  below  gave  appellee  judgment  for  the  amount 
of  his  salary  for  July  and  August. 

Cunningham  &  Boggs,  attorneys  for  appellant. 
Kewman,  Nokthrup  &  Levinson,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  appears  that  June,  July  and  August  were,  with  the 
University  of  Illinois,  vacation  months,  during  which,  under 
the  terms  of  his  employment  by  appellant,  appellee  was  not 
expected  nor  asked  to  render  service. 

For  this  period  he  was  free  to  spend  his  time  in  idleness, 
in  cultivating  his  own  or  a  neighbor's  farm,  or  teaching  his 
own  or  his  friends'  children. 

Such  being  the  case,  he  was  at  liberty  to  work  for  the 
University  of  Chicago,  and  whether  it  paid  him  for  his  serv- 
ices or  he  gave  them  without  compensation,  is  to  appellant 
immaterial. 

Appellee  has  rendered  to  appellant  all  that  he  promised, 
as  well  as  all  that  it  asked. 

There  is  no  such  rivalry  between  educational  institutions 
that  service  with  one  is  to  be  regarded  as  hostile  to  another. 
All  are  engaged  in  a  common  cause;  each  ought  to,  and 
does,  wish  the  other  well. 

Appellant  is  capable  of  suing  and  being  sued. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Chicago  North  Shore  St.  Ry.  Co.  v.  John  McCarthy,  X  »m 

Administrator.  ' 

1.  Ordinary  Care — What  is  Not  an  Exercise  of,— A  person  who  at- 
tempts to  cross  a  street  car  track  on  a  bicycle  in  front  of  a  rapidly 
approaching  car,  which  is  in  plain  sight,  and  but  seventy-five  feet  away, 
is  not  in  the  exercise  of  ordinary  care. 

2.  Instructions — Shotdd  Apply  Only  to  Oood  Counts  of  Declara- 
tion,— It  is  error  to  instruct  a  jury  that  **  if  they  believe  the  plaintiff  has 
made  out  his  case  as  laid  in  his  declaration,  then  the  finding  must  be  for 
the  plaintiff,*'  when  the  declaration  as  filed  contains  counts  upon  which 
thexe  could  be  no  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  com-t  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  19,  1896. 

Statement  of  the  Case. 

Appellee's  statement  of  the  facts  of  this  case  is  in  part  as 
follows : 

On  Sunday  morning,  between  the  hours  of  ten  and  eleven 
o'clock  of  the  1 6th  day  of  July,  1S93,  George  B.  McCarthy, 
deceased,  was  riding  north  on  a  bicycle,  on  the  east  side  of 
Clark  street,  of  the  city  of  Chicago.  At  that  time  one  of 
the  electric  cars  of  the  defendant  company  was  running 
south  on  the  said  street  in  exactly  the  opposite  direction. 
McCarthy  started  to  cross  the  track  from  the  east  to  the 
west  side;  as  he  did  so  the  electric  car,  negligently  operated 
by  the  servants  of  the  defendant  company,  ran  into  him 
with  great  force  and  violence,  collided  with  him  and  his 
bicycle,  and  his  death  immediately  ensued. 

The  evidence  upon  behalf  of  the  plaintiff  tended  to  show 
that  the  accident  occurred  on  Clark  street,  between  Pratt 
avenue  and  Church  road;  that  the  electric  car  was  running 
south  about  eighteen  or  twenty  miles  an  hour;  that  at  the 
time  and  just  before  the  collision  the  motorman  was  flirt- 
ing with  a  couple  of  girls  seated  on  one  of  the  rear  seats  of 
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his  car,  and  that  bis  head  was  turned  toward  the  rear  of  the 
car;  that  the  motorman  just  before  the  collision  had  been 
looking  around  at  a  girl  seated  about  four  seats  back  of 
where  he  was  standing;  that  the  deceased  was  first  seen 
about  two  hundred  feet  south  of  the  car  on  Clark  street, 
riding  north  on  a  bicycle;  that  when  the  car  was  about 
seventy-five  feet  away,  the  deceased  turned  his  bicycle  diag- 
onally to  the  west  to  cross  the  street;  that  during  all  that 
time  the  car  was  running  at  the  full  rate  of  speed;  no  effort 
was  made  to  stop  the  car,  and  no  bell  was  rung,  until  after 
he  turned  to  cross  the  street. 

The  declaration  consisted  of  three  counts,  and  the  amend- 
ments to  the  declaration  consisted  of  six  counts.  Demur- 
rers to  the  second  add  third  counts  of  the  original  declara- 
tion were  sustained,  and  no  evidence  was  given  under  these 
counts.  The  sixth  count  of  the  amended  declaration  was 
withdrawn  from  the  consideration  of  the  jury,  and  no  evi- 
dence was  given  under  that  count,  so  that  the  case  went 
to  the  jury  upon  the  first  count  of  the  original  declaration 
and  the  first  five  counts  of  the  amended  declaration. 

At  the  instance  of  the  plaintiff,  the  jury  was  instructed 
as  follows : 

"  3.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
has  made  out  his  case  as  laid  in  his  declaration,  by  a  pre- 
ponderance of  the  evidence,  then  the  jury  must  find  for  the 
plaintiff. 

7.  If  the  jury  believe  from  the  evidence,  that  the  de- 
ceased, while  in  the  exercise  of  ordinary  care,  was  injured 
by  or  in  consequence  of  the  negligence  of  the  defendant, 
as  charged  in  the  declaration,  or  either  one  of  the  counts 
thereof,  then  you  can  find  the  defendant  guilty." 

There  was  a  verdict  and  judgment  for  $4,000  for  the 
plaintiff. 

Alexander  Clark,  attorney  for  appellant. 

Case  &  Hogan  and  Allen  &  Allen,  attorneys  for  ap- 
pellee. 
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Mb.  Justice  Wateeman  delivered   the  opinion  of  the 

COUET. 

A  car  going  at  the  rate  of  twenty  miles  an  hour  will  move 
seventy-five  feet  in  about  three  seconds. 

The  deceased  took  a  great  risk  in  attempting  to  cross  in 
front  of  a  rapidly  approaching  car,  when  it  was  but  seventy- 
five  feet  away.  The  car  was  in  plain  sight  as  he  rode  toward 
it,  there  was  nothing  to  obstruct  his  view,  and  his  attempt, 
under  the  circumstances,  to  cross  in  front  of  this  car,  was  a 
failure  to  exercise  ordinary  care. 

When  a  jury  is  instructed  "  that  if  they  believe  the  plaint- 
iff has  made  out  his  case  as  laid  in  his  declaration,  then  the 
finding  must  be  for  the  plaintiff,"  a  fair  presumption  is  that 
the  jury,  as  it  has  a  right,  takes  the  declaration  to  its  room 
when  it  retires  to  consider  as  to  its  verdict.  Else  how  is  it 
to  know  what  is  charged  in  the  declaration  ? 

In  the  present  case,  upon  three  of  the  counts  of  the  dec- 
laration as  filed,  there  could  be  no  recovery.  So  far  as 
appears,  the  jury  knew  nothing  about  the  sustaining  of  a 
demurrer  to  two  counts,  or  the  withdrawal  of  a  third. 

It  was  error  to  instruct  the  jury  as  above  set  forth. 
Grand  Tower  Mfg.  Co.  v.  Oilman,  b9  111.  244;  U.  S.  Rolling 
Stock  Co.  V.  Chadwick,  35  111.  App.  474. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


66    669 
171»  843 

Conrad  L.  Niehoff  et  a1.  y.  People^  etc.^  for  use  of,  etc.^    ^92  '568 

and  Frank  J,  Began. 

1.  Amendment — Notice  not  Required,  —The  parties  to  a  suit  are  bound 
to  take  notice  of  amendments  and  no  actual  notice  is  required. 

2.  CJoNTiNUANCE — Clerk's  Entries  not  Conclusi've.— Where  the  clerk's 
record  showed  a  cause  **  continued,"  Jield,  that  reference  might  be  made 
to  bill  of  exceptions,  to  prove  that  the  clerk's  entry  did  not  include  the 
whole  order,  but  should  have  contained  words  showing  that  the  continu- 
ance was  not  over  the  term,  but  to  a  later  day  in  the  term. 
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Assnmpsit,  on  the  common  counts  with  additional  count  in  delt. 
Error  to  the  Circuit  Ck)urt  of  Cook  County;  the  Hon.  Rich.\rd  W.  Clif- 
ford, Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896. 
Aifirmed.    Opinion  filed  November  19,  1896. 

CuYTRAUs  &  Deneen  and  Wm.  S.  Young,  attorneys  for 
plaintiffs  in  error. 

Case  &  Hogan,   attorneys  for  defendants  in  error. 

Mk.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  brief  of  the  plaintiffs  in  error  very  forcibly  sets  out 
the  evils  of  the  practice  in  this  State,  permitting  steps  to  be 
taken  in  a  pending  cause,  without  notice — a  practice  which 
we  can  not  reform. 

This  suit  was  originally  commenced  as  an  action  in  as- 
sumpsit upon  the  common  counts.  Xext  an  additional  count 
was  in  debt  upon  a  guardian's  bond.  Next  a  default  en- 
tered of  defendants  Niehoff  and  Goerner — the  real  name 
being  Goergen,  and  the  same  day  leave  granted  to  with- 
draw the  common  counts.  Then  pleas  by  defendant  Ryan. 
Then  a  trial  between  the  People  and  R^^an  by  a  jury  sworn 
to  try  the  issues  in  the  cause,  and  verdict  for  the  People, 
on  which  judgment  was  entered. 

Ryan  appealed  alone  to  this  court,  at  the  last  October 
term,  and  the  judgment  was  affirmed;  but  that  is  not  pleaded 
here  now,  and  we  only  refer  to  the  report,  (62  111.  App. 
355,)  to  avoid  repeating  what  there  appears. 

Assuming  that  Niehoff  and  Goergen  were  bound  to  take 
notice  of  the  amendments — for  which  see,  among  many 
cases,  Cairo  and  St.  L.  R.  R.  v.  Holbrook,  72  111.  419,  Mass. 
Mut.  Life  Ins.  Co.  v.  Kellogg,  82  111.  614,  and  Vahle  v. 
Brackenseik,  145  111.  231,  the  whole  argument  of  the  brief 
of  the  plaintiffs  in  error  is  answered,  except  upon  one  point. 
A  bill  of  exceptions  of  Ryan,  which  is  in  this  record,  shows 
that  a  trial  of  the  cause  was  commenced  as  to  Ryan  on  the 
17th  day  of  June,  1895,  but  a  juror  wits  withdrawn,  and  the 
cause  set  for  trial  on  the  24th  of  the 'same  month.  A  jury 
was  in  fact  impaneled  on  the  9th  of  the  next  month,  and  a 
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verdict  rendered  on  the  10th.  The  clerk,  in  writing  up  his 
record  as  of  June  18,  1895,  entered  that  the  jury  was ''dis- 
charged from  rendering  a  verdict  herei  n,  and  this  cause 
continued."  It  is  quite  clear  that  the  clerk  in  writing  "  con- 
tinued," did  not  put  in  the  whole  order,  but  should  have 
added  words  showing  that  the  continuance  was  not  over 
the  term,  but  to  a  later  day  in  the  teim.  McKee  v.  Ludwig 
30  111.  28,  cited  by  the  plaintiffs  in  error,  is  therefore  not  in 
point. 

The  brief  contains  some  strictures  upon  "  short  cause  cal- 
endar," but  it  does  not  appear  that  the  cause  was  tried  out 
of  its  proper  place  upon  a  regular  calendar. 

The  judgment  is  affirmed. 


Charles  B.  Baird  t.  People  of  the  State  of  Illinois  ex  rel. 

Lizzie  Wenderlandt. 

1.  Marriage  —  "What  Necessary  to  Constitute  at  Common  Law, — 
"Where  a  common  law  marriage  was  alleged  as  the  defense  in  a  bastardy 
case,  it  was  held  that  the  following  instruction  gave  correctly  all  the 
law  necessary  for  the  jury  to  know  :  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  ♦  *  ♦  entered  into  a  marriage 
contract  by  and  between  themselves  in  good  faith,  and  accepted  each 
other  as  husband  and  wife,  they  should  return  a  verdict  of  not  guilty. 
The  contract  must  have  been  made  before  the  intercourse  whtn  the 
child  was  conceived,  and  both  parties  must  have  understood  tlie  agree- 
ment was  in  place  of  a  marriage  ceremony.  If  the  prosecuting  witness 
did  not  understand  the  agreement  to  be  all  that  was  necessai-y  to  con- 
stitute a  valid  marriage,  then  there  was  no  valid  marriage.  There  was 
no  valid  marriage  unless  both  parties  acted  in  good  faith,  and  each  in- 
tended thereby  to  become  husband  and  wife. 

2.  Practice— Jn  Bastardy  Cases. — In  a  bastardy  case,  where  the  as- 
signment of  errors  complained  of  the  refusal  of  the  court  below  to 
quash  the  affidavit  of  information,  warrant  and  transcript,  it  was  hdd 
that  the  law  only  required  the  justice  to  return  the  warrant  and  bond 
to  the  Criminal  Court,  and  the  abstract  showing  neither  of  them,  the 
refusal  of  the  court  to  grant  the  motion  could  not  be  held  to  be  error. 

Bastardy. — Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1896.    Affirmed.    Opinion  filed  November  30,  1896. 
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Sa^in  &  Clark,  attorneys  for  appellant. 
William  F.  Struckman,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  is  the  father  of  a  child  born  of  the  relator, 
March  17,  1S96.  The  only  question  made  in  the  case  is, 
whether  he  and  she  are  married.  There  is  not  much  differ- 
ence in  their  statements  as  witnesses,  that  she  yielded  to 
his  importunities,  upon  words  between  them,  quite  capable 
of  being  construed  as  words  of  a  present  marriage  contract 
between  them,  in  his  bedroom,  on  the  fourth  night  spent  by 
them  together  there,  followed  at  once  by  consummation. 

But  the  verdict  of  the  jury  that  he  is  the  father  of  her 
bastard  child,  contradicts  such  construction. 

It  is  quite  possible  that  she  understood  that  she  was  only^ 
betrothed — not  married — to  him;  a  relation  which  Charles 
Reade  in  "  Cloister  and  Hearth,"  did  not  deem  himself  vio- 
lating probabilities,  when  he  depicts  the  father  and  mother 
of  the  great  Ernsmus  as  excusing,  if  not  justifying,  their 
conduct  by  it. 

That  the  appellant  did  not  regard  himself  as  married  to 
her,  is  shown  by  his  statement,  not  contradicted,  to  her  sis- 
ter, that  the  relator  should  kill  the  child  before  he  would 
marry  her. 

The  first  error  assigned  is,  that  the  court  erred  in  refus- 
ing to  quash  the  affidavit  of  information,  warrant  and 
transcript.  Only  the  warrant  and  bond  are  required  to  be 
returned  by  the  justice  to  the  Criminal  Court.  Curran  v. 
People,  35  111.  App.  275. 

The  abstract  shows  neither  of  them.  The  abstract  states 
the  instructions  given  by  the  court  of  its  own  volition,  as 
follows : 

"  1.  Immaterial  whether  the  prosecuting  witness  is  or  is 
not  now  willing  to  marry  defendant. 

2.  The  court  further  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  Lizzie  Wenderlandt  and 
Charles  E.  Baird  entered  into  a  marriage  contract  bv  and 
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between  themselves,  and  in  good  faith  accepted  each  other  as 
husband  and  wife,  they  shall  return  a  verdict  of  not  guilty. 
Contract  must  have  been  made  before  intercourse  when 
child  was  conceived,  and  both  parties  must  have  understood 
agreement  was  in  place  of  a  marriage  ceremony.  If  prose- 
cuting witness  did  not  understand  the  agreement  to  be  all 
that  was  necessary  to  constitute  valid  marriage,  then  there 
was  no  valid  marriage. 

No  valid  marriage  unless  both  parties  acted  in  good  faith, 
and  each  intended  thereby  to  become  husband  and  wife." 

We  will  not  enter  upon  the  learning  of  "per  verba  de 
presenti^'^^  "per  verba  de  fut/iiro^'^  and  "  com  compulo  "  (which 
last  strikes  us  as  being  from  an  uncommonly  dead  lan- 
guage), as  contained  in  the  instructions  asked  by  the  appel- 
lant. The  court  gave  correctly  all  the  law  necessary  for 
the  jury  to  learn. 

Whether  the  facts  existed  under  which  a  marriage  was 
the  result,  was  a  question  for  the  jury. 

The  judgment  is  affirmed. 


Jacob  Littlestone  v.  Ell  Goldenberg^  for  the  use  of  Anna 

Goldenberg. 

1.  Attachment— iVoitceo/—>r/Mifi2eiwm  Should  S7iow,—A  return 
on  a  notice  to  the  defendant  in  an  attachment  suit  as  follows,  **  Exe- 
cuted the  within  notice  by  posting  three  copies  thereof  at  three  public 
places  in  the  neighborhood  of  the  justice  within  named,  and  by  mail- 
ing a  copy  thereof  to  the  within  named  defendant  at  his  place  of  resi- 
dence," etc.,  is  manifestly  defective  in  not  stating  the  places  where  the 
notices  were  posted  nor  the  place  to  which  the  copy  was  mailed,  but  the 
return  shows  service  as  required  by  statute  and  only  fails  to 'show  the 
details  of  the  nervice,  and  a  judgment  rendered  in  pursuance  of  it  is  not 
void  and  can  not  be  questioned  collaterally. 

2.  Judgment — When  Oamiahee  in  an  Attachment  May  Attack. — ^A 
garnishee  in  an  attachment  suit  may  attack  a  void  judgment  against 
the  defendant  in  such  suit. 

Attachment.— Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.  Reversed  and  remanded.  Opinion  filed  November 
80, 1896. 

Vou  LXVI  43 
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B.  H.  Ettelson,  attorney  for  appellant. 

Mr.  Presiding  Justice  Shepabd  delivered  the  opinion 
OF  the  Court. 

Anna  Goldenberg  began  a  suit  in  attachment,  before  a 
justice  of  the  peace,  against  the  appellee,  Eli  Goldenberg, 
who,  as  stated  in  her  affidavit  for  attachment,  was  a  resi- 
dent of  Troy,  in  the  State  of  Alabama,  and  was  indebted  to 
her  in  the  sum  of  $103,  and  the  appellant  was  summoned  ^is 
a  garnishee. 

The  defendant,  Eli  Goldenberg,  was  never  served  with 
summons,  nor  did  he  ever  enter  his  appearance  in  the  suit. 

Notice,  however,  of  the  attachment,  was  prepared  by  the 
justice,  as  required  by  Sec.  79,  Chap.  79,  entitled  "  Justices,'' 
and  delivered  to  a  constable,  who  made  an  attempt  to  post 
and  mail  copies  of  the  same,  in  compliance  with  the  statute. 
The  section  referred  to  requires  that  the  constable,  tawhom 
the  notice  is  delivered,  shall  return  the  same  with  an  in- 
dorsement thereon,  stating  "  the  time  when  and  the  places 
where  he  posted  and  mailed  copies."  In  this  case,  the  con- 
stable made  a  return  as  follows : 

"  Executed  the  within  notice  by  posting  three  copies 
thereof  at  three  public  places  in  the  neighborhood  of  the 
justice  within  named,  and  by  mailing  a  copy  thereof  to  the 
within  named  defendant  at  his  place  of  residence,  this  23d 
day  of  February,  1895." 

Such  return  was  manifestly  defective  in  not  stating  the 
places  where  the  notices  were  posted,  nor  the  place  to  which 
he  mailed  the  copy. 

The  judgment,  therefore,  against  the  defendant,  was  ren- 
dered without  jurisdiction  of  him,  and  the  judgment  against 
the  garnishee  was  improperly  given. 

The  statute.  Sec.  91,  Chap.  79,  provides:  "No  final 
judgment  shall  be  entered  against  a  garnishee  in  any  at- 
tachment proceeding  until  the  plaintiff  shall  have  recovered 
a  judgment  against  the  defendant  in  such  attachment." 

The  garnishee  against  whom,  notwithstanding,  judgment 
was  given  in  the  justice's  court,  appealed  to  the  County 
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Court,  where,  with  nothing  to  supply  jurisdiction,  a  like 
judgment  against  him  was  rendered,  and  this  appeal  has 
followed. 

That  a  garnishee  in  a  proceeding  by  attachment,  may  at- 
tack a  void  judgment  against  the  defendant  in  the  attach- 
ment suit,  see  Empire  Car  Roofing  Co.  v.  Macey,  115  111. 
390;  Dennison  v.  Blumenthal,  37  111.  App.  385;  Dennison  v. 
Taylor,  142  III.  45. 

The  court  was  without  jurisdiction,  and  the  judgment  is 
reversed,  without  remanding,  because  in  this  suit  jurisdic- 
tion can  never  be  acquired  by  the  justice. 

Additional  opinion  of  the  Court  by  Mr.  Presiding 
Justice  Shepard. 

At  the  time  the  foregoing  opinion  was  written  and  judg- 
ment given  accordingly,  our  attention  had  not  been  called 
to  the  fact  that  the  Supreme  Court,  in  Pomeroy  v.  Kand, 
McNally  &  Co.,  157  111.  176,  had,  among  other  things, 
decided  and  held,  in  terms,  that  although  a  return  which  was 
made  by  a  constable  in  nearly  the  precise  language  used  by 
the  constable  in  this  case,  was  ^'  defective  in  failing  to  state 
the  places  where  he  posted  and  mailed  copies,"  such  defect 
was  not  fatal  to  the  jurisdiction  of  the  justice.  It  was  also 
there  said :  "  In  other  words,  the  defect  in  his  return  is 
not  in  failing  to  show  service  as  required  by  the  statute, 
but  in  failing  to  show  how  he  performed  that  duty.  He 
shows  that  he  posted  the  notice  in  three  public  places, 
but  fails  to  name  them;  that  he  mailed  a  copy  addressed  to 
the  defendant,  but  fails  to  say  what  postoffice  or  mail-box 
he  dropped  the- notice  in.  We  do  not  think  these  omissions 
of  sufficient  importance  to  render  the  judgment  of  the  jus- 
tice of  the  peace  and  Circuit  Court  absolutely  void." 

Our  attention  has  been  directed — not  by  either  party  to 
the  litigation — to  such  decision,  and  the  inconsistency  and 
irreconcilability  of  our  own  opinion  and  judgment  with 
that.  And,  as  becomes  us,  we  accord  to  such  decision  its 
binding  force  upon  us,  as  being  the  latest  decision  of  the 
Supreme  Court  upon  the  subject,  although  it  does  not  ap- 
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pear  to  us  to  be  in  harmony  with  a  long  line  of  earlier  de- 
cisions holding  that,  in  order  to  give  the  court  jurisdiction 
ov^r  the  person  of  a  defendant,  the  return  of  process  must 
show  with  strictness  the  method  in  which  it  was  served. 
Wilson  V.  Greathouse,  1  Scam.  174;  Clemson  v.  Hamm,  1 
Scam.  176;  Ogle  v.  Coffey,  1  Scam.  239;  Belingall  v.  Gear,  3 
Scam.  575;  Ball  v.  Shattuck,  16  111.  299;  Cost  v.  Rose,  17  111. 
276;  Boyland  v.  Boyland,  18  111.  551;  Bancroft  v.  Speer,  24 
111.  227;  Miller  v.  Mills,  29  111.  431;  Fischer  v.  Fischer,  54 
111.  231;  Botsford  v.  O'Connor,  57  111.  72;  Greenwood  v. 
Murphy,  131  111.  604;  Law  v.  Grommes.  158  111.  492. 

If  it  be  said  that  all  of  the  cases  cited  are  instances  where 
the  <|aestion  of  jurisdiction  was  directly  involved,  it  may  be 
answered  that  if  "  jurisdiction  does  not  exist,  the  judgment 
is  void,  and  its  validity  may  be  inquired  into  collaterally," 
as  was  said  in  Haywood  v.  Collins,  60  III.  328,  where  nu- 
merous authorities  are  cited  and  quoted  from.  See,  also, 
Firebaugh  v.  Hall,  63  111.  81;  Bannon  v.  The  People,  1 
111.  App.  496;  Faas  v.  O'Connor,  6  111.  App.  593;  Bunn  v. 
Gardiner,  18  111.  App.  94. 

The  question  is  one  of  much  importance,  as  probably 
affecting  many  cases  that  may  hereafter  be  begun  or  may 
now  be  pending  in  justice's  courts  and  on  appeal  therefrom, 
and  although  the  appellee  has  not  followed  the  case  into 
this  court,  we  should,  in  accordance  with  the  latest  decision 
of  the  Supreme  Court  already  referred  to,  recede  from  our 
conclusion  as  expressed  in  the  original  opinion,  and  we 
accordingly  do  so.  It  does  not,  however,  necessarily  fol- 
low that  the  judgment  of  reversal  entered  by  us  should  be 
vacated. 

It  appears  from  the  evidence  that  the  defendant,  Eli 
Goldenberg,  was  arrested  by  his  wife,  Anna  Goldenberg,  in 
January,  1892,  upon  a  charge  of  abandonment,  and  that  one 
Levitz,  his  brother-in-law,  came  to  the  appellant  and  re- 
quested him  to  become  surety  upon  Goldenberg's  bond,  in 
order  that  he  might  be  released  f  rona  jail;  that  appellant 
replied  he  did  not  know  Goldenberg,  and  he  must  have  se- 
curity if  he  signed  such  a  bond;  that  thereupon,  Levitz  gave 
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of  his  own,  to  appellant,  seventy-five  dollars  in  cash,  and  a 
bank  check  for  one  hundred  and  twenty-five  dollars,  with 
the  understanding,  between  them,  that  when  appellant 
should  become  released  from  liability  upon  the  bond,  he 
would  return  Levitz  the  money  and  amount  of  the  check 
so  delivered;  and  then  appellant  signed  the  bond. 

It  was  proved  that,  upon  presentation,  payment  of  the 
check  was  refused,  and  it  was  not  shown  that  appella^nt's 
liability  on  the  bond  had  ceased. 

The  great  weight  and  preponderance  of  the  evidence  was 
that  the  money  and  check  belonged  to  Levitz,  and  not  to 
the  defendant  Goldenberg,  and  the  verdict,  based  upon  the 
belief  of  the  jury  to  the  contrary,  ought  not  to  have  been 
rendered. 

The  judgment  heretofore  rendered  by  us  will  therefore 
be  amended  by  adding  a  remanding  clause  thereto,  and  it 
is  so  ordered. 

Mb.  Justice  Gary  : 

I  do  not  think  we  ought  to  back  out  of  the  opinion  here- 
tofore rendered. 

It  is  not  inconsistent  with  the  highest  respect  for  the 
Supreme  Court,  nor  with  due  subordination  in  the  ranks 
of  the  judiciary,  that  we  should,  in  exceptional  cases,  fol- 
low what  we  are  constrained  to  believe  is  incontestable  law, 
even  if  thereby  we  do  run  counter  to  some  decision  which 
we  can  not  regard  as  settling  the  question  at  issue.  We 
have  heretofore  done  so  with  the  subsequent  approbation  of 
that  court.    Johnson  v.  People,  40  111.  App.  382 ;  140  111.  350. 

As  in  that  case  the  particular  question  was  of  secondary 
importance  in  the  case  we  did  not  follow,  so  in  157  111.  the 
first  question  was  one  on  which  this  court,  in  conflict  with 
the  decisions  of  appellate  courts  of  other  districts,  had 
been  for  many  years  in  the  wrong. 

That  question  had  been  much  agitated,  and  concerned  a 
great  number  of  people. 

The  particular  question  now  under  consideration  con- 
cerned only  that  particular  case;  there  was  no  reason  to 
expect  that  it  would  arise  in  any  other. 
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William  H.  Fleet  y.  James  H.  Gilbert. 

1.  Appeal — When  to  he  Taken. — A  judgment  can  not  be  appealed 
from  after  the  term  at  which  it  was  rendered  ha£  ended,  and  the  ap- 
proval of  a  bond  reciting  such  an  appeal  is  of  no  effect,  for  an  appeal 
can  only  be  taken  in  accordance  with  the  statute. 

2.  JuDOMENT— iJe/iwoZ  to  Vacate  not  Error, — It  is  not  error  to  refuse 
to  vacate  a  judgment  of  a  preceding  term,  entered  after  full  opportu- 
nity to  defend,  which  was  availed  of  to  the  extent  desired. 

Motion,  to  vacate  judgment.  Appeal  from  the  Superior  Court  of 
Ckx>k  County;  the  Hon.  Arthur H.  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  No- 
vember 80,  1896. 

Ferguson  &  Goodnow,  attorneys  for  appellant. 
.    James  A.  Peterson,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Coubt. 

In  August,  1892,  the  appellant  commenced,  in  the  Supe- 
rior Court,  an  action  of  replevin  against  the  appellee. 

January  13,  1896,  the  appellant  gave  notice  to  the  appel- 
lee to  take  the  deposition  of  the  appellant,  in  New  York, 
upon  oral  interrogatories. 

At  the  time  and  place  set,  the  appellee,  by  his  attorney, 
attended,  as  did  also  the  appel^lant  personally,  but  declined 
to  testify. 

April  6,  1896,  the  court  ordered,  and  entered  judgment, 
that  the  appellee  recover  from  the  appellant  one  hundred 
and  nineteen  dollars  and  sixty  cents,  and  have  execution 
therefor.  This  was  done  under  Sec.  29,  Ch.  51,  R.  S.,  Evi- 
dence. 

During  the  same  term,  the  appellant  moved  to  set  aside 
that  judgment,  which  motion  was  continued  to  the  next 
term,  and  then  denied.     The  appellant  then  appealed. 

The  appeal  bond,  filed  June  20,  1896,  recites  an  appeal 
from  the  order  of  April  6,  1896. 

The  judgment  of  the  April  term  could  not  be  appealed 
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from  after  that  term  had  ended,  and  therefore  that  judg- 
ment is  not  before  us  for  review.  Quinn  Chapel  v.  Pease, 
66  111.  App.  552;  Kortlas  v.  Kentucky  Liquor  Co.,  46  III. 
App.  366;  Scanlan  v.  Wheeler,  51  111.  App.  179. 

The  approval  of  a  bond  reciting  such  an  appeal  is  of  no 
effect,  for  an  appeal  can  only  be  taken  in  accordance  with 
the  statute.  The  court  can  not  change  the  terms.  Gorski 
V.  Featherstone,  55  111.  App.  368. 

Treating  the  action  of  the  court  at- the  May  term  as  be- 
ing before  us  for  review,  upon  the  ground  that  the  appeal 
bond  is  amendable,  and  that  therefore  the  recital  might  be 
made  to  conform  to  the  appeal  prayed  and  allowed  at  the 
May  term,  there  was  no  error  in  refusing  to  vacate  a  judg- 
ment of  the  next  preceding  term,  entered  after  full  oppor- 
tunity to  the  appellant  to  defend,  of  which  he  availed 
himself  to  the  extent  that  he  then  cared  to. 

The  order  of  the  May  term  is  affirmed. 

With  the  judgment  of  the  April  term  we  have  nothing 
to  do. 


RULES  OF  PRAOTIOE 


OF  THE 


APPELLATE  COURT  OF  ILLINOIS, 

SECOND  DISTRICT, 

WITH  AMENDMENTS  TO  DATE  OF  PUBLICATION, 

NOYEMBER  1.  1896, 


EuLE  1.  Writs  of  error — Supersedeas. — No  superse- 
deas will  be  granted  unless  the  transcript  of  the  record  on 
which  the  application  is  made  be  complete,  and  so  certified 
by  the  clerk  of  the  court  below;  and  the  requisite  bond  be 
entered  into  and  filed  in  the  office  of  the  clerk  of  this  court 
according  to  law,  with  an  assignment  of  errors  written  on 
or  appended  to  the  record.  And  on  every  application  for  a 
supersedeas,  an  abstract  of  the  record,  with  a  brief  contain- 
ing the  points  and  authorities  relied  upon,  and  pointing 
specifically  to  those  portions  of  the  record  upon  which  the 
alleged  errors  arise,  with  the  record,  shall  be  presented  to 
the  court  or  judge  to  whom  the  application  is  made.  Every 
such  application,  whether  made  in  open  court  or  to  a  justice 
in  vacation,  must  be  accompanied  by  an  affidavit  of  the  pro- 
posed securities  or  some  other  reliable  person,  justifying  the 
sufficiency  of  the  bail,  sworn  to  and  properly  certified. 

Rule  2.  Bond. — Whenever  a  bond  is  executed  by  an  at- 
torney in  fact,  the  clerk  shall  require  the  original  power  of 
attorney  to  be  filed  in  his  office,  unless  it  shall  appear  that 
the  power  of  attorney  contains  other  powers  than  the  mere 
power  to  execute  the  bond  in  question;  in  which  case  the 
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original  power  of  attorney  shall  be  presented  to  the  clerk 
and  a  true  copy  thereof  filed,  certified  by  the  clerk  to  be  a 
true  copy  of  the  original. 

KuLE  3.  Form  of  writ,  when  supersedeas. —  When  a 
writ  of  error  shall  be  made  a  supersedeas  the  clerk  shall 
indorse  upon  said  writ  the  following  words:  "This  writ 
,of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  ac- 
cordingly." And  he  shall  thereupon  file  the  writ  of  error, 
with  the  transcript  of  the  record,  in  his  ofSce.  Said  tran- 
script shall  be  taken  and  considered  as  a  due  return  to  said 
writ,  and  thereupon  it  shall  be  the  duty  of  the  clerk  to  issue 
a  certificate  in  substance  as  follows,  to-wit: 

State  of  Illinois — ss. 

Office  of  the  Chrk  of  the  Appellate  Court  of  the 
Second  District, 
I  do  hereby  certify,  that  a  writ  of  error  has  issued  from 

this  court  for  the  reversal  of  a  judgment  obtained  by 

vs in  the Court  of at  the term  A. 

D ,  in  a  certain  action  of ,  which  writ  of  error 

is  made  a  supersedeas,  and  is  to  operate  as  a  suspension  of 
the  execution  of  the  judgment,  and  as  such  is  to  be  obeyed 
by  all  concerned. 
Given  under  my  hand  and  the  seal  of  said  Appellate 

Court,  at this day  of A.  D.  18. .. 

Clerk. 

Rule  4.  To  whom  directed. — Writs  of  error  shall  be 
directed  to  the  clerk  or  keeper  of  the  record  of  the  court 
in  which  the  judgment  or  decree  complained  of  is  entered, 
commanding  him  to  certify  a  correct  transcript  of  the  record 
to  this  court;  but  where  the  plaintiff  in  error  shall  file  in 
the  office  of  the  clerk  of  this  court  a  transcript  of  the  record, 
duly  certified  to  be  full  and  complete,  it  shall  not  be  neces- 
sary to  send  such  writ  to  the  clerk  of  the  inferior  court,  but 
such  transcript  shall  be  taken  and  considered  a  due  return 
to  said  writ. 

Rule  5.  Process — Writs  of  error. — The  process  ^on 
writs  of  error  shall  be  a  scire  facias  to  hear  errors,  issued 
on  the  application  of  the  plaintiff  in  error  to  the  clerk, 
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directed  to  the  sheriflf,  or  other  officer  of  the  proper  county, 
commanding  him  to  summon  the  defendant  to  appear  in 
court  and  show  cause,  if  any  he  have,  why  the  judgment  or 
decree  mentioned  in  the  writ  of  error  shall  not  be  reversed. 
If  the  scire  facias  be  not  returned  executed,^  an  alias  and 
pluries  may  issue  without  an  order  of  court. 

Rule  6.  Betnrn^day. — The  first  day  of  each  term  shall 
be  return  day  for  the  return  of  process.  And  no  party 
shall  be  compelled  to  answer  or  prepare  for  hearing,  unless 
the  scire  facias  shall  have  been  served  ten  days  before  the 
return  day  thereof,  nor  shall  a  defendant  be  at  liberty  to 
enter  his  appearance  and  compel  the  plaintiff  to  proceed 
with  the  cause,  unless  the  defendant  shall  have  given  the 
plaintiflf  ten  days'  notice,  before  the  term,  of  his  intention 
to  enter  his  appearance  and  have  the  cause  proceed  to  a 
hearing. 

EuLE  7.  Scire  facias  to  hear  errors—  Notice — Contin- 
uance*— Whenever  a  writ  of  error  is  made  a  supersedeas, 
the  plaintiflf  in  error  shall,  on  filing  the  record  with  the 
clerk,  at  the  same  time  order  and  direct  a  scire  facias  to  is- 
sue to  hear  errors,  and  shall  use  reasonable  diligence  to  have 
the  same  served  ten  days  before  the  first  day  of  the  term 
to  which  the  writ  of  error  is  made  returnable.  On  failing 
to  do  so,  the  defendant  in  error  shall  have  the  right  to  a 
hearing  at  the  said  term,  after  joining  in  error,  without 
giving  ten  days'  notice,  as  required  by  rule,  viz :  Pr^avided^ 
if  there  be  not  ten  davs  between  the  allowance  of  the  su- 
persedeas  and  the  sitting  of  the  court,  the- cause  shall  stand 
continued  until  the  next  term,  unless  by  consent  of  parties 
it  shall  be  otherwise  ordered. 

EuLs  8.  Notice  to  purchasers  and  terre-tenants. — 
Whenever  guardians,  executors  or  administrators,  or  others 
acting  in  a  fiduciary  character,  shall  have  obtained  an  order 
or  decree  for  the  sale  of  lands  in  causes  ex  parte^  and  a  sale 
has  been  had  under  such  decree  or  order,  and  the  same  shall 
bo  brought  to  this  court  for  revision,  the  names  of  purchas- 
ers or  terre-tenants  of  such  lands,  if  known,  shall  be  sug- 
gested to  the  court  by  affidavit  of  the  plaintiflf  in  error,  and 


684  Appellate  Coukts  of  Illinois. 

Vol.  66.]  Rules  of  Practice. 

notice  shall  be  given  them  of  the  pendency  of  the  writ  of 
error  ten  days  before  the  first  day  of  the  term  of  court  to 
which  the  writ  of  error  is  returnable. 

Rule  9.  Records  of  inferior  courts — How  prepared. 
— Hereafter,  clerks  of  courts  in  this  State,  in  cases  of  appeal, 
and  of  error  or  certiorari,  in  making  up  "  an  authenticated 
copy  of  the  record  of  the  judgment  appealed  from,"  or  in 
sending  up  a  transcript  of  the  record  to  this  court  as  a  return 
to  the  writ  of  error  or  certiorari,  shall  certify  to  this  court, 
unless  some  portion  thereof  may  not  be  necessary — First,  a 
copy  of  the  process,  or  notice  and  proof  of  publication  and  of 
mailing,  or  excuse  for  not  mailing.  Second,  the*  pleadings 
of  the  parties,  respectively.  Third,  the  verdict,  in  jury 
trials.  Fourth,  the  judgment  of  the  court  below,  whether 
tried  by  the  court  or  jury.  Fifth,  all  orders  in  the  same 
cause  made  by  the  court.  Sixth,  the  bill  of  exceptions. 
Seventh,  the  appeal  bond  in  cases  of  an  appeal.  And  in  no 
case  shall  the  said  clerk  insert  in  such  tmnscript  any  affi- 
davit, account  or  other  document  or  writing,  or  other  mat- 
ter which,  according  to  the  decisions  of  the  Supreme  Court, 
have  been  held  to  constitute  no  part  of  the  record  of  a  cause. 
The  transcript  of  the  record  in  chancery  causes  shall  con- 
tain, unless  unnecessary  to  copy  all,  a  copy  of  the  process, 
or  of  the  notice  and  proof  of  publication,  and  of  mailing,  or 
excuse  for  not  mailing,  the  pleadings,  the  decree  and  other 
record  entries,  the  evidence  as  contained  in  the  certificate 
of  evidence,  the  appeal  bond,  and  such  other  matters  only, 
if  any,  as  may  be  necessary  to  properly  present,  in  this 
court,  the  matters  in  controversy. 

Rule  10.  Assignment  of  record  by  clerk — Costs. — The 
clerk  of  the  court  below  shall  arrange  the  several  parts  of 
the  record  aforesaid  according  to  their  chronological  order. 
The  clerk  of  this  court  shall  not  tax  as  costs  in  this  court 
any  matter  inserted  in  such  transcript  contrary  to  the  rule. 

Rule  11.  Praecipe, — The  party  or  his  attorney  may,  by 
prcBcipe^  indicate  to  the  clerk,  and  direct  what  of  the  files 
of  the  cause  shall  be  copied  into  the  record,  and  in  such 
case,  if  the  record  shall  be  insufScient,  it  shall  be  supplied 
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at  his  cost,  and  if  unnecessarily  voluminous,  he  shall  pay 
the  costs  accrued  on  account  of  copying  such  unnecessary 
matters. 

EuLB  12.  Time  for  flling  records — Hearing  docket. — 
No  case  brought  to  this  court  by  appeal  shall  be  placed  on 
the  court  docket  for  hearing,  unless  the  record  is  filed 
within  the  time  now  prescribed  by  law,  or  within  the  fur- 
ther time  allowed  by  the  court  for  filing  the  same,  except, 
in  extraordinary  cases,  the  court  may,  upon  special  applica- 
tion, order  a  case  to  be  placed  on  the  hearing  docket. 

Rttle  13*  Time  for  filing  records, — No  case  which 
may  be  brought  to  this  court  on  writ  of  error  shall  be 
placed  on  the  court  docket  for  hearing,  unless  the  record 
shall  be  filed  on  or  before  the  second  day  of  the  term,  or 
within  such  further  time  as  may  be  allowed  by  the  court 
for  filing  the  same,  except,  in  extraordinary  oases,  the  court, 
upon  special  application,  may  order  a  cause  to  be  placed  on 
the  hearing  docket. 

EuLE  14.  BemoYing  records. — No  person  shall  remove 
from  the  oflBce  of  the  clerk  any  record  of  this  court,  except 
upon  special  leave  granted  for  that  purpose.  No  record 
shall  be  taken  from  the  files  of  the  court,  except  on  appli- 
cation therefor  to  the  clerk  or  his  deputy,  and  it  is  made  the 
duty  of  the  clerk  to  report  promptly  to  the  court  every  vio- 
lation of  this  rule.  The  clerk  shall  be  held  responsible  for 
the  safe  keeping  and  production  of  the  records.  Applications 
for  leave  to  remove  records  may  be  considered  at  any  time 
in  the  discretion  of  the  court.  If  any  party  to  a  suit  decided 
by  the  court,  entitled  by  law  to  his  writ  of  error,  desiring 
to  prosecute  such  writ  of  error  from  the  Supreme  Court, 
shall  require  the  transcript  of  record  for  presentation  to  a 
justice  of  said  Supreme  Court,  on  an  application  for  super- 
sedeas, he  or  his  attorney  may,  upon  filing  an  afildavit  to 
that  eflfect'.with  the  clerk  of  his  court,  be  permitted  to  with- 
draw such  record,  leaving  his  receipt  therefor;  but  if  such 
transcript  of  the  record  shall  not  be  filed  in  the  oflice  of 
the  clerk  of  the  Supreme  Court  within  ten  days  after  it  is  so 
withdrawn,  the  same  shall  be  returned  to  the  clerk  of  this 
court. 
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Rule  15.  Assignment  of  Errors. — The  appellant  or 
plaintiff  in  error  shall  in  all  cases  assign  errors  at  the  time 
of  filing  his  record  in  this  court,  and  on  failing  to  do  so,  the 
case  may  be  dismissed;  but  other  errors  may  be  assigned 
after  the  filing  of  the  record,  by  leave  of  the  court.  The 
appellee,  or  defendant  in  error,  shall  have  the  right  to  assign 
cross-errors  within  two  davs  after  the  record  is  filed  in  this 
court,  and  not  afterward  without  special  leave  of  the  court. 
The  assignment  of  errors  and  cross-errors  must  be  written 
upon  or  attached  to  the  record. 

EuLE  16.  Agreed  cases. — No  judgment  shall  be  pro- 
nounced in  any  agreed  case  placed  upon  the  records  of  this 
court  unless,  if  required,  an  affidavit  shall  be  filed,  setting 
forth  that  the  matters  presented  by  the  record  were  liti- 
gated in  good  faith  about  a  matter  in  actual  controversy 
between  the  parties,  and  that  the  opinion  of  the  court  is  not 
sought  with  any  other  design  than  to  adjudicate  and  settle 
the  law  relative  to  the  matter  in  actual  controversy  between 
the  parties  to  the  record. 

Bulb  17.  Motions. — Motions  may  be  made  immediately 
after  the  decisions  of  the  court  are  announced,  but  at  no 
other  time,  unless  in  case  of  necessity,  or  in  relation  to  a 
cause  when  called  in  course.  Motions  for  orders  of  course 
will  be  entered  by  the  clerk,  with  orders  of  course  made 
thereon,  viz.:  For  hearing,  taking  under  advisement,  and 
entering  decision,  in  such  manner  that  a  perfect  record  may 
be  kept  of  each  step  in  the  cause. 

Rule  18.  Special  motions — Objections. — All  special  mo- 
tions shall  be  in  writing  and  filed  with  the  clerk,  together 
with  the  reasons  in  support  thereof,  at  least  one  day  before 
they  shall  be  submitted  to  the  court.  Objections  to  motions 
must  also  be  in  writing;  oral  arguments  will  not  be  heard. 

EuLE  19.  When  to  be  supported  by  affidavit. — When  a 
motion  is  intended  to  be  based  on  matters  which  do  not 
appear  by  the  record,  the  facts  must  be  disclosed  and  sup- 
ported by  affidavit. 

EuLE  20.  Abstracts  of  the  record. — In  all  cases,  the 
party  bringing  a  cause  into  this  court  shall  furnish  a  com- 
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plete  abstract,  or  abridgment,  of  the  record  therein,  refer- 
ring to  the  appropriate  pages  of  the  record  by  numerals  on 
the  margin,  and  shall  cause  such  abstracts  to  be  printed  in 
a  neat  and  workmanlike  manner,  with  small  pica  type  and 
leaded  lines,  on  one  side  only,  upon  white  paper;  such  ab- 
stracts shall  be  bound  in  book  or  pamphlet  form.  Five  copies 
of  such  printed  abstracts  shall  be  filed  in  each  case — one  for 
each  of  the  judges,  one  for  the  defendant  in  error  or  appel- 
lee, and  one  to  be  filed  with  the  record. 

Rule  21.  Further  abstracts. — The  defendant's  counsel 
shall  be  permitted,  if  he  be  not  satisfied  with  the  abstract 
or  abridgment  furnished  by  the  plaintiflTs  counsel,  to  fur- 
nish each  of  the  justices  of  this  court  with  such  further 
abstracts  as  he  shall  deem  necessary  to  a  full  understanding 
of  the  merits  of  the  cause. 

Rule  22.  Briefs. — Printed  briefs  will  be  required  in  all 
cases,  whether  argued  orally,  in  full  or  in  part  only,  or 
when  submitted  on  briefs  without  oral  argument.  The 
briefs  required  shall  contain  a  short,  clear  statement  oX  the 
points  and  the  authorities  in  support  thereof,  and  in  citing 
cases  from  published  reports,  counsel  will  be  required  not 
only  to  give  the  book  and  page,  but  also  the  names  of  the 
parties  as  they  appear  in  the  title  of  the  reported  case,tind 
the  names  of  counsel  filing  briefs  or  abstracts  must  appear 
to  the  same.  But  the  filing  of  a  printed  brief  shall  not 
preclude  the  party  from  filing  full  printed  argument  in  sup- 
port of  his  brief  of  points  and  authorities,  if  he  do  so  within 
the  time  his  printed  brief  is  required  to  be  filed.  Briefs 
and  arguments  must  not  contain  personal  reflections  upon 
the  court  below,  uncivil  and  unkind  remarks  or  epithets  in 
relation  to  the  opposing  counsel,  nor  unnecessary  or  irrele- 
vant vilification  of  the  opposite  party  and  witnesses. 

EuLE  23.  Number  of  copies. — Five  copies  of  the  briefs 
must  be  filed  in  each  case,  one  for  each  of  the  judges,  one 
for  the  opposite  party,  and  one  to  be  filed  with  the  record. 

Rule  24.  Same. — In  addition  to  the  number  of  copies 
of  abstract,  briefs  and  arguments  required  or  permitted  to 
be  filed,  the  respective  parties  shall  cause  to  be  delivered 
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to  the  opposite  party  or  his  attorney,  through  the  mail  or 
otherwise,  a  copy  of  the  printed  abstract,  brief  and  argu- 
ment, or  brief  and  argument,  as  the  case  may  be,  on  or 
before  the  day  it  is  required  to  file  the  same  in  this  court, 
unless  the  residence  or  address  of  such  opposite  party  or 
his  attorney  can  not,  upon  reasonable  inquiry,  be  ascer- 
tained. 

KuLE  25.  Call  of  the  docket.— The  docket  shall  be 
called  numerically,  and  the  causes  shall  be  argued,  contin- 
ued, or  otherwise  disposed  of,  as  they  are  called,  unless,  for 
good  cause  shown,  they  be  placed  at  the  foot  of  the  docket. 
All  unexpired  rules  will  terminate  upon  the  call  of  the  cause 
for  hearing.  If,  however,  the  court  shall  give  time  to  either 
party  without  the  consent  of  the  other,  the  cause  shall  not 
lose  its  precedence  on  the  docket. 

EuLB  26.    Call  of  the  docket — When  to  commence. 

Hereafter  the  call  of  the  docket  will  commence  on  the  third 
day  of  the  term,  and  fifteen  cases  per  day  will  be  subject 
to  call.  The  appellant,  or  plaintiff  in  error,  shall  file  his 
abstracts  and  briefs  on  or  before  the  day  fixed  by  law,  or 
by  rule  of  this  court  for  filing  the  transcript  of  the  record 
of  the  court  below,  unless,  for  cause  shown,  the  time  shall 
be  extended.  In  the  event  that  either  the  abstracts  or 
briefs  be  not  filed  within  the  prescribed  time,  the  judgment 
or  decree  of  the  court  below  will,  on  the  call  of  the  docket 
be  affirmed.  The  defendant  in  error,  or  appellee,  if  he  do 
not  argue  orally,  can  file  a  brief  within  ten  days  after  the 
time  fixed  for  filing  the  brief  for  plaintiff  in  error,  or  appel- 
lant, and  the  latter  can  have  five  days  for  a  reply.  At  the 
expiration  of  this  time  the  cause  will  stand  for  decision  and 
no  further  argument  will  be  received. 

EuLE  27.  Judgment  reversed  pro  forma  for  failure  to 
file  briefs.— If  the  defendant  in  error,  or  appellee,  fail  to 
file  his  briefs  within  the  prescribed  ten  days,  the  judgment 
or  decree  will  be  reversed  yro  format  unless  the  court,  on 
examination  of  the  record,  shall  deem  it  proper  to  decide 
the  case  upon  its  merits. 
EuLE  28.    Oral    argument.— Oral  arguments  will  be 
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heard  on  the  calling  of  a  cause  upon  the  regular  call  of  the 
docket,  on  behalf  of  the  appellant  or  plaintiff  in  error,  if  he 
shall  have  complied  with  the  rule  in  regard  to  filing  printed 
abstracts  and  briefs,  and  on  behalf  of  the  appellee,  or  de- 
fendant in  error,  if  he  shall  have  filed  his  printed  brief  on 
or  before  the  day  preceding  the  call  of  the  cause.  Where  a 
cause  shall  be  argued  orally,  on  behalf  of  either  party,  a 
printed  argument  in  addition  to  his  brief,  will  not  be  re- 
ceived from  such  party  unless  the  same  shall  have  been  filed 
within  the  time  prescribed  in  this  rule  for  the  filing  of  his 
printed  brief. 

Rule  29.  Same. — Oral  arguments  will  not  be  heard  upon 
any  motion,  nor  upon  the  rehearing  of  a  cause,  unless 
specially  directed  by  the  court. 

EuLE  30.  Time  for  argument. — The  time  allowed  for 
each  oral  argument  shall  be  restricted  to  one  hour,  unless 
otherwise  specially  permitted. 

Rule  31.  Damages  on  dismissal  of  appeal  for  want  of 
proseention. — When  appeals  from  decrees,  judgments,  or 
orders  for  the  recovery  of  money,  are  dismissed  by  this 
court  for  want  of  prosecution,  or  for  failing  to  file  authen- 
ticated copies  of  records,  as  required  by  law,  the  court  will 
award  damages  against  the  appellant  at  ten  per  cent  upon 
the  amount  recovered  in  the  court  below,  if  it  be  $100  or 
less,  and  upon  the  amount  of  such  recovery,  if  it  exceeds 
that  sum,  ten  per  cent  upon  $100  thereof,  and  five  per  cent 
on  the  remainder. 

Rule  32.  Cases  appealable  to  Supreme  Court — Pe- 
tition for  rehearing  not  permitted. — Applications  for 
rehearing  will  be  entertained  in  that  class  of  cases  only  in 
which  the  decision  of  this  court  can  not  be  reviewed  by  the 
Supreme  Court.  The  manner  of  applying  for  a  rehearing 
shall  be  ais  follows:  Within  fifteen  davs  after  a  decision 
shall  have  been  entered  of  record  the  party  desiring  a  re- 
hearing shall  give  notice  in  writing  to  the  opposite  party, 
or  to  his  attorney,  of  his  intention  to  make  such  application, 
and  within  thirty  daj^s  after  the  entry  of  such  decision, 
shall  place  on  file  in  the  clerk's  office  five  printed  copies  of 
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the  petition,  and  deliver  one  through  the  mail,  or  otherwise, 
to  the  opposite  party,  or  attorney,  if  the  address  of  such 
party  or  his  attorney  can,  upon  reasonable  inquiry,  be  as- 
certained. 

EcLB  33.  Petitions  for  rehearing. — Applications  for 
rehearing  shall  be  made  by  petition  to  the  court,  signed  by 
counsel,  briefly  stating  the  reasons  therefor  and  the  authori- 
ties relied  on  in  sup]>ort  thereof.  If  the  application  be 
allowed,  notice  of  the  time  when  such  rehearing  will  be  had 
shall  be  given  to  the  opposite  party. 

Rule  34.  Re-argument — Stay  of  proceedings. — ^Any 
two  of  the  justices  of  this  court  may,  in  vacation,  issue  an 
order  which  shall  operate  as  a  supcrseileas  in  any  case  which 
has  been  submitted  to  this  court  for  hearing  and  judgment, 
whenever  a  re-argument  of  the  same  shall,  in  their  opinion, 
be  advisable. 

Rule  35.  Stay  of  proceedings  on  petition  for  re- 
hearing.— Where  a  decision  shall  have  been  entered  of 
record  in  vacation,  and  a  petition  for  a  rehearing  shall  be 
presented  to  either  of  the  justices  of  this  court,  if  he  shall 
certify  that  there  is  probable  ground  for  granting  a  rehear- 
ing, all  further  proceedings  authorized  by  the  judgment  of 
this  court  shall  be  stayed  until  the  next  term  of  the  court. 

Rule  36.  Rehearing  docket. — The  clerk  of  this  court 
shall,  at  each  term,  docket  all  petitions  for  rehearing,  sepa- 
rate and  apart  from  the  trial  docket. 

Rule  37.  Printer's  fee  taxed  on  abstracts. — Upon 
printed  abstracts  being  furnished  in  confo)Tnity  to  the  rules 
of  this  court,  it  shall  be  the  duty  of  the  clerk  to  tax  a 
printer's  fee,  at  the  rate  of  twenty  cents  for  each  one  hun- 
dred wortls  of  one  copy  of  such  abstract,  against  the  unsuc- 
cessful party  not  furnishing  such  abstracts,  as  costs  to  be 
recovered  by  the  successful  party  furnishing  the  same. 

Rule  38.  Pleas  by  defendant  in  error.— When  the 
defendant  in  error,  or  appellee,  desires  to  plead  instead  of 
joining  in  error,  he  shall  file  his  pleJ^  or  pleas,  in  the  office 
of  the  clerk  within  one  day  after  the  time  at  which  the 
transcript  of  the  record  of  the  court  below  is  required  to  be 
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filed,  unless,  for  cause  shown,  the  time  for  filing  such  plea 
or  pleas  be  extended. 

KuLE  89.  Examination  of  applicants  for  admission. — 
The  examination  of  applicants  for  admission  to  the  bar  will 
take  place  in  the  court  room,  on  the  second  day  of  each 
term.    Credentials  must  be  filed  on  first  day  of  term. 

BuLE  40.  Causes  remanded  from  Supreme  Court — 
Notice  of  motion. — Upon  a  case  being  redocketed  in  this 
court  upon  order  of  the  Supreme  Court  reversing  the  judg- 
ment of  this  court,  and  remanding  the  same,  no  action  will 
be  taken  by  this  court  upon  the  motion  of  either  party  to 
said  cause  until  proof  is  made  that  at  least  two  days'  notice 
has  been  given  to  the  opposite  party  or  his  attorney  of  such 
motion. 
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MAXIMS  IN  EQUITY— Clean  hands 572 
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MUTUAL  BENEFIT  ASSOCIATIONS—  Ultra  vires  by 633 
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Purchasers  pendente  lite 680 
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Decrees  upon  conflicting  evidence 578 
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Rebuttal  of 56 

PROBATE  COURT— Power  to  release  sureties 284 

Power  over  orders  at  subsequent  terms 284 

PROMISE— Without  a  consideration,  void 478 

PROMISSORY  NOTES— Position  of  signatures 533 

Signatures  at  the  left  hand  comer 533 

Unauthorized,  as  a  set-off 94 

PUBLIC  POLICY— Recovery  of  rewards 577 

Q 

QUESTIONS  OF  FACT— Findings  of  the  jury 278 

Weight  of  evidence 469 
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railroad  companies— Dangerous  highway  crossings 206 

Passengers  entering  train  without  tickets 124 

Right  to  charge  extra  fare  where  tickets  are  not  purchased. . .  124 
Passengers  offering  to  pay  extra  fare  after  the  train  is  stopped 

to  expel  them 124 

Duty  of  the  engineer  when  discovers  stock  upon  the  track. . . .  146 

RATIFICATION— Of  void  marriage  ceremony 526 

REAL  ESTATE— Certificate  of  purchase 414 

REAL  ESTATE  AGENT— When  entitled  to  commissions 42 

REBUTTAL— Of  the  presumption  of  the  delivery  of  a  bill  of  lad- 
ing   56 

RECEIVERr— Who  are  not  bound  by  proceedings  to  appoint 254 

RECORD— Arrangement  by  clerk  of  Appellate  Court 684 

Time  for  filing 685 

Removing  records 685 

RECORDS — When  they  do  not  purport  to  contain  all  the  evidence  460 

RECOVERY— Of  misappropriated  funds 213 

REDEMPTION— Rents  accruing  during 274 

REHEARING— In  what  cases  not  allowed 689 

Petitions  for 690 

Stay  of  proceedings  upon 690 

Rehearing  docket 690 

REMITTITURr-Of  excessive  damages 159 

RENTS — Accruing  during  the  period  of  redemption 274 

Payable  in  advance 660 

When  obligation  to  pay  canceled 660 

RESCISSION  OF  CONTRACTS— Can  not  be  in  part .'  246 

RESCISSION  OF  CONTRACTS— False  statements,  fraud 448 

RESPONDEAT  SUPERIOR— Where  the  rule  does  not  apply 607 

Foundation  of  the  doctrine 508 

REPEALS— Prior  statutes  by  implication 188 

General  and  special  laws 188 

Presumptions  as  to  repeals 188 

REPLEVIN— Priority  of  liens 276 

Who  are  not  proper  parties  in ! 634 

Of  goods  obtained  by  fraud 448 

REWARDS— Recovery  of 577 

Offer  of 577 

RIGHTS  OF  PROPERTY— Trial  of  appeal 359 

RULES  OF  COURT— Second  district 681 

Agreed  cases 686 
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SABBATH—Labor  on 405 

SALARIES — Payment  of,  unauthorized  by  corporations 212 

Salaries  of  directors  of  coiporationa 212 

Officers  to  account  for  excess  of  salaries 212 

SALES — Breach  of  warranty— Remedy 246 

SCHOOLS — Application  of  the  Australian  ballot  law  to  election. . .  137 

Compulsory  vaccination 160 

Not  hostile  to  each  other 665 

SECURITY- Advances  upon  a  bill  of  lading 63 

SET-OFF—Unauthorized  notes 94 

SERVANT— May  rely  on  statements  of  the  foreman 639 

SERVICES— :Rendered  without  an  intention  to  charge 144 

SEWERS— Duty  of  cities  and  villages  to  keep  in  repair 112 

SHELLyS  CASE— Application  of  the  rule  in 29 

SIGNATURES— Position  of,  upon  promissory  notes 533 

SPECIAL  ASSESSMENTS— Are  not  taxes,  when 598 

SPECIAL  CONTRACTS— Must  be  pleaded 606 

SPECIAL  FINDINGS- Ad juncte  of  the  verdict 478 

SPECIAL  INTERROGATORIES— When  properly  refused 352 

SPENDTHRIFT  TRUSTS-Application  of  the  term 28 

STATE'S  ATTORNEY— Signature  to  indictments 170 

STATUTE  OF  FRAUDS— Construction  of 349 

Defense  of,  must  be  made  in  the  court  below 349 

STATUTE  OF  LIMITATIONS— As  to  parties  brought  in  by  amend- 
ment   680 

STATUTES— See  construction  of  statutes 254 

Repeal,  general  and  particular  acts 134 

Construction  of  repugnant  acts 135 

Justice's  act  of  1879  not  repealed  by  the  act  of  1881 136 

Repeals  by  implication 138 

Sec.  62,  Ch.  79,  R.  S.,  not  repealed  by  the  act  of  1881 135 

Sec.  26,  Ch.  32,  R.  S.,  Corporations 152 

STOCK— Cancellation  of  certificates  of  stock 427 

STOCKHOLDERS— Loss  of  rights  by  laches 213 

STREETS— Rights  of  persons  in 363 

Right  to  tracks  of  street  railroads  in 363 

Uses  to  which  they  may  be  devoted 561 

Power  of  the  legislature  over 561 

STREET  RAILWAY  COMPANIES— Right  to  use  th^ir  rails  as  a 

part  of  the  street 362 

No  exclusive  rights 362 

Nature  of  the  right  to  lay  tracks 362 

Occupancy  of  the  street  by  different  companies 362 

Vol.  LXVI  « 
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Joint  occupancy  of  a  street 362 

Right  to  operate,  a  property  right 362 

SUNDAY  LAWS— Perrons  observing  oth.r  days 405 
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TAXES — Special  assessnipnts  are  not 596 

Definition  of  in  the  revenue  act  limited  in  its  application 596 

TAX  DEEDS— For  a  vigintillionth  part,  etc 127 

TAX  SALES— Object  of  the  statute 128 

TORTS — Committed  in  foreign  jurisdictions 173 

Right  to  obtain  redress  here 173 

TOWNSHIP  COLLECTOR— An  office  of  profit >  96 

Can  not  be  postmaster  at  the  same  time •  96 

Accepting  a  federal  appointment 96 

Holding  an  incompatible  position 96 

TRADE  MARKS— Infringements  of 571 

Things  to  be  considered 672 

•  ♦  Six  little  taUors  " 572 

TRIALS— Misconduct  of  counsel 241,  352,  891 

TRIALS  BY  THE  COURT— Exceptions 473 

TRUSTEES— Equity  jurisdiction  over 28 

TRUSTS— Active  and  passive 28 

Spendthrift  trusts 28 

Conditions  against  alienation 28 

Rights  of  the  cestui  que  trust 26 

TRUST  FUNDS— Liability  for  misappropriating 77 

When  assets  of  corporations 77 

Assets  of  a  corporation  are 77 

U 

ULTRA  VIRES— Accommodation  indorsements  by  corporations. .  670 

By  mutual  benefit  associations \ 583 

Estoppel  to  assert  mutuality 254 

Guaranteeing  the  payment  of  rent 267 

Payment  of  unauthorized  salaries 212 

What  property  can  be  insured 254 

When  the  defense  of,  can  not  be  made 268 

UNIVERSITY  OF  ILLINOIS— May  sue  and  be  sued 665 

USURY — Buildmg  and  loan  associations 152 

V 

VACCINATION — As   qualification   for   admission  to  the  public 

schools 160 

VARIANCE— Must  be  raised  in  the  court  below 114 
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VENDOR  AND  VENDEE— Fraud,  what  is  sufficient  to  put  a  per- 
son upon  inquiry 110 

VERDICT— Where  it  wiU  prevail 478 

Where  it  prevails  over  special  findings 478 

Conclusive  on  questions  of  fact 644 

When  not  manifestly  against  the  evidence 101 

When  not  conclusive 201 

When  to  be  set  aside 201 

VOLUNTARY  ASSIGNMENTS— Removal  of  an  assignee  by  the 

County  Court 472 

Requisites  of  a  legal  assignment 897 

Instruments  of,  held  not  to  be  assignments 397 

Object  of  a  voluntary  assignment 897 

r  %                    A  debtor  can  not  be  compelled  to  make  an  assignment 897 

.    S«                    Power  of  the  County  Court 897 

fc                     What  an  insolvent  debtor  may  do 897 

k                    Fraudulent  conveyances  not  assignments 897 

^1]                    Order  to  convey  to  a  third  person  upon  discontinuance 660 

:io2,  39:                WAIVER— Of  errors  not  urged 268 

Of  pleas  denying  joint  liability 74 

WARRANTY— Remedy  for  breach  of 246 

^  WEST  CHICAGO  PARK  COMMISSIONERS— A  municipal  cor- 

Z                           poration,  liability 607 

og                  WIFEl— Abandonment  of 103 

ofj                          Where  the  offense  is  committed 102 

Venue  in  prosecutions  for 103 

WZLLSr-Rule  of  construction 116 

Clauses  held  to  disposeof  the  whole  estate 116 

WITNESSES— Daughter  of  the  intestate  competent 26 

Remaining  in  court  after  an  agreement  of  exclusion 241 

j-ij                    WRIT  OF  ERROR— A  new  suit 462 

5^]                    WRITTEN  INSTRUMENTS— Interpretation  of 210 
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